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5. ENFORCEMENT; IN GENERAL 


(1) INTRODUCTION 


551. Meaning of ‘breach of planning control’? and ‘taking enforcement 
action’. For the purposes of the Town and Country Planning Act 1990: 
(1) carrying out development! without the required planning permission?; or 
(2) failing to comply with any condition or limitation subject to which planning 
permission has been granted, 
constitutes a breach of planning control’; and 
(a) the issue of an enforcement notice*; or 
(b) the service of a breach of condition notice”, 
constitutes taking enforcement action”. 


1 For the meaning of ‘development’ see para 217 ante. 

For these purposes, ‘planning permission’ includes permission under the Town and Country Planning 
Act 1947 Pt III (ss 12-36) (repealed), the Town and Country Planning Act 1962 Pt III (ss 12-44) 
(repealed) or the Town and Country Planning Act 1971 Pt HI (ss 22-53) (repealed): Town and Country 
Planning Act 1990 s 171A(3) (s 171A added by the Planning and Compensation Act 1991 s 4(1)). For the 
meaning of ‘planning permission’ generally see para 43 note 6 ante. 

Town and Country Planning Act 1990 s 171A(1) (as added: see note 2 supra). 

le as defined in ibid s 172 (as substituted): see para 561 post. 

Ie as defined in ibid s 187A (as added): see para 583 post. 

Ibid s 171A(2) (as added: see note 2 supra). Local planning authorities in England are expected to have 
regard to the policy guidance contained in PPG18—Enforcing Planning Control in deciding whether 
enforcement action is expedient to remedy a breach of planning control, where earlier attempts to do so 
by informal negotiation have proved unsuccessful: see ODPM (ex-DOE) Circular 10/97 Enforcing 
Planning Control—Legislative Provisions and Procedural Requirements para 10. As to policy guidance generally 
see para 9 ante. 


DUO 


552. Time limits. Where there has been a breach of planning control! consisting in 
the carrying out without planning permission? of building”, engineering*, mining? or 
other operations in, on, over or under land”, no enforcement action may be taken’ after 
the end of the period of four years beginning with the date on which the operations 
were substantially completed’. 

Where there has been a breach of planning control consisting in the change of use of 
any building’ to use as a single dwelling house, no enforcement action may be taken 
after the end of the period of four years beginning with the date of the breach!º. 

In the case of any other breach of planning control, no enforcement action may be 
taken after the end of the period of ten years beginning with the date of the breach!!. 

The above provisions do not, however, prevent: 

(1) the service of a breach of condition notice’? in respect of any breach of planning 

control if an enforcement notice’? in respect of the breach is in effect; or 

(2) taking further enforcement action in respect of any breach of planning control 

if, during the period of four years ending with that action being taken, the local 
planning authority has taken or purported to take enforcement action in respect 
of that breach 


For the meaning of ‘breach of planning control’ see para 551 ante. 

For the meaning of ‘planning permission” for these purposes see para 551 note 2 ante. 
For the meaning of ‘building operations’ see para 218 ante. 

For the meaning of “engineering operations” see para 219 ante. 

For the meaning of ‘mining operations” see para 220 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘taking enforcement action’ see para 551 ante. 
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Town and Country Planning Act 1990 s 171B(1) (s 171B added by the Planning and Compensation 
Act 1991 s 4(1)). A holistic approach is to be adopted to the construction of the Town and Country 
Planning Act 1990 s 171B(1) (as so added) and regard must be had to the totality of the operations which 
the person originally contemplated and intended to carry out: see Sage v Secretary of State for the 
Environment, Transport and the Regions [2003] UKHL 22, [2003] 2 All ER 689, [2003] 1 WLR 983; applied 
in Brown v First Secretary of State [2003] EWHC 2800 (Admin), [2003] All ER (D) 252 (Nov); R (on the 
application of Dennis) v Sevenoaks District Council [2004] EWHC 2758 (Admin), [2005] JPL 791, [2004] All 
ER (D) 223 (Nov). Although a breach of a planning condition becomes immune from enforcement 
proceedings because of the length of time it has continugd, subsequent breaches will not also enjoy 
immunity: see St Anselm Development Co Ltd v First Secretary of State [2003] EWHC 1592 (Admin), [2004] 
1 P & CR 404, [2003] AU ER (D) 200 (Jun). 

For transitional provisions which applied until 27 July 1992 see the Planning and Compensation 
Act 1991 (Commencement No 5 and Transitional Provisions) Order 1991, SI 1991/2905, art 5(1)(a); the 
Planning and Compensation Act 1991 (Commencement No 11 and Transitional Provisions) Order 1992, 
SI 1992/1630, art 2. 

For the meaning of ‘building’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 171B(2) (as added: see note 8 supra). See Moore v Secretary of 
State for the Environment (1998) 77 P & CR 114, CA, in which it was held (1) for a building to be a 
‘dwelling house’, it does not have to be occupied as a permanent residence by one or more persons; and 
(2) a self-contained unit of residential accommodation does not cease to be classed as a dwelling house 
merely because it is managed, together with other such units, for the overall commercial purpose of 
providing holiday or other temporary lettings; applied in Bloomfield v Secretary of State for the Environment, 
Transport and the Regions [1999] EGCS 38. See also R (on the application of Lee) v First Secretary of State 
[2003] EWHC 2139 (Admin), [2003] 38 LS Gaz R 36, [2003] All ER (D) 21 (Sep) (caravans inside a 
barn used for residential accommodation; use for more than four years but less than ten; held that it did 
not follow from the fact that the caravans were not part of the building that their “use” was not part of the 
‘use’ of the building; that use was as a dwelling house, although that would not necessarily be the case 
where the caravans were merely stored, or used for some occasional purpose); Van Dyck v Secretary of State 
for the Environment, Doncaster Borough Council v Secretary of State for the Environment (1992) 91 LGR 459, 
[1993] 1 EGLR 186, CA (ifa whole house is divided into two flats, then it is perfectly possible to find 
within the terms of the statute in respect of each new flat a change of use of part of the building (the 
original whole house) to use as a single dwelling house).See also Arun District Council v First Secretary of 
State [2005] Al ER (D) 38 (Oct) (planning permission granted for building of extension to form 
accommodation for a dependent relative, subject to conditions that it would only be occupied by the 
relative and that upon vacation the extension would at no time be occupied or disposed of as a separate 
independent unit; the extension was later rented out to students; held that this was not a change of use 
subject to the four-year time limit for enforcement under the Town and Country Planning Act 1990 
s 171B(2) (as added) but a breach of condition subject to the ten-year limit under s 171B(3) (as added) 
(see the text and note 11 infra). 

Town and Country Planning Act 1990 s 171B(3) (as added: see note 8 supra). The test is (1) whether 
there has been a continuous breach of the planning control throughout each year for the necessary period 
of 10 years (North Devon District Council v Secretary of State for the Environment [1998] PLCR 356; Lynch v 
Secretary of State for the Environment [1999] JPL 354); (2) to compare the present use with the previous use, 
or use at the earliest time within the time limit, and assess whether there has been any material change 
since that time (Thurrock Borough Council v Secretary of State for the Environment, Transport and the Regions 
[2001] EWHC Admin 128, [2001] All ER (D) 286 (Feb); affd [2002] EWCA Civ 226, [2002] All ER 
(D) 373 (Feb)). The defence is not available for the offence under the Town and Country Planning 
Act 1990 s 224(3) (as amended) of unlawfully displaying advertisements: see Wyatt v Jarrad [1998] 2 PLR 
81, DC; and para 830 post. 

For transitional provisions which applied until 27 July 1992 see the Planning and Compensation 
Act 1991 (Commencement No 5 and Transitional Provisions) Order 1991, SI 1991/2905, art 5(1)(b); the 
Planning and Compensation Act 1991 (Commencement No 11 and Transitional Provisions) Order 1992, 
SI 1992/1630, art 2. As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘breach of condition notice’ see para 583 post. 

If, in the case of any breach of planning control, the time for issuing an enforcement notice had expired, 
before 2 January 1992, by virtue of the Town and Country Planning Act 1990 s 172(4)(b) (as originally 
enacted), nothing in s 171B (as added) enables any enforcement action to be taken in respect of that 
breach: Planning and Compensation Act 1991 s 4(2); Planning and Compensation Act 1991 
(Commencement No 5 and Transitional Provisions) Order 1991, SI 1991/2905, art 3. For the meaning 
of “enforcement notice” see para 561 post. 

Town and Country Planning Act 1990 s 171B(4) (as added: see note 8 supra); William Boyer 
(Transport) Ltd v Secretary of State for the Environment (1996) 160 LG Rev 387, CA. The Town and Country 
Planning Act 1990 171B(4)(b) (as so added) may be used by a planning authority where two enforcement 
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notices contain differing descriptions of the same development: Jarmain v Secretary of State for the 
Environment, Transport and the Regions [2000] 2 PLR 126, CA; distinguished in Fidler v First Secretary of 
State [2003] EWHC 2003 (Admin), [2003] All ER (D) 17 (Oct) (affd [2004] EWCA Civ 1295, 148 Sol 
Jo LB 1214, [2004] All ER (D) 141 (Oct). See also Sanders v First Secretary of State [2004] EWHC 1194 
(Admin), [2004] All ER (D) 407 (May). 

A defendant in criminal proceedings can, however, challenge the validity of a breach of condition 
notice on the grounds that it was not served within the time limit set out in the Town and Country 
Planning Act 1990 s 171B(3) (as added): see Dilieto v Ealing London Borough Council [2000] QB 381, 
[1998] 2 All ER 885, DC. 

The Town and Country Planning Act 1990 s 171B(4)(b) (as so added) (see head (2) in the text) does 
not permit the taking of further enforcement action in respect of any breach of planning control where, 
immediately before the commencement of that provision, the local planning authority could not have 
issued an enforcement notice relating to that breach (Planning and Compensation Act 1991 
(Commencement No 5 and Transitional Provisions) Order 1991, SI 1991/2905, art 5(2)); but this does 
not apply where any proceedings under the Town and Country Planning Act 1990 in respect of the 
breach pursuant to the issue or purported issue of an enforcement notice by the local planning authority 
had not been finally determined before the commencement of the Town and Country Planning Act 1990 
s 171B(4)(b) (as so added) (Planning and Compensation Act 1991 (Commencement No 5 and 
Transitional Provisions) Order 1991, SI 1991/2905, art 5(3)). 


553. Register of enforcement notices, stop notices and breach of condition 
notices; in general. Every district planning authority’, every local planning 
authority? for an area in Wales and the council of every metropolitan district? or London 
borough* must keep, in such manner as may be prescribed by a development order”, a 
register containing such information as may be so prescribed with respect to: 

(1) enforcement notices*; 

(2) stop notices’; and 

(3) breach of condition notices’, 

which relate to land? in its area’®. 

A development order may make provision: 

(a) for the entry relating to any enforcement notice, stop notice or breach of 
condition notice, and everything relating to any such notice, to be removed 
from the register in such circumstances as may be specified in the order; and 

(b) for requiring a county planning authority’ to supply to a district planning 
authority such information as may be so specified with regard to enforcement 
notices issued and stop notices and breach of condition notices served by the 
county planning authority’. 

Every register so kept must be available for inspection by the public at all reasonable 


As to district planning authorities (of which there are none in Wales) see para 28 ante. 

As to local planning authorities see para 28 et seq ante. 

As to metropolitan district councils see para 28 note 6 ante. 

For the meaning of ‘London borough’ see para 28 note 7 ante. 

For the meaning of ‘development order’ see para 252 ante. 

For the meaning of ‘enforcement notice’ see para 561 post. 

For the meaning of ‘stop notice’ see para 577 post. 

For the meaning of ‘breach of condition notice’ see para 583 post. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 188(1) (amended by the Planning and Compensation Act 1991 
ss 32, 84(6), Sch 7 paras 8, 30(a), Sch 19 Pt I; and by the Local Government (Wales) Act 1994 s 20(4), 
Sch 6 para 24(5)). As to the contents of the register see para 554 post. 

In relation to special enforcement notices the Town and Country Planning Act 1990 s 188 (as 
amended) has effect as if the references therein to an enforcement notice were references to a special 
enforcement notice: Town and Country Planning (Special Enforcement Notices) Regulations iba, 
SI 1992/1562, reg 2, Schedule. As to special enforcement notices see para 572 post. 

11 As to county planning authorities see para 28 ante. 
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12 Town and Country Planning Act 1990 s 188(2) (amended by the Planning and Compensation Act 1991 
Sch 7 paras 8, 30(b), (c)). See also note 10 supra. 
13 Town and Country Planning Act 1990 s 188(3). 


554. Contents of register. The register of enforcement notices, stop notices and 

breach of condition notices! must contain the following information with respect to 

every enforcement notice? issued in relation to land? in the area of the authority 

maintaining the register: o A 

(1) the address of the land to which the notice relates or a plan by reference to 
which its situation can be ascertained; 

(2) the name of the issuing authority; 

(3) the date of issue of the notice; 

(4) the date of service of copies of the notice; 

(5) a statement or summary of the breach of planning control* alleged and the 
requirements of the notice, including the period within which any required 
steps are to be taken; 

(6) the date specified in the notice as the date on which it is to take effect; 

(7) information on any postponement of the date specified as the date on which the 
notice will take effect? and the date of the final determination or withdrawal of 
any appeal; 

(8) the date of service and, if applicable, of withdrawal of any stop notice” referring 
to the enforcement notice, together with a statement or summary of the activity 
prohibited by any such stop notice; 

(9) the date, if any, on which the local planning authority is satisfied that steps 
required by the notice for remedying any injury to amenity’ have been taken. 

That register must also contain the following information with respect to every 
breach of condition notice served in relation to land in the area of the authority 
maintaining the register: 

(a) the address of the land to which the notice relates or a plan by reference to 

which its situation can be ascertained; 

(b) the name of the serving authority; 

) the date of service of the notice; 

d) details of the relevant planning permission sufficient to enable it to be identified; 

) a statement or summary of the condition which has not been complied with 

and the requirements of the notice, including the period allowed for 

compliance”. : 

All entries relating to an enforcement notice, stop notice or breach of condition 
notice must be removed from the register if: 

(1) in the case of an enforcement notice or stop notice, the relevant enforcement 
notice is quashed by the Secretary of State’? or, in relation to Wales, by the 
National Assembly for Wales! !; 

(1) in the case of a breach of condition notice, the notice is quashed by a court; 

(ui) in any other case, the relevant notice is withdrawn'?2, 

The information must be entered in the register as soon as practicable and in any 
event within 14 days of the occurrence to which it relates'?. Every register must include 
an index for enabling a person to trace any entry in the register by reference to the 
address of the land to which the notice relates!t, 

The register must either be kept at the principal office of the local planning register 
authority?” or that part of the register which relates to land in part of that authority's 
area must be kept at a place within or convenient to that part?*, 


1 Ie the register under the Town and Country Planning Act 1990 s 188 (as amended): see para 553 ante. 
2 For the meaning of ‘enforcement notice’ see para 561 post. 
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For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘breach of planning control’ see para 551 ante. 

le by reason of the Town and Country Planning Act 1990 s 175(4) (as amended): see para 603 post. 

For the meaning of ‘stop notice” see para 577 post. 

le steps required for a purpose mentioned in the Town and Country Planning Act 1990 s 173(4)(b) (as 

substituted): see para 563 post. As to the meaning of 'amenity' see para 158 note 8 ante. 

8 ‘Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 26(1). 
Where a county planning authority in England issues an enforcement notice or serves a stop notice or a 
breach of condition notice, it must supply the information specified in art 26(1) or (2), as the case may 
be, in relation to the notice to the district planning authority in whose area the land to which the notice 
relates is situated and must inform that authority if the notice is withdrawn or the relevant enforcement 
notice or breach of condition notice is quashed: art 26(5). For the meaning of ‘breach of condition 
notice’ see para 583 post. As to county planning authorities and district planning authorities in England 
see para 28 ante. 

9 Ibid art 26(2). 

10 As to the Secretary of State see para 19 ante. 


NN + 0 


11 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 451 note 13 ante. 


12 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 26(3). 


13 Ibid art 26(6). Information must be so supplied under art 26(5) (see note 8 supra) that entries may be 
made within that period of 14 days: art 26(6). 


14 Ibid art 26(4). 
15 For the meaning of local planning register authority’ see para 467 note 1 ante. 
16 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 26(7). 


555. Crown land. At the date at which this title states the law, notwithstanding any 
interest of the Crown in Crown land’, any restrictions or powers imposed or conferred 
by the statutory provisions relating to enforcement? apply and are exercisable? in relation 
to Crown land to the extent of any interest* in it for the time being held otherwise than 
by or on behalf of the Crown”. 

As from a day to be appointed®, however, the above provisions are repealed by the 
Planning and Compulsory Purchase Act 2004’ and new provision is made regarding 
enforcement in relation to the Crown. As from such a day, and despite the general 
application of the Town and Country Planning Act 1990 to the Crown”, no act or 
omission done or suffered by or on behalf of the Crown constitutes an offence under 
that 1990 Act. A local planning authority’? must not take any step for the purposes of 
enforcement in relation to Crown land!! unless it has the consent of the appropriate 
authority'2; and the appropriate authority may give such consent subject to such 
conditions as it thinks appropriate'?. A step taken for the purposes of enforcement is 
anything done in connection with the enforcement of anything required to be done" or 
prohibited by or under the Town and Country Planning Act 19901; and this includes 
entering land, bringing proceedings and the making of an application? but does not 
include service of a notice!” or the making of an order, other than by a court!*. 


1 For the meaning of ‘Crown land” for these purposes see para 11 note 1 ante. 

2 Ie the Town and Country Planning Act 1990 Pt VII (ss 171A-196C) (as amended): see para 551 et seq 
ante, para 556 et seq post. 

3 Te subject to ibid s 296(2)(a) (as amended and prospectively repealed). In relation to land which for the 
time being is Crown land, no order or notice may be made, issued or served under any of the provistons 
of s 171C (as added) (see para 559 post), s 172 (as substituted) (see para 561 post), s 173A (as substituted) 
(see para 566 post), s 183 (as amended) (see paras 577-579 post), s 187A (as added) (see para 583 post) or 
s 187B (as added) (see para 585 post) or under any of those provisions as applied by any order or 
regulations made under Pt VIII (ss 197-225) (as amended) (see para 769 et seq post) without the consent 
of the appropriate authority: s 296(2)(a) (amended by the Planning and Compensation Act 1991 SS 
Sch 7 paras 8, 45(2); prospectively repealed: see the text and notes 6-7 infra). For the meaning of “the 
appropriate authority” for these purposes see para 11 note 20 ante. 
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A person who is entitled to occupy Crown land by virtue of a licence in writing is treated for the 
purposes of the Town and Country Planning Act 1990 s 296(1)(c) (as amended) so far as applicable to 
Pt VII (ss 171A-196C) (as amended) as having an interest in land: s 293(4) (prospectively repealed: see the 
text and notes 6—7 infra). 

See ibid s 296(1)(c) (amended by the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 45(1); 
prospectively repealed (see the text and notes 6-7 infra)); and para 11 ante at head (c) in the text. 
Although, until the changes made by the Planning and Compulsory Purchase Act 2004 (see para 13 et 
seq ante) are fully in force the Crown does not require planning permission for development (see Ministry 
of Agriculture, Fisheries and Food v Jenkins [1963] 2 QB 317, [1963] 2 All ER 147, CA; Lord Advocate v 
Dumbarton District Council [1990] 2 AC 580, [1990] 1 All ER 1, HL), government departments in general 
consult with local planning authorities before carrying out development which otherwise would require 
planning permission. Land held, used or occupied by National Health Service bodies is subject to normal 
planning controls, subject to certain transitional provisions: see the National Health Service and 
Community Care Act 1990 s 60(1); and NATIONAL HEALTH SERVICE vol 33 (Reissue) para 52. 

As to the position where enforcement notices are issued against a private individual who is 
subsequently declared bankrupt, his trustee in bankruptcy then disclaiming the land in question so that it 
vests in the Crown, see Goodacre v Wealden District Cowncil [2003] EWHC 3432 (QB), [2003] All ER (D) 
320 (Dec), where at [38]-[39] the text to notes 1-5 in the previous reissue of this title is cited with 
approval by John Leighton Williams QC (sitting as a deputy judge of the High Court). The prohibition 
of enforcement of planning control against the Crown does not extend to private interests not held on 
behalf of the Crown and Parliament cannot be taken to have intended Crown privilege to act as a cloak 
to prevent enforcement of planning control against private interests: Goodacre v Wealden District Council 
supra. 
le as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, no such day had been appointed with respect to the repeals cited in 
note 7 infra, and 6 August 2004 had been appointed for limited purposes only: see para 13 note 8 ante. 
See the Planning and Compulsory Purchase Act 2004 ss 84(1), 120, Sch 9. At the date at which this title 
states the law, that repeal was not in force. 

See the Town and Country Planning Act 1990 s 292A (as added, partly as from a day to be appointed); 
and para 14 ante. 

Ibid s 296A(1) (ss 296A, 296B prospectively added by the Planning and Compulsory Purchase Act 2004 
s 84(2), as from a day to be appointed: see note 6 supra). 


As to local planning authorities see para 28 et seq ante. 
For the meaning of ‘Crown land’ for these purposes see para 14 ante. 


Town and Country Planning Act 1990 s 296A(2) (as added: see note 9 supra). For the meaning of 
“appropriate authority” for these purposes see para 14 note 15 ante. 

Ibid s 296A(3) (as added: see note 9 supra). 

To the extent that an interest in land is a Crown interest or a Duchy interest, anything which requires or 
is permitted to be done by or in relation to the owner of the interest in land must be done by or in 
relation to the appropriate authority: ibid s 296B(1), (2) (as added: see note 9 supra). For the meaning of 
“Crown interest” for these purposes see para 14 ante; and for the meaning of ‘Duchy interest’ see para 11 
note 1 ante. An interest in land includes an interest only as occupier of the land: s 296B(3) (as so added). 


Ibid s 296A(4) (as added: see note 9 supra). 

Ibid s 296A(5) (as added: see note 9 supra). 

As to the service of notices generally see para 54 ante. 

Town and Country Planning Act 1990 s 296A(6) (as added: see note 9 supra). 


(2) RIGHTS OF ENTRY 


556. Right of entry without warrant. Any person duly authorised in writing by 
a local planning authority’ may at any reasonable hour enter any land?: 


(1) to ascertain whether there is or has been any breach of planning control? on the 
land or any other land; 

(2) to determine whether any of the enforcement powers! conferred on a local 
planning authority should be exercised in relation to the land or any other land; 


(3) to determine how any such power should be exercised in relation to the land or 
any other land; 
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(4) to ascertain whether there has been compliance with any requirement imposed 


as a result of any such power having been exercised in relation to the land or any 
other land, 


if there are reasonable grounds for entering for the purpose in question. 

Any person duly authorised® in writing by the Secretary of State” or, in relation to 
Wales, by the National Assembly for Wales? may at any reasonable hour enter any land to 
determine whether an enforcement notice? should be issued in relation to the land or 
any other land, if there are reasonable grounds for entering for that purpose?”. 


1 For these purposes, and for the purposes of the Town and Country Planning Act 1990 ss 196B, 196C (as 
added) (see paras 557-558 post), references to a local planning authority include, in relation to a building 
situated in Greater London, a reference to the Historic Buildings and Monuments Commission for 
England (commonly known as “English Heritage”): s 196C(8) (added by the Planning and Compensation 
Act 1991 s 11(1)). As to local planning authorities generally see para 28 et seq ante; for the meaning of 
“building” see para 2 note 10 ante; as to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) 
para 29; and as to English Heritage see para 1058 post. 

2 For the meaning of land” see para 2 note 10 ante. As to entry onto Crown land, however, see para 555 
ante. 

3 For the meaning of ‘breach of planning control’ see para 551 ante. 

4 Te any of the powers conferred by the Town and Country Planning Act 1990 Pt VII (ss 1714-196C) (as 
amended): see paras 551-553 ante, para 557 et seq post. 

5 Town and Country Planning Act 1990 s 196A(1) (s 196A added by the Planning and Compensation 
Act 1991 s 11(1)). Admission to any building used as a dwelling house may not be demanded as of right 
by virtue of the Town and Country Planning Act 1990 s 196A(1) (as so added) or s 196A(2) (as so added) 
unless 24 hours” notice of the intended entry has been given to the occupier of the building: s 196A(4) 
(as so added). For guidance on the exercise of such rights of entry see ODPM (ex-DOE) Circular 10/97 
Enforcing Planning Control—Legislative Provisions and Procedural Requirements; and as to the status of policy 
guidance see para 9 ante. 

6 The Secretary of State or, in relation to Wales, the National Assembly for Wales may not so authorise any 
person without consulting the local planning authority: Town and Country Planning Act 1990 s 196A(3) 
(as added: see note 5 supra). In England, the local planning authority which the Secretary of State is 
required so to consult is the county planning authority or the district planning authority as he thinks 
appropriate: Town and Country Planning Act 1990 s 1(5) (as amended), Sch 1 para 20(1) (amended by 
the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 53(8)). The Town and Country Planning 
Act 1990 Sch 1 para 20(1) (as so amended) does not, however, apply in Greater London: Sch 1 
para 21(1). For the meaning of ‘consult’ see para 2 note 1 ante; and as to county planning authorities and 
district planning authorities in England see para 28 ante. See also notes 7-8 infra. 

7 Asto the Secretary of State see para 19 ante. 

8 As to the transfer of functions under the Town and Country Planning Act 1990 s 196A (as added), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

9 For the meaning of ‘enforcement notice” see para 561 post. 

10 Town and Country Planning Act 1990 s 196A(2) (as added: see note 5 supra). 


557. Right of entry under warrant. [If it is shown to the satisfaction of a justice 
of the peace on sworn information in writing: 
(1) that there are reasonable grounds for entering any land? for any specified 
purpose’; and 
(2) either that admission to the land has been refused? or a refusal is reasonably 
apprehended or that the case is one of urgency, 
the justice may issue a warrant authorising any person duly authorised in writing by a 
local planning authority? or, as the case may be, by the Secretary of State” or, in relation 
to Wales, by the National Assembly for Wales®, to enter the land”. 
A warrant authorises entry on one occasion only and that entry must be: 
(a) within one month from the date of the issue of the warrant; and 
(b) at a reasonable hour, unless the case is one of urgency®. 


1 For the meaning of ‘land’ see para 2 note 10 ante. As to entry onto Crown land, however, see para 555 


ante. 
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2 le for any of the purposes mentioned in the Town and Country Planning Act 1990 s 196A(1) or (2) (as 
added): see para 556 ante. l 

3 For these purposes, admission to land is regarded as having been refused if no reply is received to a 
request for admission within a reasonable period: ibid s 196B(2) (s 196B added by the Planning and 
Compensation Act 1991 s 11(1)). 

4 For the meaning of ‘local planning authority’ for these purposes see para 556 note 1 ante. 

5 As to the Secretary of State see para 19 ante. 

6 As to the transfer of functions under the Town and Country Planning Act 1990 s 186B (as added), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

7 Town and Country Planning Act 1990 s 196B(1) (as added: see note 3 supra). 

8 Ibid s 196B(3) (as added: see note 3 supra). 


558. Additional rights and duties. A person authorised to enter any land’ in 
pursuance of a right of entry conferred under or by virtue of the provisions described 
above”: 

(1) must, if so required, produce evidence of his authority and state the purpose of 

his entry before so entering; 

(2) may take with him such other persons as may be necessary; and 

(3) on leaving the land must, if the owner” or occupier is not then present, leave it 

as effectively secured against trespassers as he found it”. 

If any damage is caused to land or chattels in the exercise of such a right of entry, 
compensation? may be recovered by any person suffering the damage from the authority 
which gave the written authority for the entry or, as the case may be, from the Secretary 
of State® or, in relation to Wales, from the National Assembly for Wales’. 

Any person who wilfully obstructs a person acting in the exercise of a right of entry 
is guilty of an offence and liable on summary conviction to a fine not exceeding level 3 
on the standard scale’. 

If any person who enters any land, in exercise of a right of entry, discloses to any 
person any information obtained by him while on the land as to any manufacturing 
process or trade secret, he is guilty of an offence and liable on conviction on indictment 
to imprisonment for a term not exceeding two years or a fine, or to both, or on 
summary conviction to a fine not exceeding the statutory maximum’; but this provision 
does not apply if the disclosure is made by a person in the course of performing his duty 
in connection with the purpose for which he was authorised to enter the land!°. 


1 For the meaning of ‘land’ see para 2 note 10 ante. As to entry onto Crown land, however, see para 555 
ante. 

2 lea right of entry conferred under or by virtue of the Town and Country Planning Act 1990 s 196A (as 
added) (see para 556 ante) or s 196B (as added) (see para 557 ante). 

3 For the meaning of ‘owner’ see para 17 note 1 ante. 

4 Town and Country Planning Act 1990 s 196C(1) (s 196C added by the Planning and Compensation 
Act 1991 s 11(1)). 

5 The provisions of the Town and Country Planning Act 1990 s 118 (determination of claims for 
compensation: see para 931 post) apply in relation to such compensation as they apply in relation to 
compensation under Pt IV (ss 107-118) (as amended) (see para 914 et seq post): s 196C(4) (as added: see 
note 4 supra). 

6 As to the Secretary of State see para 19 ante, 

7 Town and County Planning Act 1990 s 196C(3) (as added: see note 4 supra). As to the transfer of 
functions under s 196C (as so added), so far as exercisable in relation to Wales, to the Assembly see the 
National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended) 
and as to the Assembly see para 20 ante. 

8 Town and Country Planning Act 1990 s 196C(2) (as added: see note 4 supra). For the meaning of the 
standard scale’ see para 53 note 10 ante; and as to offences by corporations see para 55 ante. 

9 Ibid s 196C(5), (7) (as added: see note 4 supra). For the meaning of ‘the statutory maximum’ see para 53 
note 11 ante. 

10 [bid s 196C(6) (as added: see note 4 supra). 
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(3) PLANNING CONTRAVENTION NOTICES 


559. Power to require information about operations or activities on land. 
Where it appears to the local planning authority’ that there may have been a breach of 
planning control? in respect of any land?, the authority may serve notice to that effect (a 
‘planning contravention notice’) on any person who: 

(1) is the owner? or occupier of the land or has any other interest in it; or 

(2) is carrying out operations on the land? or is using it for any purpose’®. 

A planning contravention notice may require the person on whom it is served to give 
such information as to: 

(a) any operations being carried out on the land, any use’ of the land and any other 

activities? being carried out on the land; and 

(b) any matter relating to the conditions or limitations subject to which any 
planning permission? in respect of the land has been granted, 

as may be specified in the notice?”. 

The notice may"! require the person on whom it is served, so far as he is able; 

(1) to state whether or not the land is being used for any purpose specified in the 
notice or any operations or activities specified in the notice are being or have 
been carried out on the land; 

(ii) to state when any use, operations or activities began; 

(111) to give the name and postal address of any person known to him to use or to 
have used the land for any purpose or to be carrying out, or have carried out, 
any operations or activities on the land, 

(iv) to give any information he holds as to any planning permission for any use or 
operations or any reason for planning permission not being required for any use 
or operations; 

(v) to state the nature of his interest, if any, in the land and the name and postal 
address of any other person known to him to have an interest in the land’. 

A planning contravention notice may give notice of a time and place at which: 

(A) any offer which the person on whom the notice is served may wish to make to 
apply for planning permission, to refrain from carrying out any operations or 
activities or to undertake remedial works; and 

(B) any representations which he may wish to make about the notice, 
will be considered by the authority; and the authority must give him an opportunity to 
make in person any such offer or representations at that time and place’. 

A planning contravention notice must inform the person on whom it is served of the 
likely consequences of his failing to respond to the notice and, in particular that 
enforcement action may be taken'* and of the circumstances’? in which no 
compensation is payable’®. 

Any requirement of a planning contravention notice must be complied with by 
giving information in writing to the local planning authority”. 

The service of a planning contravention notice does not affect any other power 
exercisable in respect of any breach of planning control. 


As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘breach of planning control’ see para 551 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘owner’ see para 17 note 1 ante. 

For these purpose, references to operations on land include operations in, under or over the land: Town 
and Country Planning Act 1990 s 171C(8) (s 171C added by the Planning and Compensation Act 1991 
s 1). 

6 a and Country Planning Act 1990 s 171C(1) (as added: see note 5 supra). Electronic 
communications may not be used for the service of a planning contravention notice: see s 329(3B)(a) (as 


ELA 


Para 560. Vol 46(2): Town and Country Planning 28 


added); and para 54 note 4 ante. As to the service of notices generally see para 54 ante. Service of a 
planning contravention notice is an optional procedure and there is no requirement to serve such a notice 
before going on to consider other forms of enforcement action: see ODPM (ex-DOE) Circular 10/97 
Enforcing Planning Control—Legislative Provisions and Procedural Requirements Annex 1. As to the status of 
such policy guidance see para 9 ante. 
For the meaning of ‘use’ see para 221 note 4 ante. 

8 For these purposes, references to activities on land include activities in, under or over the land: Town and 
Country Planning Act 1990 s 171C(8) (as added: see note 5 supra). 

9 For the meaning of ‘planning permission’ for these purpose’ see para 551 note 2 ante. 

10 Town and Country Planning Act 1990 s 171C(2) (as added: see note 5 supra). For a model form of 
planning contravention notice see ODPM (ex-DOE) Circular 10/97 Enforcing Planning 
Control—Legislative Provisions and Procedural Requirements Annex 1, Appendix. 


11 Te without prejudice to the generality of the Town and Country Planning Act 1990 s 171C(2) (as added): 
see the text and notes 7—10 supra. 


12 Town and Country Planning Act 1990 s 171C(3) (as added (see note 5 supra); amended in relation to 
England by the Town and Country Planning (Electronic Communications) (England) Order 2003, 
SI 2003/956, art 5(a); and in relation to Wales by the Town and Country Planning (Electronic 
Communications) (Wales) (No 1) Order 2004, SI 2004/3156, art 5(a)). 

13 Town and Country Planning Act 1990 s 171C(4) (as added: see note 5 supra). 

14 For the meaning of ‘taking enforcement action’ see para 551 ante. 


15 le the notice must inform the person on whom it is served of the effect of the Town and Country 
Planning Act 1990 s 186(5)(b) (as substituted): see para 581 post at head (b) in the text. 


16 Ibid s 171C(5) (as added: see note 5 supra). 
17 Ibid s 171C(6) (as added: see note 5 supra). 


18 Ibid s 171C(7) (as added: see note 5 supra). As to planning contravention notices in relation to Crown 
land see para 555 ante. 


560. Non-compliance with planning contravention notice. If, at any time 
after the end of the period of 21 days beginning with the day on which a planning 
contravention notice! has been served on any person, he has not complied with any 
requirement of the notice, he is guilty of an offence and liable on summary conviction 
to a fine not exceeding level 3 on the standard scale. Such an offence may be charged 
by reference to any day or longer period of time and a person may be convicted of a 
second or subsequent such offence by reference to any period of time following the 
preceding conviction for such an offence’. It is, however, a defence for a person charged 
with such an offence to prove that he had a reasonable excuse for failing to comply with 
the requirement*. 

If any person: 

(1) makes any statement purporting to comply with a requirement of a planning 
contravention notice which he knows to be false or misleading in a material 
particular; or 

(2) recklessly makes such a statement which is false or misleading in a material 
particular, 


he is guilty of an offence and liable on summary conviction to a fine not exceeding 
level 5 on the standard scale”. 


1 For the meaning of ‘planning contravention notice’ see para 559 ante. 


2 Town and Country Planning Act 1990 s 171D(1), (4) (s 171D added by the Planning and Compensation 
Act 1991 s 1). For the meaning of ‘the standard scale’ see para 53 note 10 ante; and as to offences by 
corporations see para 55 ante. 


Town and Country Planning Act 1990 s 171D(2) (as added: see note 2 supra). 
Ibid s 171D(3) (as added: see note 2 supra). 
Ibid s 171D(5), (6) (as added: see note 2 supra). 


29 Enforcement; In general Para 561. 


(4) ENFORCEMENT NOTICES 


(i) In general 


561. Issue and service of enforcement notice. The local planning authority 
may issue a notice (an ‘enforcement notice’)? where it appears to the authority that: 

(1) there has been a breach of planning control’; and 

(2) it is expedient to issue the notice, having regard to the provisions of the 
development plan* and to any other material considerations”. 

The service of the notice must take place: 

(a) not more than 28 days after its date of issue; and 

(b) not less than 28 days before the date specified in it as the date on which it is to 
tke ciec. 

A copy of the notice must be served: 

(i) on the owner’ and on the occupier® of the land? to which it relates; and 

(11) on any other person having an interest in the land, being an interest which, in 
the opinion of the authority, is materially affected by the notice?”. 

Where it appears to the local planning authority by which or on behalf of which an 
enforcement notice is to be issued that the matters constituting the breach of planning 
control comprise or include: 

“* (A) Schedule 1 development’! or Schedule 2 development'?, it must, before the 
enforcement notice is issued, adopt a screening opinion”; 

(B) EIA development'*, it must serve with a copy of the enforcement notice a 
notice (a “regulation 25 notice”) which must include the screening opinion 
required by head (1) above and the required written statement’ of the reasons 
for its conclusion and require a person who gives notice of an appeal against the 
enforcement notice! to submit to the Secretary of State!” or, in relation to 
Wales, to the National Assembly for Wales'*, with the notice four copies of an 
environmental statement!” relating to that EIA development”. 

The authority by which a regulation 25 notice has been served must send a copy of 
it to the Secretary of State or the Assembly and the consultation bodies?! and where an 
authority provides the Secretary of State or Assembly with a copy of a regulation 25 
notice it must also provide him or it with a list of the other persons to whom a copy of 
the notice has been or is to be sent??. 

Any person on whom a regulation 25 notice is served may apply to the Secretary of 
State or to the Assembly for a screening direction”. 

The relevant planning authority** and any person, other than the Secretary of State 
or the Assembly, to whom a copy of the regulation 25 notice has been sent (the 
consultee”) must, if requested by the person on whom the regulation 25 notice was 
served, enter into consultation with that person to determine whether the consultee has 
in his possession any information which that person or the consultee considers relevant 
to the preparation of an environmental statement and, if it has, the consultee must make 
any such information available to that person”. 

The relevant planning authority must make available for public inspection at all 
reasonable hours at the place where the appropriate register”, or relevant part of that 
register, is kept a copy of every regulation 25 notice given by the authority”. Copies of 
those documents must remain so available for a period of two years or until they are 
entered in Part II of the register, whichever is the sooner’. 


1 As to local planning authorities see para 28 et seg ante. 
2 An enforcement notice is a nullity and thus devoid of legal effect if it is defective upon its face: see 
Miller-Mead v Minister of Housing and Local Government [1963] 2 QB 196 at 226-227, [1963] 1 Al ER 459 
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at 470, CA, per Upjohn LJ (an enforcement notice would be a nullity if it ‘was hopelessly ambiguous and 
uncertain, so that the owner or occupier could not tell in what respect it was alleged that he had 
developed land without permission or ... failed to comply with a condition or ... that he could not tell 
with reasonable certainty what steps he had to take to remedy the alleged breaches’). An enforcement 
notice may, however, be valid notwithstanding minor discrepancies remediable upon appeal unless the 
totality of the notice amounts to an injustice: Patel v Betts [1978] JPL 109, DC. See also Coventry 
Scaffolding Co (London) Ltd v Parker [1987] JPL 127, DC (enforcement notice did not precisely identify 
land; what had to be decided in such a case was whether, in the light of surrounding circumstances, the 
recipient of the notice was sufficiently and clearly apprised of the effect of the notice and of what he had 
to do pursuant to it, so as to decide whether it was just or unjust to hold him to it; omission held not to 
be a fundamental error so as to render the enforcement notice a nullity); Epping Forest District Council v 
Matthews [1987] JPL 132, DC (enforcement notice corrected by inspector on appeal held not to be a 
nullity); Ferris v Secretary of State for the Environment (1988) 57 P & CR 127 (alleged material change of 
use from single family occupation to multiple paying occupation; local planning authority did not have 
to specify in the notice the base use from which the material change of use was alleged to have been 
made); International Society for Krishna Consciousness v Secretary of State for the Environment and Hertsmere 
Borough Council (1991) 64 P & CR 85 (enforcement notice, read as a whole and bearing in mind that it 
would be read by an informed recipient, did state sufficiently precisely what was alleged and what steps 
the recipients were required to take; notice not a nullity). For guidance in drafting an enforcement notice 
see ODPM (ex-DOE) Circular 10/97 Enforcing Planning Control—Legislative Provisions and Procedural 
Requirements Annex 2; and as to the status of such guidance see para 9 ante. 

Without prejudice to the generality of the Planning (Consequential Provisions) Act 1990 ss 3-5, 
Sch 3 paras 1, 2, notwithstanding the repeal by that Act of the Town and Country Planning Act 1971 
s 292 (1), Sch 24 Pt VI (paras 31-40), the provisions of Sch 24 Pt VI (paras 31-40) (enforcement notices 
served under previous enactments) continue to have effect, in so far as they are not specifically 
reproduced in the Planning (Consequential Provisions) Act 1990 Sch 3 and remain capable of having 
effect, with any reference in those provisions to any provision of the repealed enactments which is 
reproduced in the consolidating Acts being taken, so far as the context otherwise permits, as including a 
reference to the corresponding provision of those Acts: Planning (Consequential Provisions) Act 1990 
Sch 3 para 3. For the meaning of ‘the repealed enactments’ and ‘the consolidating Acts’ see para 2 note 5 
ante. 


3 For the meaning of ‘breach of planning control’ see para 551 ante. The local planning authority is not 
obliged to satisfy itself that a breach of planning control has in fact occurred before issuing an 
enforcement notice and the notice is not invalidated by the authority failure to do so (ZZZ Incorporated 
v First Secretary of State [2003] EWHC 1092 (Admin), [2003] All ER (D) 201 (Apr)); but the notice may 
be quashed on appeal (see para 603 et seq post) if no breach is found to have occurred (Tidswell v Secretary 
of State for the Environment (1976) 34 P & CR 152). The authority must, however, be able to show that it 
did appear to the authority that a breach had occurred: R v Rochester upon Medway City Council, 
ex p Hobday (1989) 58 P & CR 424, [1989] 2 PLR 38. For guidance as to the circumstances in which an 
enforcement notice should be issued see PPG18—Enforcing Planning Control. 


4 For the meaning of ‘development plan’ see para 91 ante. 


Town and Country Planning Act 1990 s 172(1) (s 172 substituted by the Planning and Compensation 
Act 1991 s 5(1)). See eg Fisher v Secretary of State for Local Government and the Regions [2002] EWHC 2251 
(Admin), [2003] 1 P & CR 257, [2002] 44 EG 168 (CS) (deposit of waste material); R v Caradon District 
Council, ex p Knott (1999) 80 P & CR 154 (enforcement notice quashed because issued without a proper 
planning purpose); Exmouth Marina Ltd v First Secretary of State [2003] EWHC 1500 (Admin), [2003] All 
ER (D) 10 Jun) (on appeal against enforcement notice, inspector failed properly to consider proposals to 
modify structure in question). More than one breach of planning control may be alleged in a single 
enforcement notice so served: Valentina of London Ltd v Secretary of State for the Environment [1992] JPL 
1151, (1992) Times, 21 May. An enforcement notice may be issued in respect of a site consisting of 
several owners or occupiers, it not being necessary to issue a notice in respect of each planning unit 
(Rawlins v Secretary of State for the Environment, Gregory v Secretary of State for the Environment [1990] 1 PLR. 
110, CA); and there is no requirement to limit enforcement procedure to a site or sites which do not 
overlap one another (Ramsey v Secretary of State for the Environment [1991] 2 PLR 112). An enforcement 
notice may be served in respect of the whole of an area of land even though a notice has already been 
served in respect of part of that land: Biddle v Secretary of State for the Environment [1999] JPL 835. A local 
planning authority is not prevented from issuing a fresh enforcement notice where the Secretary of State 
(or, now, in relation to Wales, the National Assembly for Wales) has previously allowed an appeal and 
quashed an enforcement notice under the Town and Country Planning Act 1990 s 176(3) (see para 609 
post) since s 176(3) provides procedural grounds for allowing an appeal and does not amount to a 
determination of the merits of the grounds of appeal: R y Wychavon District Council and the Secretary of 
State for the Environment, ex p Saunders (1991) 64 P & CR 120. 
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As to the validity of enforcement notices see para 44 ante; and as to appeals against enforcement 
notices see para 603 et seg post. 

The power to issue an enforcement notice is discretionary and the decision by a local planning 
authority whether or not to issue a notice may not be challenged except on the ground that its issue was 
arbitrary or capricious: see Perry v Stanborough (Developments) Ltd (1977) 244 Estates Gazette 551 
(authority's action in refusing to enforce a condition relating to construction of access roads from a 
development site to other sites, leaving the matter as one for negotiation between adjoining owners, 
upheld), ‘I see no reason why the authority are not perfectly entitled in the exercise of the very wide 
discretion conferred upon them (and them alone) by the statute, to say simply that they do not propose 
to take enforcement action’: Perry v Stanborough (Developments) Ltd supra at 555 per Fox J. 

Estoppel does not normally operate to restrain enforcement of planning control (see Western Fish 
Products Ltd v Penwith District Council [1981] 2 All ER 204, CA; Bedfordia Plant Ltd v Secretary of State for 
the Environment and North Bedfordshire District Council [1981] JPL 122, DC; R v East Sussex County 
Council, ex p Reprotech (Pebsham) Ltd [2002] UKHL 8, [2002] 4 All ER 58, [2003] 1 WLR 348); and it is 
unhelpful to introduce private law concepts of estoppel into planning law (see R v East Sussex County 
Council, ex p Reprotech (Pebsham) Ltd supra; and ESTOPPEL vol 16(2) (Reissue) para 961). As to the related 
concept of legitimate expectation see ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 92. As to the 
limited circumstances in which the authority may be bound by an officer acting without specific 
delegated powers see Lever Finance Ltd v Westminster (City) London Borough Council [1971] 1 QB 222, 
[1970] 3 All ER 496, CA; Western Fish Products Ltd v Penwith District Council supra; Bedfordia Plant Ltd v 
Secretary of State for the Environment and North Bedfordshire District Council supra. Where enforcement 
proceedings have already been brought unsuccessfully, the doctrine of issue estoppel may, however, 
prevent the authority from issuing a fresh notice in respect of the same breach of control: Thrasyvoulou v 
Secretary of State for the Environment [1988] QB 809, [1988] 2 All ER 781, CA; affd [1990] 2 AC 273, 
[1990] 1 All ER 65, HL; and see R (on the application of Exmouth Marina Ltd) v First Secretary of State 
[2004] EWHC 3166 (Admin) at [10], [2004] All ER (D) 167 (Jun) per Judge Rich QC. As to issue 
estoppel see ESTOPPEL vol 16(2) (Reissue) para 980 et seg. 

Town and Country Planning Act 1990 s 172(3) (as substituted: see note 5 supra). Electronic 
communications may not be used for service of a copy of an enforcement notice by a local planning 
authority: see s 329(3B)(b) (as added); and para 54 note 4 ante. 

For the meaning of ‘owner’ see para 17 note 1 ante. A freeholder who lets at less than a rack rent is not 
an owner for these purposes: London Corpn v Cusack-Smith [1955] AC 337, [1955] 1 All ER 302, HL. See 
also Courtney-Southan v Crawley UDC [1967] 2 QB 930, [1967] 2 All ER 246, DC. 

A licensee may be an occupier of the land: Stevens v Bromley London Borough Council [1972] Ch 400, 
[1972] 1 All ER 712, CA (although certain caravan dwellers were licensees, they were held to be 
occupiers for these purposes and entitled to be served with copies of the enforcement notice). A licensee 
was stated to be so entitled if he could satisfy tests of (1) degree of control over the land; and (2) duration 
of such control: see Stevens v Bromley London Borough Council supra at 413 and at 721 per Edmund 
Davies LJ. 

For the meaning of ‘land’ see para 2 note 10 ante. As to enforcement notices in relation to Crown land 
see para 555 ante, para 572 post. 

Town and Country Planning Act 1990 s 172(2) (as substituted: see note 5 supra). Electronic 
communications may not be used for service of such a copy: see note 6 supra. 

For the meaning of ‘Schedule 1 development’ see para 489 ante. 

For the meaning of ‘Schedule 2 development’ see para 490 ante, 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(2). For the meaning of ‘screening opinion’ see para 492 note 10 ante. 

For the meaning of ‘EIA development’ see para 488 ante. 

Ie the statement required by ibid reg 4(6): see para 492 ante. As to service of notices etc see para 492 note 
8 ante. 

le under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 post. 

As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended): and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 

For the meaning of “environmental statement” see para 497 ante. As to appeal under ibid s 174 (as 
amended) without an environmental statement see the Town and Country Planning (Environmental 
Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293, reg 25(12); and para 619 post; 
as to the procedure where an environmental statement is submitted on such an appeal see reg 25(13); and 
para 620 post; as to further information and evidence respecting environmental statements see reg 25(14); 
and para 620 note 5 post; and as to publicity and information see reg 25(16)-(18); and para 620 post. 
Ibid reg 25(3). 

For the meaning of ‘the consultation bodies’ see para 498 note 9 ante. 
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Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
5119997293 e 2), 

Ibid reg 25(6). The following provisions apply: (1) such an application must be accompanied by (a) a copy 
of the regulation 25 notice; (b) a copy of the enforcement notice which accompanied it; and (c) such 
other information or representations as the applicant may wish to provide or make; (2) the applicant must 
send to the authority by which the regulation 25 notice was served, at such time as he applies to the 
Secretary of State or the Assembly, a copy of the application under reg 25(6) and of any information or 
representations provided or made in accordance with head (1)(c) supra; (3) if the Secretary of State or the 
Assembly considers that the information provided in accordance with head (1) supra is insufficient to 
enable him or it to make a direction, he or the Assembly must notify the applicant and the authority of 
the matters in respect of which he or the Assembly requires additional information; and the information 
so requested must be provided by the applicant within such reasonable period as may be specified in the 
notice; (4) the Secretary of State or the Assembly must send a copy of his or its direction to the applicant; 
(5) without prejudice to head (4) supra, where the Secretary of State or the Assembly directs that the 
matters which are alleged to constitute the breach of planning control do not comprise or include EIA 
development, he or the Assembly must send a copy of the direction to every person to whom a copy of 
the regulation 25 notice was sent: reg 25(6)(a)-(e) (as so modified). For the meaning of ‘screening 
direction” see para 492 note 20 ante. 

For the meaning of “relevant planning authority” see para 491 note 1 ante. 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(7). The provisions of reg 12(5), (6) (see para 500 ante) apply to information under 
reg 25(7) as they apply to any information falling within reg 12(4): reg 25(8). 

For the meaning of ‘the appropriate register’ see para 508 note 7 ante. 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(19)(a). 

For the meaning of ‘register’ see para 507 note 1 ante. 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(19). 


562. Enforcement by the Secretary of State or the Assembly. Ifit appears to 
the Secretary of State! or, in relation to Wales, to the National Assembly for Wales? to be 
expedient that an enforcement notice? should be issued in respect of any land*, he or the 
Assembly may issue such a notice”; but may not do so without consulting? the local 
planning authority”. 


An enforcement notice issued by the Secretary of State or the Assembly has the same 


effect as a notice issued by the local planning authority?. Electronic communications 
may not be used for the service of such an enforcement notice’, 


1 


+ 
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As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 182, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

For the meaning of “enforcement notice” see para 561 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 182(1). In relation to an enforcement notice issued by the 
Secretary of State or the Assembly, the Town and Country Planning Act 1990 s 178 (as amended) (see 
para 568 post) and s 181 (as amended) (see para 571 post) apply as if for any reference therein to the local 
planning authority there were substituted a reference to the Secretary of State or the Assembly: s 182(4). 
For these purposes, any reference to the local planning authority in England is to be construed as a 
reference to the county planning authority or the district planning authority, as the Secretary of State 
thinks appropriate: see s 1(5)(c) (as amended), Sch 1 para 20(2). Schedule 1 para 20(2) does not, however, 
apply in Greater London: Sch 1 para 21(1). As to Greater London see LONDON GOVERNMENT vol 29(2) 
(Reissue) para 29; as to local planning authorities generally see para 28 et seq ante; and as to county 
planning authorities and district planning authorities see para 28 ante. 

For the meaning of ‘consult’ see para 2 note 1 ante. 

Town and Country Planning Act 1990 s 182(2). 

Ibid s 182(3). The Town and Country Planning (Enforcement Notices and Appeals) (England) 
Regulations 2002, SI 2002/2682 (as amended), except regs 7, 8 (see para 606 post), apply with respect to 
enforcement notices issued by the Secretary of State under the Town and Country Planning Act 1990 
s 182 as they apply with respect to such notices issued by local planning authorities (1) as if for references 
to a local planning authority there were substituted references to the Secretary of State (Town and 
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Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, SI 2002/2682, 
reg 11(a)); and (2) subject to certain other specified amendments (see paras 564 notes 4, 14, 608 post). 
Similarly, the Town and Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, 
SI 2003/394, except regs 6, 7, apply to enforcement notices issued by the Assembly under the Town and 
Country Planning Act 1990 s 182 as they apply to such notices issued by local planning authorities (1) as 
if for references to a local planning authority there were substituted references to the Assembly (Town 
and Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, 
reg 10(a)); and (2) subject to certain other specified amendments (see paras 564 notes 4, 14, 608 post). 
9 See para 54 note 4 ante. 


563. Contents of enforcement notice; in general. An enforcement notice! must 


(1) the matters which appear to the local planning authority? to constitute the 
breach of planning control”; and 

(2) the relevant statutory provision* within which, in the opinion of the authority, 
the breach falls”. 

A notice complies with head (1) above if it enables any person on whom a copy of it 

is served to know what those matters are®. 

An enforcement notice must specify the steps which the authority requires to be 
taken”, or the activities which the authority requires to cease, in order to achieve, 
wholly or partly, any of the following purposes: 

(a) remedying the breach by making any development? comply with the terms, 
including conditions and limitations, of any planning permission” which has 
been granted in respect of the land’®, by discontinuing any use!! of the land or 
by restoring the land to its condition before the breach took place; or 

(b) remedying any injury to amenity!? which has been caused by the breach!”, 

An enforcement notice may, for example, require: 

(i) the alteration or removal of any buildings or works?*; 

(ii) the carrying out of any building! or other operations; 

(iii) any activity on the land not to be carried on except to the extent specified in 
the notice; or 

(iv) the contour of a deposit of refuse or waste materials on land to be modified by 
altering the gradient or gradients of its sides’®. 

An enforcement notice must specify the date on which it is to take effect and takes 

effect” on that date’®. 

An enforcement notice must specify the period at the end of which any steps are 
required to have been taken or any activities are required to have ceased and may specify 
different steps or activities’’. 

An enforcement notice must specify such additional matters as may be prescribed”; 
and regulations may require every copy of an enforcement notice served?! to be 
accompanied by an explanatory note giving prescribed information as to the right”? of 
appeal”. 


For the meaning of ‘enforcement notice’ see para 561 ante. 

As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘breach of planning control’ see para 551 ante. 

le within which of the Town and Country Planning Act 1990 s 171A(1)(a) or (b) (as added) (see para 551 

ante at heads (1)-(2) in the text) the breach falls. 

5 Ibid s 173(1) (s 173 substituted by the Planning and Compensation Act 1991 s 5(1)). As to the approach 
to be taken in interpreting enforcement notices see Warrington Borough Council v Garvey [1988] JPL 752; 
and for model forms of notices see ODPM (ex-DOE) Circular 10/97 Enforcing Planning 
Contro-—Legislative Provisions and Procedural Requirements Annex 2. See also East Riding County Council v 
Park Estate (Bridlington) Ltd [1957| AC 223, [1956] 2 All ER 669, HL (decided under previous 
legislation). 

6 Town and Country Planning Act 1990 s 173(2) (as substituted: see note 5 supra). 
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As to the power to require steps to be taken see Iddenden v Secretary of State for the Environment [1972] 
3 All ER 883, [1972] 1 WLR 1433, CA; Copeland Borough Council v Secretary of State for the Environment 
(1976) 31 P & CR 403. The steps required must be stated clearly and not in uncertain or subjective 
terms: see Trevors Warehouses Ltd v Secretary of State for the Environment (1972) 23 P & CR 215, DC, 
Metallic Protectives Ltd v Secretary of State for the Environment [1976] JPL 166, DC; Hounslow London Borough 
Council v Secretary of State for the Environment and Indian Gymkhana Club Ltd [1981] JPL 510, DC; South 
Oxfordshire District Council v Secretary of State for the Environment [1981] 1 All ER 954, [1981] 1 WLR 
1092; Lee v Bromley London Borough Council [1982] JPL 778; Warrington Borough Council v Garvey [1988] 
JAL 752 S é 

An enforcement notice may not, however, require a landowner to apply a positive use to the land 
affected by it: see Lipson v Secretary of State for the Environment (1976) 33 P & CR 95. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘planning permission’ for these purposes see para 551 note 2 ante. For guidance on 
taking enforcement action see PPG18—Enforcing Planning Control, and as to the status of such guidance 
see para 9 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

As to the meaning of ‘amenity’ see para 158 note 8 ante. 

Town and Country Planning Act 1990 s 173(3), (4) (as substituted: see note 5 supra). 

For the meaning of ‘buildings or works’ and of references to their removal see para 43 note 9 ante. 

For the meaning of ‘building operations’ see para 218 ante. 

Town and Country Planning Act 1990 s 173(5) (as substituted: see note 5 supra). 

Ie subject to ibid s 175(4) (as amended) (see para 603 post) and s 289(4A) (as added) (see para 648 post). 
Ibid s 173(8) (as substituted: see note 5 supra). 

Ibid s 173(9) (as substituted: see note 5 supra). Where different periods apply to different steps or 
activities, references in Pt VII (ss 171A-196C) (as amended) (see para 551 et seq ante, para 565 et seq 
post) to the period for compliance with an enforcement notice, in relation to any step or activity, are to 
the period at the end of which the step is required to have been taken or the activity is required to have 
ceased: s 173(9) (as so substituted). 

Failure to provide the relevant period is not a mere technicality and to state that compliance with an 
enforcement notice must occur immediately after it takes effect does not purport to specify a period of 
time; such a notice is a nullity: see R (on the application of Lynes) v West Berkshire District Council [2002] 
EWHC 1828 (Admin), [2002] All ER (D) 339 (Jul). See also Burgess v Jarvis and Sevenoaks RDC [1952] 
2 QB 41, [1952] 1 All ER 592, CA (decided under the Town and Country Planning Act 1947 s 23(3) 
(repealed)). 

For the meaning of ‘prescribed’ see para 16 note 5 ante. In exercise of the power so conferred the 
Secretary of State has made the Town and Country Planning (Enforcement Notices and Appeals) 
(England) Regulations 2002, SI 2002/2682, reg 4; and the National Assembly for Wales has made the 
Town and Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, 
SI 2003/394, reg 3: see para 564 post. As to the making of regulations generally see para 3 ante. As to the 
Secretary of State see para 19 ante; as to the transfer of functions under the Town and Country Planning 
Act 1990 s 173 (as substituted), so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 

le under the Town and Country Planning Act 1990 s 172 (as substituted): see para 561 ante. 

le the right of appeal under ibid s 174 (as amended): see para 603 post. 

Ibid s 173(10) (as substituted: see note 5 supra). As to the regulations so made see note 20 supra. 

In relation to special enforcement notices, s 173(10) (as so substituted) has effect as if the references 
therein to an enforcement notice were references to a special enforcement notice, and with the 
substitution for the words ‘section 172’ of the words ‘section 295(1)’ and for the words ‘section 174’ of 
the words “section 295(3): Town and Country Planning (Special Enforcement Notices) 
Regulations 1992, SI 1992/1562, reg 2, Schedule. As to special enforcement notices see para 572 post. 


564. Additional matters to be specified in enforcement notice; copy 
notices. An enforcement notice’ must specify: 


(1) the reasons why the local planning authority? considers it expedient to issue the 
notice; 

(2) all policies and proposals in the development plan? which are relevant to the 
decision to issue an enforcement notice; and 

(3) the precise boundaries of the land to which the notice relates, whether by 
reference to a plan or otherwise’. 
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Every copy of an enforcement notice served? by a local planning authority must be 
accompanied by an explanatory note which must include the following: 


(a) a copy of the statutory provisions® relating to enforcement notices or a summary 
of those provisions including the following information: 

(i) that there is a right of appeal to the Secretary of State” or, in relation to 
Wales, to the National Assembly for Wales* against the enforcement notice; 

(i) that an appeal must be made by giving written notice of the appeal to the 
Secretary of State or the Assembly before the date specified in the 
enforcement notice as the date on which it is to take effect or by sending 
such notice to him or to the Assembly in a properly addressed, prepaid 
letter posted to him at such time that, in the ordinary course of post, it 
would be delivered to him or to the Assembly before that date or (where 
electronic communications? are used to send such notice) by sending the 
notice to him or to the Assembly at such time that, in the ordinary course 
of transmission, it would be delivered to him or to it before that date; 

(iii) the grounds on which an appeal may be brought’®; 

(iv) the fee payable!! for the deemed application for planning permission"? for 
the development"? alleged to be in breach of planning control in the 
enforcement notice; 

(b) notification that an appellant must submit to the Secretary of State or to the 
Assembly, either when giving notice of appeal or within 14 days from the date 
on which the Secretary of State or the Assembly sends him a notice so requiring 
him, a statement in writing specifying the grounds on which he is appealing 
against the enforcement notice and stating briefly the facts on which he 
proposes to rely in support of each of those grounds; 

(c) a list of the names and addresses of the persons on whom a copy of the 
enforcement notice has been served'*. 


1 Iean enforcement notice served under the Town and Country Planning Act 1990 s 172 (as substituted): 
see para 561 ante. For these purposes, “enforcement notice” means a notice issued under s 172 (as 
substituted): Town and Country Planning (Enforcement Notices and Appeals) (England) 

Regulations 2002, SI 2002/2682, reg 3; Town and Country Planning (Enforcement Notices and Appeals) 

(Wales) Regulations 2003, SI 2003/394, reg 2. E 

For these purposes, local planning authority” means the body which issues the relevant enforcement 

notice: Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 

SI 2002/2682, reg 3; Town and Country Planning (Enforcement Notices and Appeals) (Wales) 

Regulations 2003, SI 2003/394, reg 2. As to local planning authorities see para 28 et seg ante. 

3 For the meaning of ‘development plan” see para 91 ante. 

4 Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 

SI 2002/2682, reg 4; Town and Country Planning (Enforcement Notices and Appeals) (Wales) 

Regulations 2003, SI 2003/394, reg 3. These provisions apply with respect to enforcement notices issued 

by the Secretary of State or the Assembly under the Town and Country Planning Act 1990 s 182 (see 

para 562 ante) as they apply with respect to such notices issued by local planning authorities as if for 

‘section 172’ there were substituted “section 182’: Town and Country Planning (Enforcement Notices 

and Appeals) (England) Regulations 2002, SI 2002/2682, reg 11(b); Town and Country Planning 

(Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, reg 10(b). 

le under the Town and Country Planning Act 1990 s 172(2) (as substituted): see para 561 ante. 

le ibid ss 171A, 171B, 172-177 (as added and amended): see para 551 et seq ante, para 603 et seg post. 

As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 

Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 

Sch 1 (as amended); and as to the Assembly see para 20 ante. 

9 For these purposes, “electronic communication” has the meaning given in the Electronic 
Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) (Reissue) para 885 note 15; 
TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 616): Town and Country 
Planning (Enforcement Notices and Appeals) (England) Regulations 2002, SI 2002/2682, reg 3 
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(definition added by SI 2003/956); Town and Country Planning (Enforcement Notices and Appeals) 
(Wales) Regulations 2003, SI 2003/394, reg 2 (definition added by SI 2004/3157). 

10 Ie under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 post. 

11 Te the Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, reg 10 (as amended): see para 461 ante. 

12 For the meaning of ‘planning permission’ for the purposes of enforcement see para Salfate 2 antes 

13 For the meaning of ‘development’ see para 217 ante. 

14 Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 5 (amended by SI 2003/956); Town and Country Planning (Enforcement Notices and 
Appeals) (Wales) Regulations 2003, SI 2003/394, reg 4 (amended by SI 2004/3157). These provisions 
apply with respect to enforcement notices issued by the Secretary of State or the Assembly under the 
Town and Country Planning Act 1990 s 182 (see para 562 ante) as they apply with respect to such notices 
issued by local planning authorities as if for ‘section 172(2)’ there were substituted ‘section 182(1)’ and 
after “sections 171A, 171B, 172 to 177’ there were inserted “and section 182’: Town and Country 
Planning (Enforcement Notices and Appeals) (England) Regulations 2002, SI 2002/2682, reg 11(c); 
Town and Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, 
SI 2003/394, reg 10(c). 


565. Replacement buildings. Where an enforcement notice’ is issued in respect 
of a breach of planning control? consisting of the demolition of a building”, the notice 
may require the construction of a building (a ‘replacement building’) which is as similar 
as possible to the demolished building”. 

However, a replacement building; 

(1) must comply with any requirement imposed by any enactment? applicable to 
the construction of buildings; 

(2) may differ from the demolished building in any respect which, if the demolished 
building had been altered in that respect, would not have constituted a breach of 
planning control; 

(3) must comply with any regulations made? for these purposes”. 

Where an enforcement notice requires the construction of a replacement building 
and all the requirements of the notice with respect to that construction have been 
complied with, 
planning permission is treated as having been granted? in respect of development!" 
consisting of that construction!?, 


For the meaning of ‘enforcement notice’ see para 561 ante. 

For the meaning of ‘breach of planning control’ see para 551 ante. 

For the meaning of ‘building’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 173(6) (s 173 substituted by the Planning and Compensation 
Ae SON s SOD). 

For the meaning of ‘enactment’ see para 2 note 11 ante. 

le made for the purposes of the Town and Country Planning Act 1990 s 173(7) (as substituted: see note 
4 supra), including regulations modifying the Town and Country Planning Act 1990 s 173(7)(a), (b) (as so 
substituted). 


7 Ibid s 173(7) (as substituted: see note 4 supra). At the date at which this title states the law, no such 
regulations had been made. 
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8 For the meaning of ‘planning permission’ for these purposes see para 551 note 2 ante. 

9 Ie by virtue of the Town and Country Planning Act 1990 s 73A (as added): see para 525 ante. 

10 For the meaning of ‘development’ see para 217 ante. 

11 Town and Country Planning Act 1990 s 173(12) (as substituted: see note 4 supra). As to the prohibition 


on granting planning permission without consideration of the environmental information where an 
environmental impact assessment may be required see para 491 ante. 


366. Variation and withdrawal of enforcement notice. The local planning 
authority’ may: 


(1) withdraw an enforcement notice? issued by it; or 
(2) waive or relax any requirement of such a notice and, in particular, may extend 
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any period specified? at the end of which any steps are required to be taken or 
any activities are required to have ceased*; 


and the power so conferred may be exercised whether or not the notice has taken 
eect 


The local planning authority must, immediately after exercising the powers so 
conferred, give notice of the exercise to every person who has been served with a copy 
of the enforcement notice or who would, if the notice were reissued, be served with a 
copy of it®. 

The withdrawal of an enforcement notice does not, however, affect the power of the 
local planning authority to issue a further enforcement notice’. 


1 As to local planning authorities see para 28 et seq ante. 
For the meaning of “enforcement notice’ see para 561 ante. 

3 Ie any period specified in accordance with the Town and Country Planning Act 1990 s 173(9) (as 
substituted): see para 563 ante. Extension of a compliance period may be particularly appropriate in the 
case of a small business or a self-employed person: see PPG18— Enforcing Planning Control para 16. 

4 Town and Country Planning Act 1990 s 173A(1) (s 173A added by the Planning and Compensation 
Act 1991 s 5(1)). 

In relation to special enforcement notices, the Town and Country Planning Act 1990 s 173A (as so 
added) has effect as if the references therein to an enforcement notice were references to a special 
enforcement notice, and with the substitution in s 173A(1)(b) (as so added) for the words ‘section 173(9) 
of the words ‘section 294(6) and (7)’: Town and Country Planning (Special Enforcement Notices) 
Regulations 1992, SI 1992/1562, reg 2, Schedule. As to special enforcement notices see para 572 post. 

5 Town and Country Planning Act 1990 s 173A(2) (as added: see note 4 supra). Before agreeing to 
withdrawal of an enforcement notice on a local council’s behalf, the solicitor representing that council 
must have ostensible authority to do so: South Buckinghamshire District Council v Flanagan [2002] EWCA 
Civ 690, [2002] 1 WLR 2601. 

6 Town and Country Planning Act 1990 s 173A(3) (as added: see note 4 supra). Such notice may not be 
given using electronic communications: see para 54 note 4 ante. As to service of notices generally see 
para 54 ante. E 

7 Ibid s 173A(4) (as added: see note 4 supra). As to the exercise of powers under s 173A (as so added) in 
relation to Crown land see para 555 ante. 


567. Deemed grant of planning permission for development already carried 
out. Where an enforcement notice! in respect of any breach of planning control? 
could have required any buildings or works” to be removed or any activity to cease, but 
does not do so, and all the requirements of the notice have been complied with, then, so 
far as the notice did not so require, planning permission” is treated as having been 
granted” in respect of development® consisting of the construction of the buildings or 
works or, as the case may be, the carrying out of the activities’. 


For the meaning of ‘enforcement notice’ see para 561 ante. 

For the meaning of ‘breach of planning control’ see para 551 ante. 

For the meaning of ‘buildings or works’ and of references to their removal see para 43 note 9 ante. 

For the meaning of ‘planning permission’ for these purposes see para 551 note 2 ante. 

le under the Town and Country Planning Act 1990 s 73A (as added): see para 525 ante. 

For the meaning of ‘development’ see para 217 ante. 

Town and Country Planning Act 1990 s 173(11) (substituted by the Planning and Compensation 
Act 1991 s 5(1)). As to the prohibition on granting planning permission without consideration of the 
environmental information where an environmental impact assessment may be required see para 491 
ante. As to the service of two enforcement notices in respect of one planning unit see Millen v Secretary of 
State for the Environment and Maidstone Borough Council (1995) 73 P € CR 48. The Town and Country 
Planning Act 1990 s 173(11) (as so substituted) does not apply where an enforcement notice has been 
issued but no remedial steps have been specified: ‘Tandridge District Council v Verrechia [2000] QB 318, 
[1999] 3 All ER 247, CA. Nor does it oblige a local planning authority to scour a planning unit for 
potential breaches of planning control, whether or not it has sufficient evidence to prove those breaches, 
for fear that planning permission for any such breaches may otherwise be deemed to be granted; the 
focus has to be on the particular breach of planning control identified in the enforcement notice and 
nothing else: see Maldon District Council v Hammond [2004] EWCA Civ 1073, [2004] All ER (D) 611 
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(Jul). See also Fidler v First Secretary of State [2004] EWCA Civ 1295, 148 Sol Jo LB 1214, [2004] All ER 
(D) 141 (Oct); Scott v Secretary of State for the Environment (16 October 2000, unreported), CA. 


568. Execution and cost of works required by enforcement notice. Where 
any steps required by an enforcement notice! to be taken are not taken within the 
period for compliance with the notice?, the local planning authority? may: 

(1) enter the land? and take the steps; and 

(2) recover from the person who is then. the owner? of the land any expenses 

reasonably incurred® by the authority in doing so”. 

Any person who wilfully obstructs a person acting in the exercise of the powers so 
conferred is guilty of an offence and liable on summary conviction to a fine not 
exceeding level 3 on the standard scale”. 

Where a copy of an enforcement notice has been served in respect of any breach of 
planning control”: 

(a) any expenses incurred by the owner or occupier of any land for the purpose of 

complying with the notice; and 

(b) any sums paid!’ by the owner of any land in respect of expenses incurred by the 

local planning authority in taking steps required by such a notice to be taken, 
are deemed to be incurred or paid for the use and at the request of the person 
by whom the breach of planning control was committed"!. 


For the meaning of ‘enforcement notice’ see para 561 ante. 

As to the period for compliance see para 563 note 19 ante. 

3 For the purposes of the Town and Country Planning Act 1990 s 178(1) (as substituted: see note 7 infra), 
any reference to the local planning authority is to be construed as a reference to the authority which 
issued the notice in question or, in the case of a notice issued by the Secretary of State or by the National 
Assembly for Wales, the authority named in the notice: see s 1(5)(c) (as amended), 1(6) (as added), Sch 1 
para 12, Sch 1A para 4 (s 1(6), Sch 1A added by the Local Government (Wales) Act 1994 s 18, Sch 4). In 
relation to Wales, the Town and Country Planning Act 1990 Sch 1A para 4 (as so added) applies only in 
relation to any area for which, by virtue of any provision made under s 6, s 7 or s 8 (see paras 34-36 
ante), there is more than one local planning authority: Sch 1A para 3 (as so added). In relation to 
England, Sch 1 para 12 does not apply in Greater London: Sch 1 para 21(1). As to Greater London see 
LONDON GOVERNMENT vol 29(2) (Reissue) para 29; and as to local planning authorities generally see 
para 28 et seq ante. 

4 For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘owner’ see para 17 note 1 ante. 

6 The expenses so recoverable by a local planning authority are, until recovered, a charge that is binding on 
successive owners of the land to which the enforcement notice relates and the charge takes effect as from 
the date of the completion by the local planning authority of the steps required to be taken by the 
enforcement notice: Town and Country Planning General Regulations 1992, SI 1992/1492, reg 14(2). 

7 Town and Country Planning Act 1990 s 178(1) (s 178(1), (6) substituted by the Planning and 

Compensation Act 1991 s 7(1)). The rights so conferred on a local planning authority are dependent on 

the existence of a valid enforcement notice: R v Greenwich London Borough Council, ex p Patel (1985) 

51 P & CR 282, CA. As to whether enforcement action under the Town and Country Planning 

Act 1990 s 178 (as amended) to remove gypsy families” caravans and mobile homes engages the claimants’ 

Convention rights under the Human Rights Act 1998 see para 7 the text and notes 24—26 ante. 
Regulations made under the Town and Country Planning Act 1990 may provide that (1) the Public 

Health Act 1936 s 276 (power of local authorities to sell materials removed in executing works under that 

Act subject to accounting for the proceeds of sale); (2) s 289 (power to require the occupier of any 

premises to permit works to be executed by the owner of the premises); and (3) s 294 (limit of liability 

of persons holding premises as agents or trustees in respect of the expenses recoverable under that Act) 
shall apply, subject to such adaptations and modifications as may be specified in the regulations, in 
relation to any steps required to be taken by an enforcement notice: Town and Country Planning 

Act 1990 s 178(3). Regulations so made applying the Public Health Act 1936 s 289 may include 

adaptations and modifications for the purpose of giving the owner of land to which an enforcement 

notice relates the right, as against all other persons interested in the land, to comply with the 
requirements of the enforcement notice: Town and Country Planning Act 1990 s 178(4). In exercise of 
the power so conferred the Secretary of State made the Town and Country Planning General 

Regulations 1992, SI 1992/1492, reg 14(1). The provisions of the Public Health Act 1936 ss 276, 289 
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and 294 (see PROTECTION OF ENVIRONMENT AND PUBLIC HEALTH vol 38 (Reissue) paras 102, 
107-108) apply in relation to steps required to be taken by an enforcement notice, to requirements of a 
notice under the Town and Country Planning Act 1990 s 207(1) (enforcement of duties as to replacement 
of trees: see para 874 post) and to steps required to be taken by a notice under s 215 (proper maintenance 
of land: see para 887 post) as if: (a) references to a local authority were references to a local planning 
authority; (b) references (in whatever form) to the execution of works under the 1936 Act were 
references (1) in the case of an enforcement notice or a notice under the Town and Country Planning 
Act 1990 s 215, to the taking of steps required to be taken by the notice; and (ii) in the case of a notice 
under s 207(1), to the planting of trees of specified sizes and species; (c) references in the Public Health 
Act 1936 s 289 to the occupier were references to a person having an interest in the premises other than 
the owner; and (d) the reference in s 294 to “expenses under this Act’ were a reference to expenses 
incurred in the taking of steps or the planting of trees, as the case may be: Town and Country Planning 
General Regulations 1992, SI 1992/1492, reg 14(1). For an example of a case where materials were 
removed and sold under these powers see Goodacre v Wealden District Council [2003] EWHC 3432 (QB), 
[2003] All ER (D) 320 (Dec). 

Regulations under the Town and Country Planning Act 1990 s 178(3) may also provide for the 
charging on the land of any expenses recoverable by a local planning authority under s 178(1) (as so 
substituted): s 178(5). As to the exercise of this power see note 6 supra. 

8 Ibid s 178(6) (as substituted: see note 7 supra). For the meaning of ‘the standard scale’ see para 53 note 10 
ante; and as to offences by corporations see para 55 ante. 

9 For the meaning of ‘breach of planning control’ see para 551 ante. 

10 Te under the Town and Country Planning Act 1990 s 178(1) (as substituted: see note 7 supra). 

11 Ibid s 178(2) (amended by the Planning and Compensation Act 1991 ss 32, 84(6), Sch 7 paras 8, 25, 
sea 19 1% 1) 


569. Offence where enforcement notice not complied with. Where, at any 
time after the end of the period for compliance with an enforcement notice’. any step 
required by the notice to be taken has not been taken or any activity required by the 
notice to case is being carried on, the person who is then the owner? of the land? is in 
breach of the notice”. 

Where the owner of the land is in breach ofan enforcement notice, he is guilty ofan 
offence and liable on conviction on indictment to a fine or on summary conviction to a 
fine not exceeding £20,000°; but in proceedings against any person for such an offence 
it is a defence for him to show that he did everything he could be expected to do to 
secure compliance with the notice?. 

A person who has control of, or an interest in, the land to which an enforcement 
notice relates, other than the owner, must not carry on any activity which is required by 
the notice to cease or cause or permit such an activity to be carried on”; and a person 
who, at any time after the end of the period for compliance with the notice, contravenes 
these provisions is guilty of an offence and liable on conviction on indictment to a fine 
or on summary conviction to a fine not exceeding £20,000%. 

An offence under the above provisions’ may be charged by reference to any day or 
longer period of time and a person may be convicted of a second or subsequent offence 
by reference to any period of time following the preceding conviction for such an 
offence!º; and, where: 

(1) a person charged with such an offence has not been served with a copy of the 

enforcement notice; and 

(2) the notice is not contained in the appropriate register”, 
it is a defence for him to show that he was not aware of the existence of the notice’. 

In determining the amount of any fine to be imposed on a person convicted of an 
offence under the above provisions’, the court must, in particular, have regard to any 
financial benefit which has accrued or appears likely to accrue to him in consequence of 
the offence’. 

1 For the meaning of ‘enforcement notice’ see para 561 ante; and as to the period for compliance see 


para 563 note 19 ante. For the purposes of the Town and Country Planning Act 1990 s 179 (Es 
substituted) (see the text and notes 2—14 infra), an ‘enforcement notice’ means a notice issued by a 
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planning authority which on its face complies with the requirements of the 1990 Act and which has not 
actually been quashed on appeal or by judicial review: see R v Wicks [1998] AC 92, [1997] 2 All ER 
801, HL. 

For the meaning of ‘owner’ see para 17 note 1 ante. As to proof of ownership see R v Ruttle, ex p Marshall 
(1988) 57 P & CR 299, DC; Walton v Sedgefield Borough Council [1999] JPL 541. 

For the meaning of land' see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 179(1) (s 179 substituted by the Planning and Compensation 
Act 1991 s 8). A defendant who is prosecuted for an offence contrary to the Town and Country Planning 
Act 1990 s 179(1) (as substituted) is not entitled as a matter pf right to put forward in such proceedings 
the defence that the enforcement notice relied upon by the prosecution is invalid on the grounds that the 
decision to issue it was ultra vires: see R v Wicks [1998] AC 92, [1997] 2 All ER 801, HL. An 
enforcement notice does not prohibit any activity for which there has been a grant of planning 
permission: Duguid v Secretary of State for the Environment, Transport and the Regions (2000) 82 P & CR 
52, CA. As to the power of the Secretary of State or, in relation to Wales, of the National Assembly for 
Wales, and of a local authority to require information as to interests in land see para 53 ante. 

In relation to special enforcement notices, the Town and Country Planning Act 1990 s 179 (as so 
substituted) has effect as if the references therein to an enforcement notice were references to a special 
enforcement notice, and with the substitution in s 179(1), (2) (as so substituted) for the word ‘owner’ in 
each place that it occurs the word ‘occupier’: Town and Country Planning (Special Enforcement Notices) 
Regulations 1992, SI 1992/1562, reg 2, Schedule. As to special enforcement notices see para 572 post. 
Town and Country Planning Act 1990 s 179(2), (8) (as substituted: see note 4 supra). As to offences by 
corporations see para 55 ante. When a prosecution is brought for an offence under s 179 (as so 
substituted) for failure to comply with an enforcement notice, it is essential for the information to allege 
the date by which the enforcement notice had to be complied with: Maltedge Ltd v Workingham District 
Council, Frost v Wokingham District Council (1992) Times, 21 May, DC. It was held in R v Collet, R v 
Furminger, R v Nazari, R v Pope, R v Bandar [1994] 2 All ER 372, CA, that the offence is an absolute 
offence which does not require the prosecution to prove that the defendant had actual knowledge of the 
enforcement notice; however, this case was decided with specific reference to the wording of the Town 
and Country Planning Act 1990 s 179 as originally enacted. It is inappropriate to impose a compensation 
order for the offence unless it is a simple, straightforward case, in which the amount of compensation can 
be readily and easily ascertained: R v Briscoe (1994) 15 Cr App Rep (S) 699, CA. Where the defendant 
challenges the validity of an enforcement notice, the prosecution must prove that the notice has been 
made in compliance with the statutory requirements and has not been quashed on appeal or by judicial 
review: Palacegate Properties Ltd v Camden London Borough Council (2000) 82 P £ CR 199, DC. 

As to the application of the Town and Country Planning Act 1990 s 179(2) (as so substituted) to 
special enforcement notices see note 4 supra. 

Ibid s 179(3) (as substituted: see note 4 supra). The fact that a defendant has done nothing can amount to 
a defence under s 179(3) (as so substituted) if there was not anything that he could reasonably have been 
expected to do: R v Wood [2001] EWCA Crim 1395, [2002] 1 PLR 1. As to whether the criminal 
conviction of gypsy who had breached an enforcement notice and failed to remove his caravan amounted 
to a breach of his Convention rights under the Human Rights Act 1998 see R v Clarke [2002] EWCA 
Crim 753, [2002] All ER (D) 36 (Mar) (the Town and Country Planning Act 1990 s 179(3) (as 
substituted) should be read not in isolation but in the context of the statutory regime as a whole and the 
applicant’s Convention rights would have been considered at an earlier stage when considering whether 
to issue the enforcement notice, or on an earlier challenge to its validity); and see further para 7 the text 
and notes 24-26 ante. - 

Town and Country Planning Act 1990 s 179(4) (as substituted: see note 4 supra). In relation to special 
enforcement notices s 179(4) (as so substituted) is to be omitted: Town and Country Planning (Special 
Enforcement Notices) Regulations 1992, SI 1992/1562, Schedule. 

Town and Country Planning Act 1990 s 179(5), (8) (as substituted: see note 4 supra). In relation to 
special enforcement notices s 179(5) (as so substituted) is to be omitted: Town and Country Planning 
(Special Enforcement Notices) Regulations 1992, SI 1992/1562, Schedule. 

le an offence under the Town and Country Planning Act 1990 s 179(2) or (5) (as substituted: see note 4 
supra). 

Ibid s 179(6) (as substituted: see note 4 supra). In relation to special enforcement notices the words ‘or 
(5) in s 179(6) (as so substituted) are to be omitted: Town and Country Planning (Special Enforcement 
Notices) Regulations 1992, SI 1992/1562, Schedule. 

le the appropriate register kept under the Town and Country Planning Act 1990 s 188 (as amended): see 
para 553 ante. 

Ibid s 179(7) (as substituted: see note 4 supra). 

See note 9 supra. 

Town and Country Planning Act 1990 s 179(9) (as substituted: see note 4 supra). The court's obligation 
under s 179(9) (as so substituted) runs concurrently with its obligation under the statutory provisions 
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with regard to sentencing generally (ie, now, the Criminal Justice Act 2003 s 164 (as amended)) to have 
regard to the seriousness of the offence and the financial circumstances of the offender: R v Browning 
[1996] 1 PLR 61, CA. As to sentencing principles and the defendants ability to pay see also R v 
Turner- Thomas [2003] EWCA Crim 1841, [2003] All ER (D) 13 Gun). 


570. Effect of planning permission on enforcement notice. Where, after the 
service of a copy of an enforcement notice!, planning permission? is granted for any 
development? carried out before the grant of that permission, the notice ceases to have 
effect so far as inconsistent with that permission”. 

The fact that an enforcement notice has wholly or partly ceased to have effect by 
virtue of these provisions does not affect the liabihty of any person for an offence in 
respect of a previous failure to comply, or secure compliance, with the notice”. 


For the meaning of “enforcement notice’ see para 561 ante. 
For the meaning of ‘planning permission’ for these purposes see para 551 note 2 ante. 
For the meaning of ‘development’ see para 217 ante. 


Bone 


“Ceases to have effect’ means what it says and does not mean that, if temporary planning permission is 
granted, the enforcement notice has no effect only for as long as that temporary planning permission is in 
being: Cresswell v Pearson (1997) 75 P & CR 404, DC. 


5 Town and Country Planning Act 1990 s 180(1) (s 180 substituted by the Planning and Compensation 
Act 199 Ns) 2 Schl 7 paras 8; 26). 

In relation to special enforcement notices, the Town and Country Planning Act 1990 s 180(1) (as so 
substituted) has effect as if the references therein to an enforcement notice were references to a special 
enforcement notice and with the omission of the words ‘or (b) a breach of condition notice’: Town and 
Country Planning (Special Enforcement Notices) Regulations 1992, SI 1992/1562, reg 2, Schedule. As 
to special enforcement notices see para 572 post. 

6 ‘Town and Country Planning Act 1990 s 180(3) (as substituted: see note 4 supra). 

In relation to special enforcement notices s 180(3) (as so substituted) has effect as if the references 
therein to an enforcement notice were references to a special enforcement notice and with the omission 
of the words ‘or breach of condition notice’; Town and Country Planning (Special Enforcement Notices) 
Regulations 1992, SI 1992/1562, Schedule. 


571. Enforcement notice to have effect against subsequent development. 
Compliance with an enforcement notice!, whether in respect of. 

(1) the completion, removal or alteration of any buildings or works”; 

(2) the discontinuance of any use? of land*; or 

(3) any other requirements contained in the notice, 

does not discharge the notice”. 

Where, at any time after an enforcement notice takes effect: 

(a) any development is carried out on land by way of reinstating or restoring 
buildings or works which have been removed or altered in compliance with the 
notice; and 

(b) the local planning authority® proposes’ to take any steps required by the 
enforcement notice for the removal or alteration of the buildings or works in 
consequence of the reinstatement or restoration, the local planning authority 
must, not less than 28 days before taking any such steps, serve on the owner® 
and occupier of the land a notice of the authority’s intention to do so”. 

Where without planning permission'? a person carries out any development on land 

by way of reinstating or restoring buildings or works which have been removed or 
altered in compliance with an enforcement notice: 

(i) he is guilty of an offence and liable on summary conviction to a fine not 
exceeding level 5 on the standard scale; and 

(ii) no person is liable!! for failure to take any steps required to be taken by an 
enforcement notice by way of removal or alteration of what has been so 
reinstated or restored'?. 
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For the meaning of ‘enforcement notice’ see para 561 ante. 

For the meaning of “buildings or works” and of references to their removal see para 43 note 9 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of land” see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 181(1) (s 181(1), (3)-(5) amended by the Planning and 

Compensation Act 1991 s 32, Sch 7 paras 8, 27). Without prejudice to the Town and Country Planning 

Act 1990 s 181(1) (as so amended): (1) any provision of an enforcement notice requiring a use of land to 

be discontinued operates as a requirement that it shall be discontinued permanently, to the extent that 1t 

is in contravention of Pt III (ss 55-106B) (as amended) (seg para 217 et seq ante); and accordingly the 
resumption of that use at any time after it has been discontinued in compliance with the enforcement 
notice is to that extent in contravention of the enforcement notice (s 181(2)); (2) if any development is 
carried out on land by way of reinstating or restoring buildings or works which have been removed or 
altered in compliance with an enforcement notice, the notice is deemed, notwithstanding that 1ts terms 
are not apt for the purpose, to apply in relation to the buildings or works as reinstated or restored as it 

applied in relation to the buildings or works before they were removed or altered; and, subject to s 181(4) 

(as so amended), the provisions of s 178(1), (2) (as amended) (see para 568 ante) apply accordingly 

(s 181(3) (as so amended)). For the meaning of ‘development’ see para 217 ante. 

In relation to special enforcement notices the Town and Country Planning Act 1990 s 181 (as 
amended) has effect as if the references therein to an enforcement notice were references to a special 
enforcement notice, and subject to the following modifications: (a) in s 181(2) the words ‘to the extent 
that it is contravention of Part III” are to be omitted; and (b) in s 181(3) (as so amended) all the words 
after “were removed or altered’ are to be omitted: Town and Country Planning (Special Enforcement 
Notices) Regulations 1992, SI 1992/1562, reg 2, Schedule. As to special enforcement notices see 
para 572 post. 

6 For the purposes of the Town and Country Planning Act 1990 s 181(4)(b) (as amended: see note 5 supra), 
any reference to the local planning authority is to be construed as a reference to the authority which 
issued the notice in question or, in the case of a notice issued by the Secretary of State in England or by 
the National Assembly for Wales, the authority named in the notice: see s 1(5)(c) (as amended), 1(6) (as 
added), Sch 1 para 12, Sch 1A para 4 (s 1(6), Sch 1A added by the Local Government (Wales) Act 1994 
s 18, Sch 4). In relation to Wales, the Town and Country Planning Act 1990 Sch 1A para 4 (as so added) 
applies only in relation to any area for which, by virtue of any provision made under s 6, s 7 or s 8 (see 
paras 34-36 ante), there is more than one local planning authority: Sch 1A para 3 (as so added). In 
relation to England, Sch 1 para 12 does not apply in Greater London: Sch 1 para 21(1). As to Greater 
London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29; and as to local planning authorities 
generally see para 28 et seq ante. 

7 Te under ibid s 178(1) (as substituted): see para 568 ante. 

For the meaning of ‘owner’ see para 17 note 1 ante. 

9 Town and Country Planning Act 1990 s 181(4) (as amended: see note 5 supra). Electronic 
conununications may not be used for the service of a notice under s 181(4) (as so amended): see para 54 
note 4 ante. As to the service of notices see generally para 54 ante. 

In relation to special enforcement notices, the Town and Country Planning Act 1990 s 181(4) (as so 
amended) is to be omitted: Town and Country Planning (Special Enforcement Notices) 
Regulations 1992, SI 1992/1562, Schedule. 

10 For the meaning of ‘planning permission’ for these purposes see para 551 note 2 ante. 

11 Te under the Town and Country Planning Act 1990 s 179(2) (as substituted): see para 569 ante. 

12 Ibid s 181(5) (as amended: see note 5 supra). For the meaning of ‘the standard scale’ see para 53 note 10 

ante; and as to offences by corporations see para 55 ante, 
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(ii) Crown Land 


572. Special enforcement notices; in general. At the date at which this title 
states the law, except with the consent of the appropriate authority!, no enforcement 
notice? may be issued or served? in relation to land* which for the time being is Crown 
land”. 

No enforcement notice may be issued” in respect of development” carried out by or 
on behalf of the Crown after 1 July 1948 on land which was Crown land at the time 
when the development was carried out”. 

The following provisions apply to development of Crown land carried out otherwise 
than by or behalf of the Crown at a time when no person is entitled to occupy it by 
virtue of a private interest”. Where: 
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(1) it appears to a local planning authority’? that such development has taken place 

in its area; and 

(2) the authority considers it expedient to do so having regard to the provisions of 

the development plan** and to any other material considerations, 
the authority may issue a notice (a ‘special enforcement notice’)'*. No special 
enforcement notice may, however, be issued except with the consent of the appropriate 
authority". 

A special enforcement notce must specify: 

(a) the matters alleged to constitute such development; and 

(b) the steps which the authority issuing the notice requires to be taken for 

restoring the land to its condition before the development took place or for 
discontinuing any use'* of the land which has been instituted by the 
development!?”. 

A special enforcement notice must also specify: 

(i) the date on which it is to take effect (‘the specified date’); and 

(ii) the period within which any such steps as are mentioned in head (b) above are 

co tikon", 

A special enforcement notice may specify different periods for the taking of different 
Sieps 

Not later than 28 days after the date of the issue of a special enforcement notice and 
not later than 28 days before the specified date, the local planning authority which 
issued the notice must serve a copy of it: 

(A) on the person who carried out the development alleged in the notice; 

(B) on any person who is occupying the land when the notice is issued; and 

(C) on the appropriate authority'®; 
but the local planning authority need not serve a.copy of the notice on the person 
mentioned in head (A) above if the authority is unable, after reasonable inquiry, to 
identify or trace him!”. 

The above provisions are, however, prospectively repealed by the Planning and 
Compulsory Purchase Act 2004, subject to transitional arrangements?!. The Town and 
Country Planning Act 1990 will, in general, bind the Crown” but this is subject to any 
express provision”? made”* including the enforcement provisions previously discussed”, 


1 For the meaning of ‘the appropriate authority” for these purposes see para 11 note 20 ante. 

2 For the meaning of ‘enforcement notice’ see para 561 ante. 

3 Te under the Town and Country Planning Act 1990 s 172 (as substituted) (see para 561 ante) or under 
s 173A (as added) as applied by any order or regulations made under Pt VIII (ss 197-225) (as amended) 
(see para 769 et seq post). 

4 For the meaning of land” see para 2 note 10 ante. 

5 Town and Country Planning Act 1990 s 296(2)(a). For the meaning of ‘Crown land” for these purposes 

see para 11 note 1 ante. 

The discretion of the appropriate authority so to grant consent to the issue of an enforcement notice 
cannot be fettered by contract: see Molton Builders Ltd v City of Westminster London Borough Council (1975) 
30 P Be CAR, EZ, OA 
le under the Town and Country Planning Act 1990 s 172 (as substituted). 

For the meaning of ‘development’ see para 217 ante. 

8 Town and Country Planning Act 1990 s 294(1). Section 294(1) does not confer immunity from 
enforcement proceedings upon private persons in respect of development carried out by, and on behalf 
of, the Crown on land not owned by the Crown: Mid-Devon District Council v First Secretary of State 
[2004] EWHC 814 (Admin), [2004] All ER. (D) 447 (Mar). 

9 ‘Town and Country Planning Act 1990 s 294(2). A person who is entitled to occupy Crown land by 
virtue of a licence in writing is treated for the purposes of ss 294(2)—(7), 295 as having an interest in land: 
see s 293(4) (as prospectively repealed); and para 11 note 19 ante. For the meaning of “private interest 
generally see para 11 note 19 ante. 

10 As to local planning authorities see para 28 et seq ante. 

11 For the meaning of “development plan” see para 91 ante. 
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Town and Country Planning Act 1990 s 294(3). As to appeals against special enforcement notices see 
para 612 post. The provisions contained in, or having effect under, s 174(3)—(5) (as amended) (see 
para 603 post), s 175(1)-(4) (as amended) (see paras 603-604 post) and s 176(1)-(4) (as amended) (see 
para 609 post) apply to special enforcement notices issued by local planning authorities and to appeals 
against them under s 295(3) (as prospectively repealed) (see para 612 post) as they apply to enforcement 
notice and to appeals under s 174 (as amended) (see para 603 post): s 295(5). The Secretary of State or, in 
relation to Wales, the National Assembly for Wales may by regulations apply to special enforcement 
notices and to appeals under s 295(3) such other provisions of the Town and Country Planning Act 1990, 
with such modifications as he or it thinks fit, as he or it thinks necessary or expedient: s 295(6). As to the 
transfer of functions under s 295, so far as exercisable in relation to Wales, to the Assembly see the 
National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); 
and as to the Assembly see para 20 ante. In exercise of the power so conferred, and prior to the transfer 
of functions in relation to Wales to the Assembly, the Secretary of State made the Town and Country 
Planning (Special Enforcement Notices) Regulations 1992, SI 1992/1562, which came into force on 
Zag) Joly SA res lo 

The provisions of the Town and Country Planning Act 1990 specified in the Town and Country 
Planning (Special Enforcement Notices) Regulations 1992, SI 1992/1562, reg 2, Schedule apply to 
special enforcement notices and to appeals against such notices under the Town and Country Planning 
Act 1990 s 295(3) (see para 612 post) as if the references in those provisions to an enforcement notice 
were references to a special enforcement notice and subject to the further modifications specified in the 
Town and Country Planning (Special Enforcement Notices) Regulations 1992, SI 1992/1562, Schedule: 
reg 2. The provisions so specified are: the Town and Country Planning Act 1990 s 173(10) (as substituted) 
(see para 563), s 173A (as added) (see para 566), s 175(5), (7) (see para 603 post), s 179 (as substituted) 
(see para 569 ante), s 180(1), (3) (as substituted) (see para 570 ante, para 584 post), s 181 (as amended) 
(see para 571 ante), s 183 (as amended) (see paras 577, 578-579 post), s 186 (as amended) (see para 581 
post), s 187 (as amended) (see para 582 post), s 188 (as amended) (see para 553 ante), s 285(1), (2) (as 
amended) (see para 44 ante), s 289 (as amended) (see para 648 post), s 322 (see para 655 post) and s 322A 
(as added) (see para 656 post): Town and Country Planning (Special Enforcement Notices) 
Regulations 1992, SI 1992/1562, Schedule. 
Town and Country Planning Act 1990 s 294(4). 
For the meaning of “use” see para 221 note 4 ante. 
Town and Country Planning Act 1990 s 294(5). 
Ibid s 294(6). 
Ibid s 294(7). 
Ibid s 295(1). 
Ibid s 295(2). 
See the Planning and Compulsory Purchase Act 2004 ss 79(4), 120, Sch 3 para 9(1), Sch 9. At the date 
at which this title states the law, those repeals were not in force. 
The repeal of the Town and Country Planning Act 1990 ss 294, 295 does not affect their operation in 
relation to development carried out before the commencement of the Planning and Compulsory 
Purchase Act 2004 Sch 3 para 9: Sch 3 para 9(2). At the date at which this title states the law, Sch 3 
para 9(2) was not in force. 
See the Town and Country Planning Act 1990 s 292A (as added, partly as from a day to be appointed 
under the Planning and Compulsory Purchase Act 2004 s 121); and para 13 ante. 
le any express provision made by the Town and Country Planning Act 1990 Pt XIII (ss 2924-302) (as 
amended): see para 14 et seq ante. 
See ibid s 292A(2) (as added: sec note 22 supra); and para 13 ante. 
See para 555 ante. 


(5) TEMPORARY STOP NOTICES 


573. Power to issue temporary stop notice. Partly as from a day to be appointed 
in relation to Wales!, if the local planning authority? thinks: 


(1) that there has been a breach of planning contro? in relation to any land*; and 


(2) that it is expedient that the activity, or any part of the activity, which amounts to 
the breach is stopped immediately, 


the authority may issue a temporary stop notice?. The notice must be in writing? and 
must: 


(a) specify the activity which the authority thinks amounts to the breach: 
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(b) prohibit the carrying on of the activity, or of so much of the activity as is 

specified in the notice; 

(c) set out the authority's reasons for issuing the notice”. 

A temporary stop notice may be served? on any of the following: 

(i) the person who the authority thinks is carrying on the activity; 

(1) a person who the authority thinks is an occupier of the land; 

(iii) a person who the authority thinks has an interest in the land”. 

The authority must display on the land a copy of the notice?” and a statement of the 
effect of the notice and of the provisions!! setting out the circumstances in which its 
contravention is an offence!2. A temporary stop notice has effect from the time a copy of 
it is first displayed in pursuance of this requirement!? and ceases to have effect: 

(A) at the end of the period of 28 days starting on the day the copy notice is so 

displayed; 

(B) at the end of such shorter period starting on that day as is specified in the notice; 

or 

(C) if it is withdrawn by the local planning authority?*. 


1 Te partly as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At 
the date at which this title states the law, the Town and Country Planning Act 1990 s 171E (added by the 
Planning and Compulsory Purchase Act 2004 s 52) (see the text and notes 2-14 infra) was fully in force 
in England but was in force in Wales for limited purposes only: see para 4 note 8 ante. 

As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘breach of planning control’ para 551 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 171E(1), (2) (as added: see note 1 supra). For a discussion of the 
possible use of temporary stop notices see Kinloch “What Is Wrong With Temporary Stop Notices?” 
[2005] JPL 7; for guidance on their use see ODPM Circular 02/2005 Temporary Stop Notice; and as to the 
status of such guidance see para 9 ante. 
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6 As to the use of electronic communications see para 54 ante. 

7 Town and Country Planning Act 1990 s 171E(3) (as added: see note 1 supra). 
8 As to the service of notices see para 54 ante. 

9 Town and Country Planning Act 1990 s 171E(4) (as added: see note 1 supra). 
10 Ibid s 171E(5)(a) (as added: see note 1 supra). 

11 Ie the effect of ibid s 171G (as added): see para 575 post. 

12 Ibid s 171E(5)(b) (as added: see note 1 supra). 

13 Ibid s 171E(6) (as added: see note 1 supra). 

14 Ibid s 171E(7) (as added: see note 1 supra). 


574. Restrictions affecting temporary stop notices. A temporary stop notice 
does not prohibit: 

(1) the use of a building? as a dwelling house”; 

(2) the carrying out of an activity of such description or in such circumstances as is 

prescribed”; 
and in England the stationing of a caravan on any land? in the specified circumstances? is 
prescribed for the purposes of head (2) above, unless the local planning authority’ 
considers that the risk of harm to a compelling public interest arising from the stationing 
of the caravan is so serious so as to outweigh any benefit, to the occupier of the caravan, 
in the stationing of the caravan for the period for which the temporary stop notice has 
effect”. 

A temporary stop notice does not prohibit the carrying out of any activity which has 
been carried out, whether or not continuously, for a period of four years? ending with 
the day on which the copy of the notice is first displayed'” in accordance with the 
statutory requirements''; but this does not prevent a temporary stop notice prohibiting: 

(a) activity consisting of or incidental to building, engineering, mining or other 

operations; or 
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(b) the deposit of refuse or waste materials’. 

A second or subsequent temporary stop notice must not be issued in respect of the 
same activity unless the local planning authority has first taken some other enforcement 
action"? in relation to the breach of planning control which is constituted by the 
activity'*. 


For the meaning of ‘temporary stop notice’ see para 573 ante. 

For the meaning of ‘building’ see para 2 note 10 ante. 

As to the meaning of “use as a dwelling house” see para 233 ánte. 

Town and Country Planning Act 1990 s 171F(1) (s 171F added by the Planning and Compulsory 

Purchase Act 2004 s 52, partly, in Wales, as from a day to be appointed under s 121: see para 573 note 1 

ante). For the meaning of ‘prescribed’ see para 16 note 5 ante. 

5 For the meaning of ‘land’ see para 2 note 10 ante. 

6 The specified circumstances are that (1) the caravan is stationed on the land immediately before the issue 
of the temporary stop notice; and (2) the caravan is at that time occupied by a person as his main 
residence: Town and Country Planning (Temporary Stop Notice) (England) Regulations 2005, 
SI 2005/206, art 2(2)(a), (b). 

7 Asto local planning authorities see para 28 et seq ante. 

8 Town and Country Planning (Temporary Stop Notice) (England) Regulations 2005, SI 2005/206, 
art 2(1), (2). As to the extent to which enforcement action taken against the occupier of a caravan may 
engage his Convention rights under the Human Rights Act 1998 see also para 7 the text and notes 24-26 
ante; and as to the licensing and control of caravan sites and the removal of unauthorised campers see 
further para 1032 et seq post. 

9 For these purposes, any period during which the activity is authorised by planning permission must be 
ignored: Town and Country Planning Act 1990 s 171F(4) (as added: see note 4 supra). For the meaning 
of ‘planning permission’ for enforcement purposes see para 551 note 2 ante. 

10 le displayed as mentioned in ibid s 171E(6) (as added): see para 573 ante. 

11 Ibid s 171F(2) (as added: see note 4 supra). 

12 Ibid s 171F(3) (as added: see note 4 supra). 

13 For these purposes, enforcement action includes obtaining the grant of an injunction under ibid s 187B 
(as added: see para 585 post) s 171F(6) (as added: see note 4 supra). 

14 Ibid s 171F(5) (as added: see note 4 supra). 
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575. Offences relating to temporary stop notices. A person commits an 
offence if he contravenes a temporary stop notice! which has been served? on him or a 
copy of which has been displayed? in accordance with the statutory requirements* and is 
liable on summary conviction to a fine not exceeding £20,000° or on conviction on 
indictment to a fine”. In determining the amount of the fine the court must have regard 
in particular to any financial benefit which has accrued or has appeared to accrue to the 
person convicted in consequence of the offence’. 

Contravention of a temporary stop notice includes causing or permitting the 
contravention of the notice”; and an offence may be charged by reference to a day or a 
longer period of time”. A person may be convicted of more than one such offence in 
relation to the same temporary stop notice by reference to different days or periods of 
e 

A person does not, however, commit an offence under the above provisions if he 
proves: 

(1) that the temporary stop notice was not served on him; and 

(2) that he did not know, and could not reasonably have been expected to know, of 

its existence e 


1 For the meaning of ‘temporary stop notice’ see para 573 ante. 

2 As to service of notices see para 54 ante, 

3 Ie in accordance with the Town and Country Planning Act 1990 s 171E(5) (as added): see para 573 ante. 

4 Ibid s 171G(1) (s 171G added by the Planning and Compulsory Purchase Act 2004 s 52, partly, in 
relation to Wales, as from a time to be appointed under s 121: see para 573 note 1 ante). 

5 Town and Country Planning Act 1990 s 171G(6)(a) (as added: see note 4 supra). 

6 Ibid s 171G(6)(b) (as added: see note 4 supra). 
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7 Ibid s 171G(7) (as added: see note 4 supra). 
8 Ibid s 171G(2) (as added: see note 4 supra). 
9 Ibid s 171G(3) (as added: see note 4 supra). 
10 Ibid s 171G(4) (as added: see note 4 supra). 
11 Ibid s 171G(5) (as added: see note 4 supra). 
576. Compensation for loss or damage directly attributable to prohibition 


effected by temporary stop notice. If and only if a temporary stop notice! is issued 
and at least one of the specified conditions applies*, then a person who at the time the 
notice is served has an interest in the land? to which the notice relates is entitled to be 
compensated by the local planning authority* in respect of any loss or damage directly 
attributable to the prohibition effected by the notice”. The specified conditions are: 

(1) the activity which is specified in the notice is authorised by planning 
permission? or a development order” or local development order’®; 

(2) a certificate of lawfulness of the existing use or development? in respect of the 
activity is issued?” or granted on an appeal”, 

(3) the authority withdraws the notice’. 

A claim for such compensation must be made to the local planning authority within 

the prescribed time? and in the prescribed'* manner’. 

The loss or damage in respect of which compensation is so payable in respect of a 
prohibition includes any sum payable in respect of a breach of contract caused by the 
taking of action necessary to comply with the prohibition’®. 

No compensation is so payable: 

(a) in respect of the prohibition in a temporary stop notice of any activity which, at 
any time when the notice is in force, constitutes or contributes to a breach of 
planning control”; or 

(b) in the case of a claimant who was required to provide specified information'*, in 
respect of any loss or damage suffered by him which could have been avoided if 
he had provided the information or had otherwise co-operated with the local 
planning authority when responding to the notice””. 


For the meaning of ‘temporary stop notice’ see para 573 ante. 

Ie at least one of the Town and Country Planning Act 1990 s 171H(1)(a)-(c) (as added) applies: see heads 

(1)-(3) in the text. 

3 For the meaning of ‘land’ see para 2 note 10 ante. 

As to local planning authorities see para 28 et seq ante. 

5 Town and Country Planning Act 1990 s 171H(1), (4) (s 171H added by the Planning and Compulsory 
Purchase Act 2004 s 52, partly, in relation to Wales, as from a day to be appointed under s 121: see 
para 573 note 1 ante). 

6 The Town and Country Planning Act 1990 s 171H(1)(a) (as added) (see head (1) in the text) does not 
apply if the planning permission is granted on or after the date on which a copy of the notice is first 
displayed as mentioned in s 171E(6) (as added) (see para 573 ante): s 171H(2) (as added: see note 5 supra). 
For the meaning of ‘planning permission’ for enforcement purposes see para 551 note 2 ante. 

7 For the meaning of ‘development order’ see para 252 ante. 

8 As to local development orders see para 419 et seq ante. 

9 Tea certificate under the Town and Country Planning Act 1990 s 191 (as substituted): see para 586 post. 

10 Ie under ibid s 191 (as substituted: see para 586 post. 

11 Te by virtue of ibid s 195 (as amended): see paras 613-614 post. 

12 Ibid s 171H(1)(a)-(c) (as added: see note 5 supra). Section 171H(1)(c) (as so added: see head (3) in the 
text) does not, however, apply if the notice is withdrawn following the grant of planning permission as 
mentioned in s 171H(2) (as added) (see note 6 supra): s 171H(3) (as so added). 

13 As to the prescribed time see para 581 note 13 post. For the meaning of ‘prescribed’ see para 16 note 5 
ante. 

14 As to the prescribed manner for making the claim see para 581 note 14 post. 

15 Town and Country Planning Act 1990 s 186(3) (s 186(3)-(7) (as amended) applied by s 171H(5) {as 

added: see note 5 supra)). Compensation payable under the Town and Country Planning Act 1990 s 186 

(as amended and as so applied) carries interest at the rate for the time being prescribed under the Land 
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Compensation Act 1961 s 32 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) 
para 125 note 5) from the date of service of the stop notice until payment: Planning and Compensation 
Act 1991 s 80(1), Sch 18 Pt I. As to payments on account of compensation or interest see s 80(2), (3); and 
para 581 note 15 post; and as to the determination of questions of disputed compensation see the Town 
and Country Planning Act 1990 s 186(6), (7) (as so applied); and para 581 note 10 post. 

16 Town and Country Planning Act 1990 s 186(4) (as applied: see note 15 supra). 

17 For the meaning of ‘breach of planning control’ see para 551 ante. 

18 Te under the Town and Country Planning Act 1990 s 171C (as added) (see para 559 ante) or s 330 (as 
amended) (see para 53 ante) or the Local Government (Miscellaneous Provisions) Act 1976 s 16 (as 
amended) (see LOCAL GOVERNMENT vol 29(1) (Reissue) para 512). 

19 Town and Country Planning Act 1990 s 186(5) (substituted by the Planning and Compensation Act 1991 
s 9(3); applied with modifications by the Town and Country Planning Act 1990 s 171H(5) (as added: see 
note 5 supra). 


(6) STOP NOTICES 


577. Service of stop notice; validity. Where the local planning authority’ 
considers it expedient that any relevant activity? should cease before the expiry of the 
period for compliance? with an enforcement notice, it may, when it serves the copy of 
the enforcement notice or afterwards, serve a notice (a ‘stop notice’) prohibiting the 
carrying out of that activity on the land* to which the enforcement notice relates, or any 
part of that land specified in the stop notice”. 

À stop notice may not, however, be served where the enforcement notice has taken 
elect 

A stop notice may be served by the local planning authority on any person who 
appears to the authority to have an interest in the land or to be engaged in any activity 
prohibited by the notice’. 

Where a stop notice has been served in respect of any land, the local planning 
authority may display there a notice (a ‘site notice’): 

(1) stating that a stop notice has been served and that any person contravening it 

may be prosecuted’; 

(2) giving the date when the stop notice takes effect; and 

(3) indicating its requirements’. 

A stop notice is not invalid by reason that a copy of the enforcement notice to which 
it relates was not duly served!º if it is shown that the local planning authority took all 
such steps as were reasonably practicable to effect proper service!!, 


1 As to local planning authorities see para 28 et seq ante. 

2 For these purposes, ‘relevant activity’ means any activity specified in the enforcement notice as an activity 
which the local planning authority requires to cease and any activity carried out as part of that activity or 
associated with that activity: Town and Country Planning Act 1990 s 183(2) (s 183(1)-(5) substituted, and 
s 183(5A) added, by the Planning and Compensation Act 1991 s 9(1)). For the meaning of ‘enforcement 
notice’ see para 561 ante. 

3 As to the period for compliance with an enforcement notice see para 563 note 19 ante. 

4 For the meaning of ‘land’ see para 2 note 10 ante. As to stop notices in relation to Crown land see 
para 555 ante. 

5 Town and Country Planning Act 1990 s 183(1) (as substituted: see note 2 supra). As to service see note 
7 infra. A stop notice which uses wording which incorporates matters of fact and degree is not void even 
though it leaves the person served with the stop notice the problem of judging what is permissible 
behaviour: R v Runnymede Borough Council, ex p Sarvan Singh Seehra (1986) 53 P & CR 281 (applicant 
‘eae from using land for religious devotion otherwise than as incidental to enjoyment of dwelling 

ouse). 

6 ‘Town and Country Planning Act 1990 s 183(3) (as substituted: see note 2 supra). As to when an 
enforcement notice takes effect see para 563 ante. For guidance on the use of stop notices see 
PPG18—Enforcing Planning Control; and as to the status of such guidance see para 9 ante. 

7 Town and Country Planning Act 1990 s 183(6). Electronic communications may not be used for the 


service of a stop notice by a local planning authority: see para 54 note 4 ante. As to the service of notices 
generally see para 54 ante. 
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In relation to special enforcement notices, the Town and Country Planning Act 1990 s 183 (as 
amended) has effect as if the references therein to an enforcement notice were references to a special 
enforcement notice and with the substitution in s 183(6) for the words ‘have an interest in’ of the words 
‘be occupying’: Town and Country Planning (Special Enforcement Notices) Regulations 1992, 
SI 1992/1562, reg 2, Schedule. As to special enforcement notices see para 572 ante. 

Ie for an offence under the Town and Country Planning Act 1990 s 187 (as amended): see para 582 post. 
Ibid s 184(6). Where it is alleged that a person is in contravention of a stop notice it is important that the 
terms of the notice are strictly construed and where the meaning of the notice is ambiguous, assistance 
cannot be derived from other documents: R v Dhar [1993] Crim LR 615, CA. 

le served as required by the Town and Country Planning Act 1990 s 172 (as substituted): see para 561 
ante. 

Ibid s 184(8) (amended by the Planning and Compensation Act 1991 Sch 7 paras 8, 28 (c)). See also note 
7 supra. 

In relation to special enforcement notices, the Town and Country Planning Act 1990 s 184 (as 
amended) has effect as if the references therein to an enforcement notice were references to a special 
enforcement notice, and with the substitution in s 184(8) (as so amended) for the words ‘section 172’ of 
the words ‘section 295(1)’: Town and Country Planning (Special Enforcement Notices) 
Regulations 1992, SI 1992/1562, Schedule. 


578. Contents of stop notice. A stop notice! must refer to the enforcement 
notice? to which it relates and must have a copy of the notice annexed to it’. The stop 
notice must specify the date on which it will take effect and it cannot be contravened 
until that date*. That date must not be: 


(1) earlier than three days after the date when the notice is served unless the local 
planning authority” considers that there are special reasons for specifying an 
earlier date and a statement of those reasons is served with the stop notice; and 

(2) later than 28 days from the date when the notice is first served on any person”. 

A stop notice may not prohibit: 

(a) the use of any building” as a dwelling house”; or 

(b) the carrying out of any activity if the activity has been carried out, whether 
continuously or not, for a period of more than four years ending with the 
service of the notice; and, for these purposes, no account is to be taken of any 
period during which the activity was authorised by planning permission’. 


For the meaning of ‘stop notice’ see para 577 ante. 

For the meaning of ‘enforcement notice’ see para 561 ante. 

Town and Country Planning Act 1990 s 184(1). As to the application of's 184 (as amended) in relation to 
special enforcement notices see para 577 note 11 ante. 

Ibid s 184(2). 

As to local planning authorities see para 28 et seq ante. 

Town and Country Planning Act 1990 s 184(3) (substituted by the Planning and Compensation Act 1991 
s 9(2)). The day of service of a stop notice may be included in calculating the period of three days before 
which the notice is to take effect: R v Hounslow London Borough Council, ex p Dooley (2000) 80 P & CR 
405. 

For the meaning of ‘building’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 183(4) (s 183(4), (5) substituted, and s 183(5A) added, by the 
Planning and Compensation Act 1991 s 9(1)). As to the application of the Town and Country Planning 
Act 1990 s 183 (as amended) in relation to special enforcement notices see para 577 note 7 ante. 

Ibid s 183(5) (as substituted: see note 8 supra). Section 183(5) (as so substituted) does not prevent a stop 
notice prohibiting any activity consisting of, or incidental to, building, engineering, mining or other 
operations or the deposit of refuse or waste materials: s 183(5A) (as added: see note 8 supra). For a model 
form of stop notice see ODPM (ex-DOE) Circular 10/97 Enforcing Planning Control—Legislative 
Provisions and Procedural Requirements Annex 3, Appendix. For the meaning of ‘planning permission’ for 
these purposes see para 551 note 2 ante; for the meaning of ‘building operations’ see para 218 ante; for 
the meaning of ‘engineering operations’ see para 219 ante; and for the meaning of ‘mining operations’ 
see para 220 ante. 


579. Withdrawal and cessation of stop notice. The local planning authority’ 
may at any time withdraw a stop notice”, without prejudice to its power to serve 
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another notice, by serving notice to that effect on persons served with the stop notice’. 
If the local planning authority so withdraws a stop notice in respect of which a site 
notice? was displayed, the authority must display a notice of the withdrawal in place of 
the site notice”. 

A stop notice ceases to have effect when: 

(1) the enforcement notice” to which it relates is withdrawn or quashed; or 

(2) the period for compliance with the enforcement notice” expires; or 

(3) notice of the withdrawal of the stop notice is first served”. 

A stop notice also ceases to have effect if or to the extent that the activities prohibited 
by it cease, on a variation of the enforcement notice, to be relevant activities”. 


= 


As to local planning authorities see para 28 et seq ante. 

2 For the meaning of ‘stop notice’ see para 577 ante. 

3 Town and Country Planning Act 1990 s 183(7). Electronic communications may not be used for the 
service of notice of withdrawal of a stop notice by a local planning authority: see para 54 note 4 ante. As 
to service of notices generally see para 54 ante. 

As to the application of the Town and Country Planning Act 1990 s 183 (as amended) to special 
enforcement notices see para 577 note 7 ante. 

4 For the meaning of ‘site notice’ see para 577 ante. 

5 Town and Country Planning Act 1990 s 184(7). As to the application of s 184 (as amended) to special 

enforcement notices see para 577 note 11 ante. 

For the meaning of ‘enforcement notice’ see para 561 ante. 

As to the period for compliance with an enforcement notice see para 563 note 19 ante. 

8 Town and Country Planning Act 1990 s 184(4) (s 184(4), (5) amended by the Planning and 
Compensation Act 1991 s 32, Sch 7 paras 8, 28). 

9 Town and Country Planning Act 1990 s 184(5) (as amended: see note 8 supra). For the meaning of 

‘relevant activity’ see para 577 note 2 ante. 
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580. Service of stop notice by the Secretary of State or the Assembly. If it 
appears to the Secretary of State! or, in relation to Wales, to the National Assembly for 
Wales? to be expedient that a stop notice? should be served in respect of any land*, he or 
the Assembly may himself or itself serve such a notice? but may not do so without 
consulting? the local planning authority”. 

A notice so served by the Secretary of State or the Assembly has the same effect as if 
it had been served by the local planning authority?, Electronic communications may not 
be used for the service of such a stop notice”. 


1 As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 185, so far as exercisable 

in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 

Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

For the meaning of ‘stop notice’ see para 577 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

5 Town and Country Planning Act 1990 s 185(1). As to the service of notices see generally para 54 ante; 
but see the text and note 9 infra. 

6 For the meaning of ‘consult’ see para 2 note 1 ante. 

7 Town and Country Planning Act 1990 s 185(3). For these purposes, any reference to the local planning 
authority in England is to be construed as a reference to the county planning authority or the district 
planning authority, as the Secretary of State thinks appropriate: see s 1(5)(c) (as amended), Sch 1 
para 20(2). Schedule 1 para 20(2) docs not, however, apply in Greater London: Sch 1 para 21(1). As to 
Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29; as to local planning authorities 


generally see para 28 et seg ante; and as to county planning authorities and district planning authorities 
see para 28 ante, 


8 Ibid s 185(2). 
9 See para 54 note 4 ante, 
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581. Compensation for loss due to stop notice. Where a stop notice! is 


served”, compensation may be payable in respect of a prohibition contained in the notice 
only if: 


51 


Enforcement; In general Para 581. 


(1) the enforcement notice? is quashed on specified grounds*; 
(2) the enforcement notice is varied on specified grounds? so that any activity the 


carrying out of which is prohibited by the stop notice ceases to be a relevant 
activity?; 


(3) the enforcement notice is withdrawn by the local planning authority” otherwise 


than in consequence of the grant by it of planning permission? for the 
development” to which the notice relates; or 


(4) the stop notice is withdrawn?”. 
A person who, when the stop notice is first served, has an interest in or occupies the 


land"! to which the notice relates is entitled to be compensated by the local planning 
authority in respect of any loss or damage directly attributable to the prohibition 
contained in the notice or, in a case within head (2) above, the prohibition of such of 
the activities prohibited by the stop notice as cease to be relevant activities’. 


A claim for such compensation must be made to the local planning authority within 


the prescribed time’? and in the prescribed'* manner". 


The loss or damage in respect of which compensation is so payable in respect of a 


prohibition includes any sum payable in respect of a breach of contract caused by the 
taking of action necessary to comply with the prohibition!*. 


BROWNE 
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No compensation is so payable: 

(a) in respect of the prohibition in a stop notice of any activity which, at any time 
when the notice is in force, constitutes or contributes to a breach of planning 
control”; or 

(b) in the case of a claimant who was required to provide specified information’, in 
respect of any loss or damage suffered by him which could have been avoided if 
he had provided the information or had otherwise co-operated with the local 
planning authority when responding to the notice!?. 


For the meaning of ‘stop notice’ see para 577 ante. 

Ie under the Town and Country Planning Act 1990 s 183 (as amended): see para 577 ante. 

For the meaning of ‘enforcement notice’ see para 561 ante. 

Ie quashed on grounds other than those mentioned in the Town and Country Planning Act 1990 
s 174(2)(a) (as substituted): see para 603 post at head (1) in the text. The date from which the period for 
so making a claim for compensation runs (see note 13 infra) is the date on which the enforcement notice 
was quashed; the fact that an appeal is in progress against the decision to quash does not revive the stop 
notice: R v Secretary of State for the Environment, ex p Hillingdon London Borough Council (1991) 64 P & CR 
105. 

le is varied otherwise than on the grounds mentioned in the Town and Country Planning Act 1990 
s 174(2)(a) (as substituted). 

For the meaning of 'relevant activity” see para 577 note 2 ante. 

As to local planning authorities see para 28 et seq ante. 

For the meaning of 'planning permission” for these purposes see para 551 note 2 ante. 

For the meaning of ‘development’ see para 217 ante. 

Town and Country Planning Act 1990 s 186(1) (s 186(1), (2) amended by the Planning and 
Compensation Act 1991 ss 32, 84(6), Sch 7 paras 8, 29, Sch 19 Pt 1). As to the authority to which claims 
for compensation are to be made see para 912 post. 

Except in so far as may be otherwise provided by any regulations made under the Town and Country 
Planning Act 1990, any question of disputed compensation under Pt VII (ss 171A-196C) (as amended) 
(see para 551 et seq ante, para 582 et seq post) must be referred to and determined by the Lands Tribunal: 
s 186(6). In relation to the determination of any such question, the provisions of the Land Compensation 
Act 1961 s 2 (as amended) and s 4 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) 
paras 198-199, 218, 225-227) apply subject to any necessary modifications and to the provisions of any 
regulations made under the Town and Country Planning Act 1990: s 186(7). 

In relation to special enforcement notices, s 186 (as amended) has effect as if the references therein to 
an enforcement notice were references to a special enforcement notice, and with the substitution for 
s 186(1) (a)-(c) (as amended) of the following: “(a) the special enforcement notice is quashed; (b) the 
special enforcement notice is varied so that any activity the carrying out of which is prohibited by the 
stop notice ceases to be a relevant activity; (c) the special enforcement notice is withdrawn by the local 


Para 582. Vol 46(2): Town and Country Planning 52 
apa O MMA CO AAA SS > 


planning authority”: Town and Country Planning (Special Enforcement Notices) Regulations 1992, 
SI 1992/1562, reg 2, Schedule. As to special enforcement notices see para 572 ante. 

11 For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 186(2) (as amended: see note 10 supra). As to the nature of the 

requisite interest in land see International Ferry Traders Ltd v Adur District Council [2004] EWCA Civ 288, 

[2004] RVR 65, [2004] All ER (D) 430 (Feb). 

13 The time within which any such claim as is mentioned in the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 12(1) (see note 14 infra) must be served is 12 months from the date 
of the decision in respect of which the claim is made, or such longer period as the Secretary of State or, 
in relation to Wales, the National Assembly for Wales may at any time in any particular case allow: 
reg 12(2). For the meaning of ‘prescribed’ see para 16 note 5 ante; and as to the Secretary of State and the 
Assembly see paras 19-20 post. 

14 A claim for compensation made to a local planning authority under the Town and Country Planning 
Act 1990 s 186 (as amended) or under s 107 (as amended) (see para 914 post) (including s 107 (as 
amended) as applied by s 108 (as amended): see para 915 post), s 114 (repealed), s 115 (see para 923 post), 
s 144 (as amended) (see para 977 post) or s 250 (as amended) (see HIGHWAYS, STREETS AND BRIDGES 
vol 21 (2004 Reissue) para 794) must be in writing and must be served on that authority by delivering 1t 
at the offices of the authority, or by sending it by prepaid post: Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 12(1). 

15 Town and Country Planning Act 1990 s 186(3). Compensation payable under s 186 (as amended) carries 
interest at the rate for the time being prescribed under the Land Compensation Act 1961 s 32 (see 
COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 125 note 5) from the date of service 
of the stop notice until payment: see the Planning and Compensation Act 1991 s 80(1), Sch 18 Pt I (as 
amended). 

If it appears to any person that he may become liable to pay another (1) compensation under the 
Town and Country Planning Act 1990 s 186, or under s 107(1) (see para 914 post), s 107(1) (as applied 
by s 108(1)) (see para 915 post), s 115 (see para 923 post), s 144(2) (as amended) (see para 977 post), s 203 
(see para 864 post), s 204 (see para 865 post), s 223 (see para 832 post), s 250 (as amended) (see 
HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 Reissue) para 794), s 279(1), (2) (see para 1027 post), 
the Planning (Listed Buildings and Conservation Areas) Act 1990 s 28 (see para 1136 post), s 29 (see 
para 1137 post) or the Planning (Hazardous Substances) Act 1990 s 16 (see para 1262 post), s 19 (see 
para 1267 post); or (2) interest under the Planning and Compensation Act 1991 s 80(1), he may, if the 
other person requests him in writing to do so, make one or more payments on account of such 
compensation or interest: s 80(2). If, after a payment has been so made by any person (a) it is agreed or 
determined that he is not liable to pay the compensation or interest; or (b) by reason of any agreement or 
determination, any payment under s 80(2) is shown to have been excessive, the payment or, as the case 
may be, excess is recoverable by that person: s 80(3). See further COMPULSORY ACQUISITION OF LAND 
vol 8(1) (2003 Reissue) para 378. 

16 Town and Country Planning Act 1990 s 186(4). 

17 For the meaning of ‘breach of planning control’ see para 551 ante. 

18 Ie under the Town and Country Planning Act 1990 s 171C (as added) (see para 559 ante) or s 330 (as 
amended) (see para 53 ante) or the Local Government (Miscellaneous Provisions) Act 1976 s 16 (as 
amended) (see LOCAL GOVERNMENT vol 29(1) (Reissue) para 512). 

19 ‘Town and Country Planning Act 1990 s 186(5) (substituted by the Planning and Compensation Act 1991 
s 93). 


582. Contravention of stop notice. If any person contravenes a stop notice! after 
a site notice? has been displayed or the stop notice has been served on him, he is guilty 
of an offence and liable on conviction on indictment to a fine or on summary 
conviction to a fine not exceeding £20,000°. In determining the amount of any fine to 
be imposed on a person convicted of such an offence, the court must, in particular, have 
regard to any financial benefit which has accrued or appears likely to accrue to him in 
consequence of the offence?. 

Any such oftence may be charged by reference to any day or longer period of time; 
and a person may be convicted of a second or subsequent such offence by reference to 
any period of time following the preceding conviction for such an offence. 

In any proceedings for such an offence it is, however, a defence for the accused to 
prove: 

(1) that the stop notice was not served on him; and 
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(2) that he did not know, and could not reasonably have been expected to know, of 
its existence”. 


1 For these purposes, references to contravening a stop notice include causing or permitting its 
contravention: Town and Country Planning Act 1990 s 187(1B) (s 187(1)-(2A) substituted by the 
Planning and Compensation Act 1991 s 9(4)). For the meaning of ‘stop notice’ see para 577 ante. 

2 For the meaning of ‘site notice’ see para 577 ante. 

3 Town and Country Planning Act 1990 s 187(1), (2) (as substituted: see note 1 supra). As to offences by 

corporations see para 55 ante. In the absence of any evidence to the contrary, a prosecution based upon 

a stop notice which asserts on its face that the council considers it expedient to prevent the activity is 

effective: R v Pettigrove and Roberts (1990) 62 P & CR 355, CA. Once it is apparent that the stop notice 

was validly brought into existence and served and is valid on its face, it is the obligation of the recipient 
to observe it; and any arguments relating to ancillary use must be dealt with by way of appeal against the 
enforcement notice and not by way of a defence to criminal proceedings: R v Pettigrove and Roberts supra. 

In relation to special enforcement notices, the Town and Country Planning Act 1990 s 187 (as 
ámended) has effect as if the references therein to an enforcement notice were references to a special 

enforcement notice: Town and Country Planning (Special Enforcement Notices) Regulations 1992, 

SI 1992/1562, reg 2, Schedule. As to special enforcement notices see para 572 ante. 

Town and Country Planning Act 1990 s 187(2A) (as substituted: see note 1 supra). 

Ibid s 187(1A) (as substituted: see note 1 supra). 

6 Ibid s 187(3). 


np 


(7) BREACH OF CONDITION NOTICES 


583. Breach of condition notices. Where planning permission! for carrying out 
any development? of land? has been granted subject to conditions”, the local planning 
authority” may, if any of the conditions is not complied with, serve a notice (a ‘breach of 
condition notice’) on: 

(1) any person who is carrying out or has carried out the development; or 

(2) any person having control of the land, 
requiring him to secure compliance with such of the conditions as are specified in the 
notice”. 

A breach of condition notice must specify the steps which the authority considers 
ought to be taken, or the activities which the authority considers ought to cease, to 
secure compliance with the conditions specified in the notice”. 

The authority may by notice served on the person responsible? withdraw the breach 
of condition notice, but its withdrawal does not affect the power to serve on him a 
further breach of condition notice in respect of the conditions specified in the earlier 
notice or any other conditions”. 

The period allowed for compliance with the notice is: 

(a) such period of not less than 28 days beginning with the date of service of the 

notice as may be specified in the notice; or 

(b) that period as extended by a further notice served by the local planning 

authority on the person responsible'”, 

If, at any time after the end of the period allowed for compliance with the notice: 

(i) any of the conditions specified in the notice is not complied with; and 

(ii) the steps specified in the notice have not been taken or, as the case may be, the 

activities specified in the notice have not ceased, 
the person responsible is in breach of the notice! 

If the person responsible is in breach of the notice, he is guilty of an offence and 
liable on summary conviction to a fine not exceeding level 3 on the standard scale’. 
Such an offence may be charged by reference to any day or longer period of time; and 
a person may be convicted of a second or subsequent offence by reference to any period 
of time following the preceding conviction for such an Giiente 

It is, however, a defence for a person charged with such an offence to prove: 
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(A) that he took all reasonable measures to secure compliance with the conditions 


specified in the notice; or 
(B) where the notice was served on him by virtue of head (2) above, that he no 


longer had control of the land". 


1 For the meaning of ‘planning permission’ for these purposes see para 551 note 2 ante. 

2 For these purposes, references to carrying out any development include causing or permitting another to 
do so: Town and Country Planning Act 1990 s 187A(13)(b) (s 187A added by the Planning and 
Compensation Act 1991 s 2). For the meaning of “development” see para 217 ante. 

3 For the meaning of ‘land’ see para 2 note 10 ante. 

4 For these purposes, ‘conditions’ includes limitations: Town and Country Planning Act 1990 s 187A(13)(a) 
(as added: see note 2 supra). As to the grant of planning permission subject to conditions see 
paras 522-523 ante. 

5 As to local planning authorities see para 28 et seq ante. 

6 Town and Country Planning Act 1990 s 187A(1), (2) (as added: see note 2 supra). The burden of 
rebutting the reasonable inference that the owner of the land is the person in control of the land falls 
upon the owner himself: Nourish v Adamson [1998] JPL 859. 

The conditions which may be specified in a notice served by virtue of the Town and Country 
Planning Act 1990 s 187A(2)(b) (as so added) (see head (2) in the text) are any of the conditions 
regulating the use of the land: s 187A(4) (as so added). Where a building fails to comply with planning 
permission requirements, any condition attached to the permission does not apply to the unauthorised 
building: Handoll v Warner, Goodman & Streat (1994) 93 LGR 293, CA. Electronic communications may 
not be used to serve a breach of condition notice: see para 54 note 4 ante. As to service of notices 
generally see para 54 ante. For guidance on breach of condition notices see ODPM (ex-DOE) Circular 
10/97 Enforcing Planning Control—Legislative Provisions and Procedural Requirements Annex 4; for a model 
form of breach of condition notice see Annex 4, Appendix; and as to the status of such guidance see 
para 9 ante. For the meaning of ‘use’ see para 221 note 4 ante; and as to breach of condition notices in 
relation to Crown land see para 555 ante. 

7 Town and Country Planning Act 1990 s 187A(5) (as added: see note 2 supra). 

8 For these purposes, references to the person responsible are to the person on whom the breach of 
condition notice has been served: ibid s 187A(3) (as added: see note 2 supra). 

9 Ibid s 187A(6) (as added: see note 2 supra). Electronic communications may not be used to serve notice 
of withdrawal of a breach of condition notice: see para 54 note + ante. 

10 Ibid s 187A(7) (as added: see note 2 supra). 

11 Ibid s 187A(8) (as added: see note 2 supra). 

12 Ibid s 187A(9), (12) (as added: see note 2 supra). For the meaning of ‘the standard scale’ see para 53 note 
10 ante; and as to offences by corporations see para 55 ante. A defendant can challenge the validity of the 
notice as part of his defence to criminal proceedings: Dilieto v Ealing London Borough Council [2000] QB 
381, [1998] 2 All ER 885, DC. See also McGahan v Windsor and Maidenhead Borough Council [2002] 
EWHC 1551 (Admin), (2000) Times, 30 July, [2002] All ER (D) 190 (Jul) (meaning of “display” in the 
context of planning permission conditions). For guidance as to when a prosecution is appropriate see 
PPG18—Enforcing Planning Control. 

13 Town and Country Planning Act 1990 s 187A(10) (as added: see note 2 supra). 

14 Ibid s 187A(11) (as added: see note 2 supra). 


584. Effect of planning permission on breach of condition notice. Where, 
after the service of a breach of condition notice!, planning permission? is granted for any 
development? carried out before the grant of that permission, the notice ceases to have 
effect so far as inconsistent with that permission”. 

Where, after a breach of condition notice has been served, any condition to which 
the notice relates is discharged, the notice ceases to have effect so far as it requires any 
person to secure compliance with the condition in question. 

The fact that a breach of condition notice has wholly or partly ceased to have effect 
by virtue of these provisions does not affect the liability of any person for an offence in 
respect of a previous failure to comply, or secure compliance, with the notice”. 


1 For the meaning of ‘breach of condition notice’ see para 583 ante. 


2 For the meaning of ‘planning permission’ for these purposes see para 551 note 2 ante. 
3 For the meaning of “development” see para 217 ante. 
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4 Town and Country Planning Act 1990 s 180(1) (s 180 substituted by the Planning and Compensation 
Act 1991 s 32, Sch 7 paras 8, 26). As to the application of the Town and Country Planning Act 1990 
s 180(1) (as so substituted) in relation to special enforcement notices see para 570 ante; and as to special 
enforcement notices see para 572 ante. As to the prohibition on granting planning permission without 
consideration of the environmental information where an environmental impact assessment may be 
required see para 491 ante. 


5 Town and Country Planning Act 1990 s 180(2) (as substituted: see note 4 supra). 


6 Ibid s 180(3) (as substituted: see note 4 supra). As to the application of s 180(3) (as so substituted) in 
relation to special enforcement notices see para 570 ante. 


(8) INJUNCTIONS 


585. Injunctions. Where a local planning authority! considers it necessary or 
expedient for any actual or apprehended breach of planning control? to be restrained by 
injunction, it may apply to the court? for an injunction, whether or not the authority 
has exercised, or is proposing to exercise, any of its other statutory powers* relating to 
enforcement”. On such an application the court may grant such an injunction as it 
thinks appropriate for the purpose of restraining the breach®. If the court grants an 
interim injunction, it may exercise its discretion not to require a local planning authority 
to give an undertaking in damages’. 

Rules of court may provide for such an injunction to be issued against a person 
whose identity is unknown®. Without prejudice to the court's power to make an order 
for service by an alternative method or an order dispensing with service”, an applicant 
for such an injunction must, in the claim form, describe the defendant by reference to 
(1) a photograph; (2) a thing belonging to or in the possession of the defendant; or (3) 
any other evidence, with sufficient particularity to enable service to be effected’®. The 
applicant must file’! in support of the application evidence by witness statement or 
affidavit: 

(a) verifying that he was unable to ascertain, within the time reasonably available to 

him, the defendant’s identity; 

(b) setting out the action taken to ascertain the defendant’ identity; and 

(c) verifying the means by which the defendant has been described in the 

application and that the description is the best that the applicant is able to 
provide’. 

There is no requirement that an injunction has to be confined to the area in respect 
of which an enforcement notice has been issued’. 


1 As to local planning authorities see para 28 et seq ante. 

2 For the meaning of ‘breach of planning control’ see para 551 ante. 

3 For these purposes, ‘the court’ means the High Court or the county court: Town and Country Planning 
Act 1990 s 187B(4) (s 187B added by the Planning and Compensation Act 1991 s 3). 

4 Te any of its powers under the Town and Country Planning Act 1990 Pt VII (ss 171A-196C) (as 
amended): see para 551 et seq ante, para 586 et seq post. 

5 Ibids 187B(1) (as added: see note 3 supra). For general policy guidance as to injunctions to restrain 
breaches of planning control see ODPM (ex-DOE) Circular 10/97 Enforcing Planning Control—Legislative 
Provisions and Procedural Requirements Annex 5; and as to the status of such guidance see para 9 ante. As to 
injunctions generally see INJUNCTIONS; PRACTICE AND PROCEDURE, and as to injunctions in relation 
to Crown land see para 555 ante. See also eg Kettering Borough Council v Perkins [1999] JPL 166; Wealden 
District Council v Krushandal [1999] JPL 174, CA. As to the importance of following the council's own 
internal procedures when authorising proceedings for an injunction see Kirklees Borough Council v Brook 
[2004] EWHC 2841 (Ch) at [22], [2004] All ER (D) 101 (Dec) per Lloyd J (proceedings for an 
injunction are the most serious that a planning authority can take by way of enforcement, because of the 
sanction of committal to prison for breach of an injunction; in the case in question there was no valid 
delegation of authority allowing any officer to take the decision to bring such proceedings). For an 
example of a case where a suspended committal order was made see South Bedfordshire District Council v 
Price [2005] EWHC 2031 (QB), [2005] All ER (D) 129 (Sep). 
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The functions of a local planning authority under the Town and Country Planning Act 1990 s 187B 
(as so added) are exercisable by any body having the functions of taking enforcement action in respect of 
the breach in question: see s 1(5)(c) (as amended) Sch 1 para 12A (added by the Planning and 
Compensation Act 1991 s 32, Sch 7 paras 8, 53(7)); the Town and Country Planning Act 1990 s 1(6) (as 
added and amended), Sch 1A para 5 (Sch 1A added by the Local Government (Wales) Act 1994 s 18, 
Sch 4). In relation to Wales, the Town and Country Planning Act 1990 Sch 1A para 5 (as so added) 
applies only in relation to any area for which, by virtue of any provision made under s 6, s 7 or s 8 (see 
paras 34-36 ante), there is more than one local planning authority: Sch 1A para 3 (as so added). In 
relation to England, Sch 1 para 12A (as added) does nat apply in Greater London: Sch 1 para 21(1). For 
the meaning of ‘functions’ see para 2 note 1 ante; for the meaning of “taking enforcement action” see 
para 551 ante; as to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29; and as to 
local planning authorities generally see para 28 et seg ante. 

6 Ibid s 187B(2) (as added: see note 3 supra). The court has jurisdiction to grant interim injunctions and 
mandatory injunctions to enforce actual breaches of planning control: Runnymede Borough Council v 
Hanwood, Croydon London Borough Council v Gladden (1994) 92 LGR 561, [1994] JPL 723, CA (applied in 
South Hams District Council v Halsey [1996] 3 PLR 38, CA). Once an injunction has been granted, it 
cannot be discharged except where there has been a significant change of circumstances since the order 
was made: Salisbury District Council v Le Roi [2001] EWCA Civ 1490, [2002] 1 P & CR 501, CA. Similar 
considerations apply to its suspension pending a further planning appeal: see Waverley Borough Council v 
Lee [2003] EWHC 29 (Ch), [2003] All ER (D) 30 (Jan); further proceedings [2003] EWHC 941 (QB), 
[2003] All ER (D) 64 (Mar). 

The jurisdiction of the court under the Town and Country Planning Act 1990 s 187B (as added) is an 
original, not a supervisory, jurisdiction, and in all cases the court has to decide whether in all the 
circumstances it is just and proportionate, in the Convention sense, to exercise its discretion under that 
provision to grant the relief sought against the particular defendant: South Buckinghamshire District Council 
v Porter, Chichester District Council v Searle, Wrexham County Borough Council v Berry, Hertsmere Borough 
Council v Harty [2003] UKHL 26, [2003] All ER (D) 312 (May), affg [2001] EWCA Civ 1549, [2002] 
1 All ER 425, [2002] 1 WLR 1359, CA (a case involving enforcement action against four gypsy families 
living in mobile homes in breach of planning control and enforcement notices; for a discussion of the 
competing objectives of protecting the environment and whatever countervailing rights the families had 
see [2001] EWCA Civ 1549 at [38]-[41] per Simon Brown LJ; and see further para 7 the text and notes 
24-26 ante). Cf Tonbridge and Malling Borough Council v Davis [2003] EWHC 1069 (QB) at [40], [2003] 
All ER (D) 177 (May) per Stanley Burnton J (judicial loyalty (and not merely deference) to the lawful 
decisions of the elected executive branch of government required (other things being equal) the 
enforcement of the Secretary of States decision) (affd [2004] EWCA Civ 194, (2004) Times, 5 March, 
[2004] All ER (D) 426 (Feb) where the dictum of Stanley Burnton J is explained at [23]); Buckinghamshire 
County Council v North West Estates ple [2002] EWHC 1088 (Ch) at [29], [2003] JPL 414 per Jacobs J 
(prima facie the court should exercise its discretion to grant an injunction to enforce compliance with an 
enforcement notice when asked to do so since the planning authority is the democratically elected body 
entrusted with planning control; it is for the respondent to demonstrate why an enforcement notice 
beyond challenge should not be enforced by way of injunction); St Albans District Council v Daniels [2003] 
EWHC 2485 (QB), [2003] All ER (D) 230 (Oct) (as a matter of principle, when exercising its discretion 
under the Town and Country Planning Act 1990 s 187B (as added) the court should have at the forefront 
of its consideration the need to bring present and defined breaches of planning control to an end); Epping 
Forest District Comucil v Mason [2002] EWHC 1532 (QB), [2002] All ER (D) 110 (ul) (differing 
considerations applying to the grant (1) of an interim injunction to prevent anticipated breach of 
planning control by bringing caravans onto a site and (2) of a permanent injunction requiring the 
removal of the defendants from the site and the carrying out of restorative works); Mid Bedfordshire District 
Council v Brown [2004] EWCA Ciy 1709 at [25], [2004] All ER (D) 310 (Dec) (judge’s decision to 
suspend injunction pending determination of the planning application held not to have taken proper 
account of the vital role of the court in upholding the important principle that its orders are meant to be 
obeyed and not to be ignored with impunity). 

As to the exercise of discretion see also North West Estates ple v Buckinghamshire County Council [2003] 
EWCA Civ 719, [2003] All ER (D) 304 (May) (judge correct in accepting validity of enforcement notice 
at face value and granting mandatory injunction ordering removal of workshop); Brent London Borough 
Council v Dowrtan [2003] EWCA Civ 920, (2003) 147 Sol Jo LB 904, [2003] All ER (D) 309 (Jul); 
Tewkesbury Borough Council v Appleton [2004] All ER (D) 131 (Oct) (injunction against a group of 
travelling showpeople; the court indicated its willingness to commit the defendants to prison if the 
injunction was not obeyed); Maldon District Council v Hammond [2005] All ER (D) 92 (Jul), CA. For a 
case with multiple defendants see Hillingdon London Borough Council v Guinea Enterprises Ltd (1998) 
76 P & CR 338, 

7 See Kirklees Metropolitan Borough Council v Wickes Building Supplies Ltd [1993] AC 227, [1992] 3 All ER 
717, HL; Uttlesford District Council v Sanders [2005] All ER (D) 79 (Aug). 
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8 Town and Country Planning Act 1990 s 187B(3) (as added: see note 3 supra); and see CPR Sch 1 RSC 
Ord 110 r 1(1), Sch 2 CCR Ord 49 r 7(1). See eg South Cambridgeshire District Council v Persons Unknown 
[2004] EWCA Civ 1280, (2004) Times, 11 November, [2004] AU ER (D) 112 (Sep). 

9 As to service of court documents see PRACTICE AND PROCEDURE vol 37 (Reissue) para 316 et seq. 

10 CPR Sch 1 RSC Ord 110 r 1(2), (4), Sch 2 CCR Ord 49 r 7(2), (4). 

11 ‘Filing’, in relation to a document, means delivering it, by post or otherwise, to the court office: 
CPR 2.3(1). See also Van Aken v Camden London Borough Council [2002] EWCA Civ 1724, [2003] 
1 All ER 552, [2003] 1 WLR 684 (the mere delivery of a document to a court office constitutes filing 
within the definition in CPR 2.3(1) without any requirement for there to be any person at the office to 
receive or authenticate that document). 

12 CPR Sch 1 RSC Ord 110 r 1(3), Sch 2 CCR Ord 49 r 7(3). As to witness statements and affidavits see 
generally EVIDENCE vol 17(1) (Reissue) para 964 et seq. 

13 Slough Borough Council v Prashar [2004] EWCA Civ 671 at [10], [2004] All ER (D) 210 (May) per 
Longmore LJ. 


(9) CERTIFICATES OF LAWFUL USE OR DEVELOPMENT 
(i) Certificate of Lawfulness of Existing Use or Development (*CLEUD”) 


586. Certificate of lawfulness of existing use or development (‘CLEUD’); in 
general. If any person wishes to ascertain whether: 

(1) any existing use’ of buildings? or other land? is lawful"; 

(2) any operations which have been carried out in, on, over or under land are 

lawful; or 

(3) any other matter constituting a failure to comply with any condition or 

limitation subject to which planning permission has been granted is lawful’, 
he may make an application for the purpose to the local planning authority® specifying 
the land and describing the use, operations or other matter’. 

If, on such an application, the local planning authority is provided with information 
satisfying it of the lawfulness at the time of the application of the use, operations or other 
matter described in the application, or that description as modified by the local planning 
authority or a description substituted by it, it must issue a certificate to that effect; and in 
any other case it must refuse the application’. 

Such a certificate must: 

(a) specify the land to which it relates; 

(b) describe the use, operations or other matter in question’; 

(c) give the reasons for determining the use, operations or other matter to be 

lawful; and 

(d) specify the date of the application for the certificate’®. 

Such a certificate may be issued: 

(1) for the whole or part of the land specified in the application; and 

(ii) where the application specifies two or more uses, operations or other matters, 

for all of them or some one or more of them; 
and must be in such form as may be prescribed by a development order'?. 

Such a certificate does not affect any matter constituting a failure to comply with any 
condition or limitation subject to which planning permission has been granted unless 
that matter is described in the certificate!”. 

The lawfulness of any use, operations or other matter for which such a certificate is in 
force is to be conclusively presumed"; and such a certificate in respect of any use also 
has effect for the purposes of specified enactments” as if it were a grant of planning 
permission?”. 

1 For the meaning of ‘use’ see para 221 note 4 ante. It has been held that a dormant use may be classed as 


an “existing use” for these purposes: Panton v Secretary of State for the Environment [1999] 1 PLR 92. 
2 For the meaning of ‘building’ see para 2 note 10 ante. 
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For the meaning of ‘land’ see para 2 note 10 ante. l 

For these purposes, uses and operations are lawful at any time if (1) no enforcement action may then be 
taken in respect of them, whether because they did not involve development or require planning 
permission or because the time for enforcement action has expired or for any other reason; and (2) they 
do not constitute a contravention of any of the requirements of any enforcement notice then in force: 
Town and Country Planning Act 1990 s 191(2) (ss 191, 193 substituted by the Planning and 
Compensation Act 1991 s 10(1)); and see R v Epping Forest District Council, ex p Philcox [2002] PLCR 227 
[2000] NPC 146, [2000] All ER (D) 2216, CA. For the meaning of ‘taking enforcement action’ see 
para 551 ante; for the meaning of “development” see para 217 ante; for the meaning of Planning 
permission” for these purposes see para 551 note 2 ante; and for the meaning of 'enforcement notice” see 
para 561 ante. 

For these purposes, any matter constituting a failure to comply with any condition or limitation subject 
to which planning permission has been granted is lawful at any time if (1) the time for taking 
enforcement action in respect of the failure has then expired; and (2) it does not constitute a 
contravention of any of the requirements of any enforcement notice or breach of condition notice then 
in force: Town and Country Planning Act 1990 s 191(3) (as substituted: see note 4 supra). For the 
meaning of ‘breach of condition notice’ see para 583 ante. The expiry of the time for taking enforcement 
action in respect of a failure to observe a planning condition does not render works done in breach of the 
condition lawful retrospectively: Agecrest Ltd v Gwynedd County Council [1998] JPL 325. 

As to local planning authorities see para 28 et seq ante. 

Town and Country Planning Act 1990 s 191(1) (as substituted: see note 4 supra); and see Nicholson v 
Secretary of State for the Environment (1998) 76 P & CR 191. As to the mode of application see para 589 
post; for guidance as to certificates of lawful use or development see ODPM (ex-DOE) Circular 10/97 
Enforcing Planning Control—Legislative Provisions and Procedural Requirements Annex 8; and as to the status of 
such guidance see para 9 ante. 

Town and Country Planning Act 1990 s 191(4) (as substituted: see note 4 supra). As to the construction 
of s 191(4) (as so substituted) see the ministerial decision reported in [2003] JPL 258 (evidence as to 
lawfulness must relate to uses subsisting at the time of the application). 

le in the case of any use falling within one of the classes specified in an order under the Town and 
Country Planning Act 1990 s 55(2)(f) (see para 223 ante at head (6) in the text), identifying it by 
reference to that class. 

Ibid s 191(5) (as substituted: see note 4 supra). 

Town and Country Planning Act 1990 s 193(4) (as substituted: see note 4 supra). A certificate under the 
Town and Country Planning Act 1990 s 191 (as substituted) must be in the form set out in the Town and 
Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(11), Sch 4, or in 
a form substantially to the same effect: art 24(11). For the meaning of ‘development order’ see para 252 
ante. Às to the degree of precision required in the certificate see Main v Secretary of State for the 
Environment (1998) 77 P & CR 300. 

Town and Country Planning Act 1990 s 193(5) (as substituted: see note 4 supra). See also R v East Sussex 
County Council, ex p Reprotech (Pebsham) Ltd [2002] UKHL 8, [2002] 4 All ER 58, [2003] 1 WLR 348 
(decided under the Town and Country Planning Act 1990 s 64 (repealed) (application to determine 
whether proposed development would constitute a material change of use: see now s 192 (as substituted); 
and para 587 post) (the opinion of a county planning officer could not reasonably be taken as a binding 
representation that no planning permission was required). 

Town and Country Planning Act 1990 s 191(6) (as substituted: see note 4 supra). 

le for the purposes of (1) the Caravan Sites and Control of Development Act 1960 s 3(3) (see para 1039 
post); (2) the Control of Pollution Act 1974 s 5(2) (repealed subject to transitional provisions); and (3) the 
Environmental Protection Act 1990 s 36(2)(a) (see PROTECTION OF ENVIRONMENT AND PUBLIC 
HEALTH vol 38 (Reissue) para 203). For the meaning of ‘enactment’ see para 2 note 11 ante. 

Town and Country Planning Act 1990 s 191(7) (as substituted: see note 4 supra). An order under the 
Planning and Compensation Act 1991 s 84(2) (commencement orders) may provide for established use 
certificates to have effect, in such circumstances and to such extent as may be specified in the order, for 
the purposes of the Town and Country Planning Act 1990 s 191 (as substituted): Planning and 
Compensation Act 1991 s 10(2). Without prejudice to the generality of the Planning and Compensation 
Act 1991 (Commencement No 11 and Transitional Provisions) Order 1992, Sl 1992/1630, art 3(1), the 
Town and Country Planning Act 1990 s 192(4) (as originally enacted) (conclusiveness of established use 
certificates for the purposes of an appeal to the Secretary of State against an enforcement notice) 
continues to apply for the purpose of established use certificates, within the meaning of s 192 (as 
originally enacted), granted under the Town and Country Planning Act 1990 notwithstanding the repeal 
of s 192 (as originally enacted) and its substitution by the Planning and Compensation Act 1991 s 10(1): 
Planning and Compensation Act 1991 (Commencement No 11 and Transitional Provisions) Order 1992 
art 3(2). For guidance as to the effect of established use certificates existing on 27 July 1992 and their 
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conversion into certificates of lawful use or development see ODPM (ex-DOE) Circular 10/97 Enforcing 
Planning Control—Legislative Provisions and Procedural Requirements Annex 8. 


(ii) Certificate of Lawfulness of Proposed Use or 
Development (‘CLOPUD’) 


587. Certificate of lawfulness of proposed use or development (‘(CLOPUD’); 
in general. If any person wishes to ascertain whether: 

(1) any proposed use! of buildings? or other land; or 

(2) any operations proposed to be carried out in, on, over or under land, 
would be lawful*, he may make an application for the purpose to the local planning 
authority? specifying the land and describing the use or operations in question”. 

If, on such an application, the local planning authority is provided with information 
satisfying it that the use or operations described in the application would be lawful if 
instituted or begun at the time of the application, the authority must issue a certificate to 
that effect; and in any other case it must refuse the application’. 

Such a certificate must: 

(a) specify the land to which it relates; 

(b) describe the use or operations in question®; 

(c) give the reasons for determining the use or operations to be lawful; and 

(d) specify the date of the application for the certificate”. 

Such a certificate may be issued: 

(i) for the whole or part of the land specified in the application; and 

(1) where the application specifies two or more uses, operations or other matters, 

for all of them or some one or more of them; 
and must be in such form as may be prescribed by a development order!º. 

Such a certificate does not affect any matter constituting a failure to comply with any 
condition or limitation subject to which planning permission has been granted unless 
that matter is described in the certificate!!. 

The lawfulness of any use or operations for which such a certificate is in force is to be 
conclusively presumed unless there is a material change, before the use is instituted or 
the operations are begun, in any of the matters relevant to determining such 
lawfulness'?. 

It has been held that it is generally appropriate to apply for a certificate under the 
above provisions rather than to apply to the court for a declaration that a proposed use 
would be lawful’?. 

Partly as from a day to be appointed", if: 

(A) certain internal operations are included in the statutory definition of 

‘development’ by means of a development order’; 

(B) at the date the development order comes into force a certificate under the above 

provisions is in force in respect of the operations; and 

(C) before that date no such operations have been begun, 
then the certificate is of no effect’®. 


For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of ‘building’ see para 2 note 10 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

As to the circumstances in which uses and operations are lawful see para 586 note 4 ante. 

As to local planning authorities see para 28 et seq ante. 

Town and Country Planning Act 1990 s 192(1) (ss 192, 193 substituted by the Planning and 
Compensation Act 1991 s 10(1)). As to the mode of application see para 589 post; for guidance as to 
certificates of lawful use or development generally see ODPM (ex-DOE) Circular 10/97 Enforcing 
Planning Control—Legislative Provisions and Procedural Requirements Annex 8; and as to the status of such 


guidance see para 9 ante. 
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Town and Country Planning Act 1990 s 192(2) (as substituted: see note 6 supra). A local planning 
authority has power to encourage an applicant to amend the description of a proposed development, but 
not to require modification as a condition of granting an application: R v Thanet District Council, ex p Tapp 
[2001] EGCS 43, CA. In considering an application for a certificate of lawfulness of proposed use, the 
interposition of a notionally permitted use between the existing use and the use applied for is not 
relevant: Waltham Forest London Borough Council v Secretary of State for Transport, Local Government and the 
Regions [2002] EWCA Civ 330, [2002] 13 EG 99 (CS), [2002] All ER (D) 236 (Mar). 

le in the case of any use falling within one of the classes specified in an order under the Town and 
Country Planning Act 1990 s 55(2)(f) (see para 223 ante at head (6) in the text), identifying it by 
reference to that class. 

Ibid s 192(3) (as substituted: see note 6 supra). 

Ibid s 193(4) (as substituted: see note 6 supra). A certificate under the Town and Country Planning 
Act 1990 s 192 (as substituted) must be in the form set out in the Town and Country Planning (General 
Development Procedure) Order 1995, SI 1995/419, art 24(11), Sch 4, or in a form substantially to the 
like effect: art 24(11). For the meaning of ‘development order’ see para 252 ante. 

It has been held that a certificate expressed to have been issued under the Town and Country 
Planning Act 1990 s 191 (as substituted) (see para 586 ante) but which was intended to be issued under 
s 192 (as substituted) fell within the words “a form substantially to the like effect’ and was valid: see Broads 
Authority v Secretary of State for the Environment, Transport and the Regions (2001) 81 P & CR 16, [2001] JPL 
115n. 

Town and Country Planning Act 1990 s 193(5) (as substituted: see note 6 supra). See also R v East Sussex 
County Council, ex p Reprotech (Pebsham) Ltd [2002] UKHL 8, [2002] 4 All ER 58, [2003] 1 WLR 348 
(cited in para 586 note 12 ante); Coghurst Wood Leisure Park Ltd v Secretary of State for Transport, Local 
Government and the Regions and Rother District Council [2003] JPL 206. 

Town and Country Planning Act 1990 s 192(4) (as substituted: see note 6 supra). 

See Thames Heliport ple v Tower Hamlets London Borough Council (1996) 74 P & CR 164, [1997] JPL 
448, CA. 

Ie partly as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. 
le if the Town and Country Planning Act 1990 s 55(2) (as amended) (operations or uses not involving 
development: see para 223 ante) is disapplied in respect of any operations by virtue of a development 
order under s 55(2A) (as added) (see para 223 note 9 ante). 

Planning and Compulsory Purchase Act 2004 s 49(2), (3). At the date at which this title states the law, 
s 49 was in force for the purposes of making subordinate legislation only: see the Planning and 
Compulsory Purchase Act 2004 (Commencement No 1) Order 2004, SI 2004/2097, art 2; and para 4 
note 8 ante. 


588. Application for certificate in anticipation of disposal of Crown land. 
At the date at which this title states the law, provision is made for the purpose of 
enabling Crown land’, or an interest in Crown land?, to be disposed of with the benefit 
of a certificate? of lawfulness of proposed use or development*. The relevant statutory 
provisions are the same as those relating to applications for planning permission in 
anticipation of the disposal of Crown land and have already been discussed in that 
context”. As from a day to be appointed®, however, those provisions are repealed by the 
Planning and Compulsory Purchase Act 20047. 


1 


2 


6 


For the meaning of‘Crown land’ for these purposes see para 11 note 1 ante; and for the meaning of “land” 
see para 2 note 10 ante. 

For the meaning of references to the disposal of an interest in Crown land, and to a private interest in 
such land, for these purposes see the Town and Country Planning Act 1990 s 293(4); and para 11 ante. 
lea certificate under the Town and Country Planning Act 1990 s 192 (as substituted): see para 587 ante. 
Any application so made for a certificate under s 192 (as substituted) must be determined as if the land 
were not Crown land: s 299(4) (substituted by the Planning and Compensation Act 1991 s 32, Sch 7 
paras 8, 46; prospectively repealed). 

See the Town and Country Planning Act 1990 s 299 (as amended and prospectively repealed); and 
para 454 ante. 

See para 454 ante. As to the procedure on such an application see para 589 et seg post. 

le as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, 6 August 2004 had been appointed for limited purposes only: see 
note 7 infra. 

Ibid ss 79(4), 120, Sch 3 para 10(2), Sch 9. In so far as it confers on the Secretary of State or the National 
Assembly for Wales a power or imposes a duty to make or to make provision by rules, regulations, 
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development order or other order or to give directions, or make provision with respect to the exercise of 
any such power or performance of such duty, Sch 3 para 10 came into force on 6 August 2004: see the 
Planning and Compulsory Purchase Act 2004 (Commencement No 1) Order 2004, SI 2004/2097, art 2; 
and para 4 note 8 ante. 


(iii) Procedure on Application for CLEUD or CLOPUD 


589. Applications for certificates of lawfulness of existing or proposed use 
or development. An application for a certificate of lawfulness of existing or proposed 
use or development" must be made in such manner as may be prescribed by a 
development order? and must include such particulars, and be verified by such evidence, 
as may be required by such an order or by any directions given under such an order or 
by the local planning authority”. 

An application for such a certificate must be in writing” and must, in addition to 
specifying the land and describing the use, operations or other matter in question”, 
include the specified” information”. Such an application must be accompanied by: 

(1) a plan identifying the land to which the application relates; 

(2) such evidence verifying the information included in the application as the 

applicant can provide; 

(3) a statement setting out the applicant' interest in the land, the name and address 
of any other person known to the applicant to have an interest in the land and 
whether any such other person has been notified of the application’. 

Where such an application specifies two or more uses, operations or other matters, the 
plan which accompanies the application must indicate to which part of the land each 
such use, operation or matter relates”. 

Where an application for a certificate of lawfulness of proposed use or developmen 
is made in respect of Crown land!!, it must, in addition to the documents required by 
heads (1) to (3) above, be accompanied by: 

(a) a statement that the application is made’? in respect of Crown land; and 

(b) where the application is made by a person authorised in writing by the 
appropriate authority!?, a copy of that authorisation!. 

The local planning authority may by notice in writing require the applicant to 

provide such further information as may be specified to enable the authority to deal 
with the application”. 


(10 


1 Iean application for a certificate under the Town and Country Planning Act 1990 s 191 (as substituted) 
(see para 586 ante) or s 192 (as substituted) (see para 587 ante). 
2 For the meaning of ‘development order’ see para 252 ante. 
3 Town and Country Planning Act 1990 s 193(1) (s 193 substituted by the Planning and Compensation 
Act 1991 s 10(1)). As to local planning authorities see para 28 et seq ante. 
As to the use of electronic communications see para 451 ante. 
le in accordance with the Town and Country Planning Act 1990 s 191 or s 192 (each as substituted). 
le the information specified in the Town and Country Planning (General Development Procedure) 
Order 1995, SI 1995/419, art 24(1)(a)-(g). The information so specified is: (1) the paragraph of the Town 
and Country Planning Act 1990 s 191(1) (as substituted) or, as the case may be, s 192(1) (as substituted) 
under which the application is made; (2) in the case ofan application under s 191(1) (as substituted), the 
date on which the use, operations or other matter began or, in the case of operations carried out without 
planning permission, the date on which the operations were substantially completed; (3) in the case of an 
application under s 191(1)(a) (as substituted), the name of any use class specified in an order under 
s 52(2)(f) (see para 223 ante at head (6) in the text) which the applicant considers applicable to the 
existing use; (4) in the case of an application under s 191(1)(c) (as substituted), sufficient details of the 
planning permission to enable it to be identified; (5) in the case of an application under s 192(1)(a) (as 
substituted), the use of the land at the date of the application, or, when the land is not in use at that date, 
the purpose for which it was last used, and the name of any use class specified in an order under s 55(2)(f) 
which the applicant considers applicable to the proposed use; (6) the applicant's reasons, if any, for 
regarding the use, operations or other matter described in the application as lawful; and (7) such other 
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information as the applicant considers to be relevant to the application: Town and Country Planning 
(General Development Procedure) Order 1995, SI 1995/419, art 24(1)(a)-(g). 

7 Ibid art 24(1). Article 5(1) (as amended) (authority to which application is to be made: see para 450 ante) 
applies as it applies to an application for planning permission: art 24(4). For model forms of application 
see ODPM (ex-DOE) Circular 10/97 Enforcing Planning Control—Legislative Provisions and Procedural 


Requirements Annex 8. 
8 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(2). 


9 Ibid art 24(3). 

10 le an application under the Town and Country Planning Act 1990 s 192(1) (as substituted): see para 587 
ante. 

11 Te by virtue of ibid s 299(2) (as amended; prospectively repealed): see paras 454, 588 ante. 

12 See note 11 supra 

13 For the meaning of ‘appropriate authority’ for these purposes see para 11 note 20 ante. 

14 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(2A) 
(added by SI 1995/1139). 

15 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(7). 


590. Applications relating to county matters. A county planning authority’ in 
England must, before determining an application for a certificate of lawful use or 
development”, give the district planning authority, if any’, for the area in which the 
relevant land* lies a period of at least 14 days, from the date of receipt of the application 
by the district planning authority, within which to make recommendations about the 
manner in which the application is determined; and the county planning authority must 
take any such recommendations into account?. 
A county planning authority must: 
(1) on determining such an application, as soon as reasonably practicable notify the 
district planning authority, if any, of the terms of its decision; or 
(2) if any such application is referred to the Secretary of State”, inform the district 
planning authority, if any, of the date when the application was so referred and, 
when notified to it, of the terms of the decision’. 


1 As to county planning authorities see para 28 ante. 

2 Te an application under the Town and Country Planning Act 1990 s 191 or s 192 (each as substituted): see 
paras 586—686 ante. 

3 As to district planning authorities (of which there are none in Wales) see para 28 ante. 

4 For the meaning of land” see para 2 note 10 ante. 

5 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 12(1). 

6 As to the Secretary of State see para 19 ante. 

7 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 12(2). 


591. Register of applications for certificates. The register of planning 
applications! kept by the local planning register authority? must contain the following 
information in respect of every application for a certificate of lawfulness of existing or 
proposed use or development? relating to the authority's area: 

(1) the name and address of the applicant; 


(2) the date of the application; 
(3) the address or location of the land? to which the application relates; 
(4) the description of the use, operations or other matter included in the 


application; 

(5) the decision, if any, of the local planning authority? in respect of the application 
and the date of such decision; 

(6) the reference number, date and effect of any decision of the Secretary of State? 


or, in relation to Wales, of the National Assembly for Wales” on an appeal in 
respect of the application”. 


1 Ie the register kept in accordance with the Town and Country Planning Act 1990 s 69(1) (as amended) 
(prospectively substituted): see paras 466-467 ante. 
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For the meaning of local planning register authority” see para 467 note 1 ante. 

3 Ie every application for a certificate under the Town and Country Planning Act 1990 s 191 (as 
substituted) (see para 586 ante) or s 192 (as substituted) (see para 587 ante). 

4 For the meaning of ‘land’ see para 2 note 10 ante. 

5 As to local planning authorities see para 28 et seq ante. 

6 As to the Secretary of State see para 19 ante. 

7 Asto the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 451 note 13 ante. 

8 ‘Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 25(6). 


592. Procedure for dealing with applications. Provision may be made by a 
development order’ for regulating the manner in which applications for certificates of 
existing or proposed use or development? are to be dealt with by local planning 
authorities”; and, in particular, such an order may provide for requiring the authority to 
give: 

(1) to any applicant within such time as may be prescribed by the order such notice 
as may be so prescribed as to the manner in which his application has been dealt 
with; and 

(2) to the Secretary of State” or, in relation to Wales, to the National Assembly for 
Wales? and to such other persons as may be prescribed by or under the order, 
such information as may be so prescribed with respect to such applications made 
to the authority, including information as to the manner in which any 
application has been dealt with. 

Where the local planning authority receives such an application and any fee required 
to be paid in respect of the application”, the authority must, as soon as reasonably 
practicable, send to the applicant an acknowledgment of the application?; and, where, 
after sending such an acknowledgment, the local planning authority considers that the 
application is invalid”, it must, as soon as practicable, notify the applicant that his 
application is invalid!º. 

The local planning authority must give the applicant written notice?! of its decision 
within a period of eight weeks beginning with the date of receipt by the authority of 
the application and any fee required to be paid in respect of the application or, except 
where the applicant has already given notice of appeal to the Secretary of State or the 
Assembly, within such extended period as may be agreed upon in writing between the 
applicant and the authority??. 

Where an application is refused, in whole or in part, including a case in which the 
authority modifies the description of the use, operations or other matter in the 
application or substitutes an alternative description for that description, the notice of 
decision must state clearly and precisely the authority’s full reasons for its decision and 
must includes a statement to the effect that, if the applicant is aggrieved'* by the 
decision, he may appeal'* to the Secretary of State or the Assembly?”. 


1 For the meaning of ‘development order’ see para 252 ante. 

2 Iean application for a certificate under the Town and Country Planning Act 1990 s 191 (as substituted) 
(see para 586 ante) or s 192 (as substituted) (see para 587 ante). 

3 Ibid s 193(2) (s 193 substituted by the Planning and Compensation Act 1991 s 10(1)). As to local 
planning authorities see para 28 et seq ante. 

4 As to the Secretary of State see para 19 ante. 

5 As to the transfer of functions under the Town and Country Planning Act 1990 s 193 (as substituted), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

6 Town and Country Planning Act 1990 s 193(3) (as substituted; see note 3 supra). The Town and Country 
Planning (General Development Procedure) Order 1995, SI 1995/419, art 20(4) (information about 
applications: see para 532 ante) applies to an application for a certificate to which art 24(1) (see para 589 
ante) applies as it applies to an application for planning permission: art 24(4). 
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As to the fee payable see paras 463-464 ante. 

8 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(5). 
The acknowledgment must be in the terms, or substantially in the terms, set out in art 24(5), Sch 1 Pt I: 
art 24(5). 

9 Ie by reason of failure to comply with ibid art 24A(1)-(5) (see the text and notes 7-8 supra; and para 589 
ante) or any other statutory requirement. 

10 Ibid art 24(6). 

11 As to the use of electronic communications see para 451 ante. 

Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(8). As 

to the Assembly see para 451 note 13 ante. For the purpose of calculating the appropriate period so 

specified, where any fee required has been paid by a cheque which is subsequently dishonoured, the time 

between the date when the authority sends the applicant written notice of the dishonouring of the 

cheque and the date when the authority receives the full amount of the fee is not to be taken into 

account: Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, 

art 24(9). 

13 As to the meaning of ‘person aggrieved’ see ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 66. 

14 Te under the Town and Country Planning Act 1990 s 195 (as amended): see para 613 post. 

15 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(10). 


(iv) Revocation of CLEUD or CLOPUD 


593. Power to revoke certificates of lawfulness of existing or proposed use 
or development. A local planning authority! may revoke a certificate of lawfulness of 
existing or proposed use or development? if, on the application for the certificate: 

(1) a statement was made or document used which was false in a material particular; 

or 

(2) any material information was withheld’. 

Provision may be made by a development order* for regulating the manner in which 
certificates may be revoked and the notice to be given of such revocation’. 


As to local planning authorities see para 28 et seq ante. 
2 le a certificate under the Town and Country Planning Act 1990 s 191 (as substituted) (see para 586 ante) 
or s 192 (as substituted) (see para 587 ante). 
Ibid s 193(7) (s 193 substituted by the Planning and Compensation Act 1991 s 10(1)). 
For the meaning of ‘development order’ see para 252 ante. 
5 Town and Country Planning Act 1990 s 193(8) (as substituted: see note 3 supra). 


OS 


594. Procedure on revocation of certificate. Where a local planning authority! 
proposes to revoke? a certificate of lawfulness of existing or proposed use or 
development”, the authority must, before it revokes the certificate, give notice of that 
proposal to: 

(1) the owner of the land affected; 

(2) the occupier of the land affected; 

(3) any other person who will, in the authority’s opinion, be affected by the 

revocation; and 

(4) in the case of a case of a certificate issued by the Secretary of State” ary in 

relation to Wales, by the National Assembly for Wales? on an appeal®, to him or 
to the Asssembly”. 

A notice so issued must invite the person on whom the notice is served to make 
representations on the proposal to the authority within 14 days of service of the notice; 
and the authority may not revoke the certificate until the expiry of all such periods 
allowed for making representations have expired’. 


An authority must give written notice of any revocation? to every person on whom 
notice of the proposed revocation was so served!º. 


1 As to local planning authorities see para 28 et seq ante. 
2 Ie in accordance with the Town and Country Planning Act 1990 s 193(7) (as substituted): para 593 ante. 
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le a certificate issued under ibid s 191 (as substituted) or s 192 (as substituted): see paras 586-587 ante. 
As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended}; and as to the Assembly see para 20 ante. See also para 451 note 13 ante. 

le on an appeal under the Town and Country Planning Act 1990 s 195 (as amended): see para 614 post. 
Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(12). As 
to the use of electronic communications see para 451 ante. 

Ibid art 24(13). 

le under the Town and Country Planning Act 1990 s 193(7) (as substituted): see para 593 ante. 


10 Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 24(14). 


(v) Offences 


595. Offences. If any person, for the purpose of procuring a particular decision on 
an application, whether by himself or another, for the issue of a certificate of lawfulness 
of existing or proposed use or development': 


(1) knowingly or recklessly makes a statement which is false or misleading in a 


material particular; 


(2) with intent to deceive, uses any document which is false or misleading in a 


material particular; or 


(3) with intent to deceive, withholds any material information, 


he is guilty of an offence and liable on conviction on indictment to imprisonment for a 
term not exceeding two years or a fine, or to both, or on summary conviction to a fine 
not exceeding the statutory maximum’. 


A magistrates’ court may? try an information in respect of any such offence whenever 


laid 


1 


Ie an application for a certificate under the Town and Country Planning Act 1990 s 191 (as substituted) 
(see para 586 ante) or s 192 (as substituted) (see para 587 ante). 

Ibid s 194(1), (2) (s 194 substituted by the Planning and Compensation Act 1991 s 10(1)). For the 
meaning of ‘the statutory maximum’ see para 53 note 10 ante; and as to offences by corporations see 
para 55 ante. 

le notwithstanding the Magistrates’ Courts Act 1980 s 127 (time limit for summary proceedings): see 
MAGISTRATES vol 29(2) (Reissue) para 589. 

Town and Country Planning Act 1990 s 194(3) (as substituted: see note 2 supra). Undue delay may, 
however, result in a breach of the right to a fair trial under the Convention for the Protection of Human 
Rights and Fundamental Freedoms (Rome, 4 November 1950; TS 71 (1953) (Cmd 8969)), art 6(1), now 
set out in the Human Rights Act 1998 s 1(3), Sch 1 Pt I art 6: see para 7 ante; and CONSTITUTIONAL 
LAW AND HUMAN RIGHTS. 


(10) DISCONTINUANCE ORDERS ETC 


596. Penalties for contravention of discontinuance orders etc. Any person 
who without planning permission’; 


(1) uses land?, or causes or permits land to be used for any purpose for which 
an order? has required that its use shall be discontinued, or in 
contravention of any condition imposed by such an order*; or 

(2) resumes, or causes or permits to be resumed, development? consisting of 
the winning and working of minerals® or involving the depositing of 
mineral waste” the resumption of which an order? has prohibited; or 

(3) contravenes, or causes or permits to be contravened, any specified” 
requirement!º, 


is guilty of an offence and liable on conviction on indictment to a fine or on summary 


conviction to a fine not exceeding the statutory maximum”. 


ut 
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Any person who contravenes any requirement of a suspension order'? or who causes 
or permits any requirement of such an order to be contravened is likewise guilty of an 
offence! and liable to the like penalties!*. 

It is, however, a defence for a person charged with any such offence to prove that he 
took all reasonable measures and exercised all due diligence to avoid commission of the 
offence by himself or any person under his control’®; but, if in any case this defence 
involves an allegation that the commission of the offence was due to the act or default of 
another person or due to reliance on information supplied by another person, the 
person charged is not, without the leave of the court, entitled to rely on the defence 
unless he has, within a period ending seven clear days before the hearing, served on the 
prosecutor a notice in writing giving such information identifying or assisting in the 
identification of the other person as was then in his possession’®. 


1 For the meaning of ‘planning permission’ for these purposes see para 551 note 2 ante. 

2 For the meaning of ‘land’ see para 2 note 10 ante. 

3 Te an order under the Town and Country Planning Act 1990 s 102 (as amended) (see paras 346-547 ante) 
or s 102(8), Sch 9 para 1 (as amended) (see para 757 post). 

4 Te by virtue of ibid s 102(1) (see para 546 ante) or, as the case may be, Sch 9 para 1(1) (as amended) (see 

para 757 post). 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 

For the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 

le under the Town and Country Planning Act 1990 Sch 9 para 3 (as amended) (prohibition orders): see 

para 759 post. 

9 Te any such requirement as is specified in ibid Sch 9 para 3(3) (as substituted) or Sch 9 para 3(4): see 
para 759 post. 

10 Ibid s 189(1) (amended by the Planning and Compensation Act 1991 s 21, Sch 1 paras 1, 11). 

11 Town and Country Planning Act 1990 s 189(3). For the meaning of ‘the statutory maximum’ see para 53 
note 10 ante; and as to offences by corporations see para 55 ante, 

12 le an order under ibid Sch 9 para 5 (as amended) (suspension orders: see para 762 post) or Sch 9 para 6 
(supplementary suspension orders: see para 763 post). 

13 Ibid s 189(2). 

14 See note 11 supra. 

15 Town and Country Planning Act 1990 s 189(4). 

16 Ibid s 189(5). As to the service of notices see para 54 ante. 


(o JO un 


597. Enforcement of discontinuance orders etc. Where any step: 
(1) required by a discontinuance order! to be taken for the alteration or removal of 
any buildings or works? or any plant or machinery; or 
(2) required by a prohibition order? to be taken for the alteration or removal of 
plant or machinery or for the removal or alleviation of any injury to amenity*; 
or 
(3) for the protection of the environment? required to be taken by a suspension 
order”, 
has not been taken within the period specified in the order, or within such extended 
period as the local planning authority” or, as the case may be, the mineral planning 
authority”, may allow, the local planning authority? or, as the case may be, the mineral 
planning authority, may enter the land'º and take the required step". 
Where the local planning authority or, as the case may be, the mineral planning 
authority has so exercised its power, the authority may recover from the person who is 


then the owner!2 of the land any expenses reasonably incurred by the authority in doing 
13 
sO, 


1 Te an order under the Town and Country Planning Act 1990 s 102 (as amended) (see paras 546-547 ante) 
or s 102(8), Sch 9 para 1 (as amended) (see para 757 post). 


2 For the meaning of ‘buildings or works’ and of references to their removal see para 43 note 9 ante. 
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le an order under the Town and Country Planning Act 1990 Sch 9 para 3 (as amended): see para 759 
post. 

As to the meaning of ‘amenity’ see para 158 note 8 ante. 

For the meaning of ‘steps for the protection of the environment’ see para 762 note 7 post. 

le an order under the Town and Country Planning Act 1990 Sch 9 para 5 (as amended) (see para 762 
post) or Sch 9 para 6 (see para 763 post). 

As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

For the purposes of the Town and Country Planning Act 1990 s 190(2), (3), (5), any reference to the local 
planning authority is to be construed as a reference to the authority which made the order in question 
or, in the case of an order made by the Secretary of State or by the National Assembly for Wales, the 
authority named in the order: s 1(5) (as amended), Sch 1 para 12, s 1(6) (as added and amended), Sch 1A 
para 4 (Sch 1A added by the Local Government (Wales) Act 1994 s 18, Sch 4; modified by virtue of the 
National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1). In relation 
to Wales, the Town and Country Planning Act 1990 Sch 1A para 4 (as so added) applies only in relation 
to any area for which, by virtue of any provision made under s 6, s 7 or s 8 (see paras 34-36 ante), there 
is more than one local planning authority: Sch 1A para 3 (as so added). In relation to England, Sch 1 
para 12 does not apply in Greater London: Sch 1 para 21(1). For the meaning of ‘functions’ see para 2 
note 1 ante; for the meaning of ‘taking enforcement action’ see para 551 ante; as to Greater London see 
LONDON GOVERNMENT vol 29(2) (Reissue) para 29; and as to local planning authorities generally see 
para 28 et seq ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 190(1), (2). The Public Health Act 1936 s 276 (power of local 
authority to sell certain materials; see PROTECTION OF ENVIRONMENT AND PUBLIC HEALTH vol 38 
(Reissue) para 102) applies in relation to any works executed by an authority under the Town and 
Country Planning Act 1990 s 190(2) as it applies in relation to works executed by a local authority under 
the Public Health Act 1936: Town and Country Planning Act 1990 s 190(5). For the meaning of ‘local 
authority’ see para 3 note 3 ante. 

For the meaning of ‘owner’ see para 17 note 1 ante. 

Town and Country Planning Act 1990 s 190(3). 
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6. APPEALS ETC; IN GENERAL 


(1) RIGHTS OF APPEAL TO THE SECRETA COSA reos 
THE ASSEMBLY 


(i) Appeals regarding Planning Applications and Decisions 


A. IN GENERAL 


598. Rights of appeal and functions of local planning authority where 
certain appeals are made. Where a local planning authority’: 

(1) refuses an application for planning permission? or grants it subject to 
conditions”; 

(2) refuses an application for any consent, agreement or approval of that authority 
required by a condition imposed on a grant of planning permission or grants it 
subject to conditions; or 

(3) refuses an application for any approval of that authority required under a 
development order* or a local development order? or grants it subject to 
conditions, 

the applicant may by notice appeal to the Secretary of State® or, in relation to Wales, to 
the National Assembly for Wales’. 

A person who has made such an application may also appeal to the Secretary of State 

or the Assembly if the local planning authority has done none of the following: 

(a) given notice to the applicant of its decision on the application; 

(b) given notice to the applicant that it has exercised its power? to decline to 
determine the application; 

(c) given notice to him that the application has been referred to the Secretary of 
State or the Assembly in accordance with directions given? by him or by it, 


within such period as may be prescribed by a development order or within such 
extended period as may at any time be agreed upon in writing between the applicant 
and the authority?”. 

Any such appeal must be made by notice served within such time and in such 
manner as may be prescribed by a development order!*. The time so prescribed for the 
service of such a notice must, however, be not less than 28 days from the date of 
notification of the decision or, in the case of an appeal under heads (a) to (c) above, 28 
days from the end of the prescribed period!? or, as the case may be, the period"? as so 
extended!*. 

The following provisions apply, partly as from a day to be appointed!®, if a person 
who has made an application for planning permission!“ appeals to the Secretary of State 
or the Assembly under heads (a) to (c) above'”?. At any time before the end of the 
additional period'* the local planning authority may give the notice referred to in those 
heads”. If the local planning authority so gives notice that its decision is to refuse the 
application: 

(i) the appeal must be treated as an appeal” against the refusal: 

(i) the Secretary of State or the Assembly must give the person making the appeal 

an opportunity to revise the grounds of the appeal; 

(111) the Secretary of State or the Assembly must give such a person an opportunity 

to change any option the person has chosen relating to the procedure for the 


appeal. 
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If, however, the local planning authority so gives notice that its decision is to grant 


the application subject to conditions the Secretary of State or the Assembly must give 
the person making the appeal the opportunity: 


(A) to proceed with the appeal as an appeal?? against the grant of the application 
subject to conditions; 

(B) to revise the grounds of the appeal; 

(C) to change any option the person has chosen relating to the procedure for the 
appeal. 

The Secretary of State or the Assembly must not issue his or its decision on the appeal 


before the end of the additional period”, 


The submission of an environmental statement on such an appeal is discussed 


below”. 


1 


Jo uv + GQ 


As to local planning authorities see para 28 et seg ante. 

As to refusal of planning permission see para 486 ante. For the meaning of “planning permission” see 
para 43 note 6 ante. On its true construction, the word ‘application’ in the Town and Country Planning 
Act 1990 s 78 (as amended) (see the text and notes 3-14 infra) includes an application that the local 
planning authority considered to be invalid; thus a determination of invalidity by the authority does not 
exclude a right of appeal to the Secretary of State or to the Assembly on the question of validity: see R v 
Secretary of State for the Environment, Transport and the Regions, ex p Bath and_North East Somerset District 
Council [1999] 4 All ER 418, [1999] 1 WLR 1759, CA (where, however, the court suggested that there 
may be requests for planning permission which are so deficient in form and substance that no reasonable 
authority or Secretary of State can reasonably treat them as “applications” within the meaning of the 
legislation). 

As to the grant of planning permission subject to conditions see paras 522-523 ante. 

For the meaning of “development order” see para 252 ante. 

As to local development orders see para 419 et seg ante. 

As to the Secretary of State see para 19 ante. 

Town and Country Planning Act 1990 s 78(1) (amended by the Planning and Compulsory Purchase 
Act 2004 s 40(2)(e), partly as from a day to be appointed under s 121; at the date at which this title states 
the law, that amendment was not fully in force). As to the transfer of functions under the Town and 
Country Planning Act 1990 s 78 (as amended), s 78A (as added) so far as exercisable in relation to Wales, 
to the Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, 
art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

As to the procedure on the determination of appeals under the Town and Country Planning Act 1990 
s 78 (as amended) see para 618 et seq post. Section 78 (as amended) does not apply to applications for 
planning permission to which the Town and Country Planning General Regulations 1992, 
SI 1992/1492, reg 3 applies: see para 893 note 8 post. 

The fact that an appeal is pending does not prevent the service of an enforcement notice: Davis v 

Miller [1956] 3 All ER 109, [1956] 1 WLR 1013, DC. As to appeals against enforcement notices on the 
grounds that permission ought to have been granted see para 603 post. 
le under the Town and Country Planning Act 1990 s 70A (as added and substituted) (see para 516 ante) 
or under s 70B (as added) (see para 517 ante). 
le under ibid s 77 (as amended): see para 483 ante. 
Town and Country Planning Act 1990 s 78(2) (amended by the Planning and Compensation Act 1991 
s 17(2); prospectively amended by the Planning and Compulsory Purchase Act 2004 s 43(2), as from a 
day to be appointed under s 121; until the coming into force of that amendment, the words 'or under 
s 70B' (see note 8 supra) are omitted). A failure by the local authority to decide an application is not 
deemed to be a refusal for any other purpose: Edwick v Sunbury-on-Thames UDC (1959) 12 P & CR 
y Clas 

For the purposes of the application of the Town and Country Planning Act 1990 s 79(1) (see para 601 
post), s 253(2)(c) (as amended) (see HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 Reissue) para 798), 
s 266(1)(b) (see para 1013 post) and s 288(10)(b) (see para 47 ante) in relation to an appeal under s 78(2) 
(as so amended), it is assumed that the authority decided to refuse the application in question: s 78(5). As 
to notice of appeal see para 599 post. 

In determining for the purposes of s 78 (as amended) the time which has elapsed without the relevant 
planning authority giving notice to the applicant of its decision in a case where (1) the authority has 
notified an applicant in accordance with the Town and Country Planning (Environmental Impact 
Assessment) (England and Wales) Regulations 1999, SI 1999/293, reg 7(2) (see para 495 ante) that the 
submission of an environmental statement is required; and (2) the Secretary of State or the Assembly has 
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given a screening direction in relation to the development in question (see para 494 ante), no account is 
to be taken of any period before the issue of the direction: reg 32(1). 

11 Town and Country Planning Act 1990 s 78(3). 

12 le the period prescribed as mentioned in ibid s 78(2) (as amended): see the text to note 10 supra. 

13 Ie the extended period mentioned in ibid s 78(2) (as amended): see the text to note 10 supra. 


14 Ibid s 78(4). 

15 le partly as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. 

16 le an application mentioned in the Town and Country Planning Act 1990 s 78(1)(a): see head (1) in the 
text. s 

17 Ibid s 78A(1) (s 78A added by the Planning and Compulsory Purchase Act 2004 s 50(1), partly as from a 
day to be appointed: see note 15 supra). The appeal referred to in the text is an appeal under the Town 
and Country Planning Act 1990 s 78(2) (as amended). 

18 The additional period is the period prescribed by development order for the purposes of ibid s 78A (as 
added) and which starts on the day on which the person appeals under s 78(2) (as amended): s 78A(6) (as 
added: see note 17 supra). 

19 Ibid s 78A(2) (as added: see note 17 supra). 

20 Ie an appeal under ibid s 78(1) (as amended): see the text to notes 1—7 supra. 

21 Ibid s 78A(3) (as added: see note 17 supra). 

22 See note 20 supra, 

23 Town and Country Planning Act 1990 s 78A(4) (as added: see note 17 supra). 

24 Ibid s 78A(5) (as added: see note 17 supra). 

25 See para 618 post. Where an environmental statement was submitted with the original application, three 
copies of that statement and of any further information, where relevant, must be submitted on the appeal: 
see para 503 ante. 


599. Notice of appeal. An applicant who wishes to appeal to the Secretary of 
State! or, in relation to Wales, to the National Assembly for Wales? against a planning 
decision or failure to take such a decision? must give notice of appeal to the Secretary of 
State or the Assembly by: 

(1) serving on him or on it within the specified time? a form obtained from him or 
from it, together with such of the documents specified in heads (a) to (g) below 
as are relevant to the appeal; 

(2) serving on the local planning authority? a copy of the form mentioned in head 
(1) above, as soon as reasonably practicable, together with a copy of any relevant 
document mentioned in head (e) below’. 

The documents so specified are: 

(a) the application made to the local planning authority which has occasioned the 
appeal; 

(b) all plans, drawings and documents sent to the authority in connection with the 
application; 

(c) all correspondence with the authority relating to the application; 

(d) any certificate in relation to notice of the application provided to the authority”; 

(e) any other plans, documents or drawings relating to the application which were 
not sent to the authority; 

(f) the notice of the decision, if any; 

(g) if the appeal relates to an application for approval of certain matters in 
accordance with a condition on a planning permission, the application for that 
permission, the plans submitted with that application and the planning 
permission granted”. 

The Secretary of State or the Assembly may refuse to accept a notice of appeal from an 
applicant if the documents so required are not served on him or on it within the 
specified time limit”. 

The Secretary of State or the Assembly may provide, or arrange for the provision of, 

a website for use for such purposes as he or it thinks fit which relate to such appeals as 
are described above!” and which are capable of being carried out electronically'’. Where 
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a person gives notice of appeal to the Secretary of State or to the Assembly using 
electronic communications’, the person is to be taken to have agreed: 


(i) to the use of such communications for all purposes relating to his appeal which 
are capable of being carried out electronically; 

(ii) that his address! for the purpose of such communications is the address 
incorporated into, or otherwise logically associated with, his notice of appeal; 
and 


(ni) that his deemed agreement under this provision is to subsist until he gives 


notice!* that he wishes to revoke the agreement!”. 
~ 
1 As to the Secretary of State see para 19 ante. 


As to the transfer of functions, so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 

3 Te appeal under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 

4 The time limit so specified is six months from (1) the date of the notice of the decision giving rise to the 
appeal; (2) the expiry of the period specified in the Town and Country Planning (General Development 
Procedure) Order 1995, SI 1995/419, art 20 (see para 532 ante) or, as the case may be, art 21 (see 
para 533 ante); or (3) in a case in which the authority has served a notice on the applicant in accordance 
with art 3(2) (see para 520 ante) that the authority requires further information, and he has not provided 
the information, the date of service of that notice, or such longer period as the Secretary of State or the 
Assembly may at any time allow: art 23(2) (amended in relation to England by SI 2004/3340). 

As to local planning authorities see para 28 et seq ante. 

Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 23(1). 
le any certificate provided under ibid art 7: see para 470 ante. 

Ibid art 23(3). As to publicity for appeals see para 600 post. 

Ibid art 23(4) (added in relation to England by SI 2003/2047 and in relation to Wales by SI 2004/1434). 

O Te appeals under the Town and Country Planning Act 1990 s 78 (as amended) (see para 598 ante) and 
under the Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, 
art 23 (as amended) (see the text and notes 1-9 supra). i 

11 Ibid art 23(5) (art 23(5), (6) added in relation to England by SI 2003/956 and in relation to Wales by 

SI 2004/3156). 

12 For the meaning of “electronic communications” see para 451 ante. 

13 For the meaning of ‘address’ for these purposes see para 451 note 11 ante. 

14 le notice under the Town and Country Planning (General Development Procedure) Order 1995, 

SI 1995/419, art 27A (as added): see para 451 ante. 

15 Ibid art 23(6) (as added: see note 11 supra). 
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600. Publicity for appeals. The statutory provisions relating to notice’ apply to 
any appeal to the Secretary of State? or, in relation to Wales, to the National Assembly 
for Wales? against a planning decision or failure to take such a decision? as they apply to 
applications for planning permission”. 

If the local planning authority® has failed to satisfy the statutory requirements for 
publicity’ in respect of an application for the planning permission at the time any appeal 
is made to the Secretary of State or the Assembly*, those requirements continue to apply 
as if such appeal to him or to it had not been made”; and, when the local planning 
authority has satisfied those requirements, it must inform the Secretary of State or the 
Assembly that it has done so!º. 


1 Ie the Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 6 
(as amended), art 7: see paras 469-470 ante. 

2 As to the Secretary of State see para 19 ante. 

3 As to the transfer of functions, so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 

4 Je any appeal under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 

Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 9(1). 


6 As to local planning authorities see para 28 et seq ante. 
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7 le the Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 8 
(as amended): see para 471 ante. 


8 See note 4 supra. 
Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 9(2). 


10 Ibid art 9(3). 


601. Determination of appeals. The Secretary of State’ must make one or more 
timetables for the purposes of decisions which he must take on an appeal against 
planning decisions and failure to take such decisions?. 

On such an appeal the Secretary of State or, in relation to Wales, the National 
Assembly for Wales? may: 

(1) allow or dismiss the appeal; or 

(2) reverse or vary any part of the decision of the local planning authority”, whether 
the appeal relates to that part of it or not, 

and may deal with the application as if it had been made to him or to the Assembly in 
the first instance”. 

Before so determining an appeal, the Secretary of State or the Assembly must, if 
either the appellant or the local planning authority so wishes, give each of them an 
opportunity of appearing before, and being heard by, a person appointed by him or by 
the Assembly for the purpose”. He or the Assembly must, in determining the appeal, 
take into account any representations” made, where any notice of the appeal has been 
served: 

(a) on an owner of the land or a tenant of an agricultural holding”; or 

(b) on an adjoining owner or occupier’, 
within 21 days beginning with the date when the notice was served on that person, 
provided that the representations are made by any person who satisfies the Secretary of 
State or the Assembly that he is such an owner, tenant or occupier’®. 

If, before or during the determination of such an appeal in respect of an application 
for planning permission to develop’! land!?, the Secretary of State or the Assembly 
forms the opinion that, having regard to the general considerations for the 
determination of applications’, the conditions which may be imposed on the grant of 
planning permission’*, the development order and any directions given under that order, 
planning permission for that development: 

(i) could not have been granted by the local planning authority; or 

(ii) could not have been granted otherwise than subject to the conditions imposed, 
he or the Assembly may decline to determine the appeal or to proceed with the 
determination??, 

If, at any time before or during the determination of such an appeal, it appears to the 
Secretary of State or the Assembly that the appellant is responsible for undue delay in the 
progress of the appeal, he or it may: 

(A) give the appellant notice that the appeal will be dismissed unless the appellant 
takes, within the period specified in the notice, such steps as are specified in the 
notice for the expedition of the appeal; and 

(B) if the appellant fails to take those steps within that period, dismiss the appeal 
accordingly!º. 

The Secretary of State or the Assembly must give notice of his or its decision to every 
person who has made representations which he or it was required to take into account 
in accordance with head (a) above”, His or its decision on such an appeal is final!. The 
validity of such a decision may, however, be challenged on certain statutory grounds!’ or 
on an application for judicial review?°; and it has been held that, notwithstanding the 
absence of a right to a further appeal on the facts, the decision-making process on such 
appeals is not incompatible with the right to a fair hearing before an impartial and 
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independent tribunal” because the judicial review jurisdiction of the High Court 


constitutes a sufficient review of the legality of the decisions and of the procedures 
followed??. 


In the absence of express statutory provisions permitting him to do so, the Secretary 


of State has no power to reinstate an appeal which has been withdrawn”. 


il 


As to the Secretary of State see para 19 ante. 

See the Planning and Compulsory Purchase Act 2004 s 55, Sch 2; and para 527 et seq ante. Note that 
Sch 2 does not apply to decisions on such appeals to be taken by the National Assembly for Wales. The 
appeals referred to in the text are appeals under the Town and Country Planning Act 1990 s 78 (as 
amended): see para 598 ante. There are, however, a number of specified exclusions: see the Town and 
Country Planning (Timetable for Decisions) (England) Order 2005, SI 2005/205; and para 527 ante. 
As to the transfer of functions under the Town and Country Planning Act 1990 s 79 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
As to local planning authorities see pata 28 et seq ante. 

Town and Country Planning Act 1990 s 79(1). See further R v East Kesteven RDC, ex p Sleaford and 
District White City Sports Stadium Co [1947] 1 All ER 310, DC (refusal on ground of overriding need to 
preserve land for agricultural use valid). The Town and Country Planning Act 1990 s 79 (as amended) 
does not apply to applications for planning permission to which the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 3 applies: see para 893 note 8 post. 

Town and Country Planning Act 1990 s 79(2). Section 79(2) does not apply to an appeal (1) referred to 
a planning inquiry commission under s 101 (as amended) (see para 704 post) (s 79(3)); or (2) which falls 
to be determined by an appointed person (see Sch 6 para 2(2) (as amended); and para 623 post). 

Where an appeal against a refusal of planning permission is conducted by way of an informal hearing, 
as opposed to a public local inquiry, the absence of an accusatorial procedure places an inquisitorial 
burden upon the inspector hearing the appeal. There is a danger that the more relaxed atmosphere of an 
informal hearing could lead, not to a full and fair hearing, but rather to a less than thorough examination 
of the issues: see Dyason v Secretary of State for the Environment and Chiltern District Council (1998) 
75 P & CR 506, [1998] JPL 778, CA. 

The Town and Country Planning Act 1990 79(7), Sch 6 (as amended) (see para 621 et seq post) 
applies to appeals under s 78 (as amended), including appeals under s 78 (as amended) as applied by or 
under any other provisions of the Town and Country Planning Act 1990: s 79(7). 

Subject to s 79(2), the provisions of s 70 (as amended) (see para 486 ante), s 72(1), (5) (as amended) 
(see para 522 ante), s 73 (as amended) (see para 524 ante), s 73A (as added) (see para 525 ante) and Sch 5 
Pt 1 (paras 1-6) (as amended) (see para 711 et seq post) apply, with any necessary modifications, in 
relation to an appeal to the Secretary of State or the Assembly under s 78 (as amended) as they apply in 
relation to an application for planning permission which falls to be determined by the local planning 
authority; and a development order may apply, with or without modifications, to such an appeal any 
requirements imposed by a development order by virtue of s 65 (as substituted and amended) (see 
para 468 ante) or s 71 (as amended) (see para 473 ante): s 79(4) (amended by the Planning and 
Compensation Act 1991 s 32, Sch 7 paras 8, 19). For the meaning of ‘planning permission’ see para 43 
note 6 ante; and for the meaning of ‘development order’ see para 252 ante. 

For the meaning of ‘representations’ for these purposes see para 474 note 7 ante. 

Ie notice has been so served under the Town and Country Planning (General Development Procedure) 
Order 1995, SI 1995/419, art 6 (as amended): see para 469 ante. 

Ie notice has been so served under ibid art 8 (as amended): see para 471 ante. 

Ibid art 19(1)(b), (3). As to the persons to whom art 19(1)(b)(@) (see head (a) in the text) applies see 
eg Hamsher v First Secretary of State [2004] EWHC 2299 (Admin), [2004] All ER (D) 137 (Sep). 

For the meaning of ‘develop’ see para 217 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

le the provisions of the Town and Country Planning Act 1990 s 70 (as amended): see para 486 ante. 

le the provisions of ibid s 72(1): see para 522 ante. 

Ibid s 79(6). 

Ibid s 79(6A) (added by the Planning and Compensation Act ODI S eo 

Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 19(2), (3). 
Town and Country Planning Act 1990 s 79(5). 

le under ibid s 288 (as amended): see para 47 ante. See eg Ayres v Secretary of State for the Environment 
(1997) 74 P & CR 246. 

As to judicial review see para 650 post. 
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21 le under the Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 
4 November 1950; TS 71 (1953) (Cmd 8969)), art 6, now set out in the Human Rights Act 1998 s 1(3), 
Sch 1 Pt I art 6: see para 7 ante; and CONSTITUTIONAL LAW AND HUMAN RIGHTS. 

22 See R (on the application of Alconbury Developments Ltd) v Secretary of State for the Environment, Transport and 
the Regions [2001] UKHL 23, [2003] 2 AC 295, [2001] 2 All ER 929; and see further para 483 note 15 


ante. 
23 R (on the application of Corbett) v First Secretary of State [2005] All ER (D) 244 (Jul), [2005] 30 EG 88 (CS). 


B. APPEALS REGARDING PARTICULAR CONSENTS ETC 


602. Rights of appeal; in general. Rights of appeal regarding listed building 
consents! and conservation area consents? under the Planning (Listed Buildings and 
Conservation Areas) Act 1990? and hazardous substances consents* under the Planning 
(Hazardous Substances) Act 19905 are discussed in a later part of this title”. 

Rights of appeal in connection with: 

(1) old mining and mineral planning permissions”; 

(2) the control of advertisements”; 

(3) tree preservation orders”; and 

(4) compliance determinations in relation to war-time breaches of planning control 

by the Crown!º, 

are also discussed below'?. 


1 For the meaning of listed building consent' see para 1109 post. 

2 For the meaning of ‘conservation area consent’ see para 1174 post. 

3 See the Planning (Listed Buildings and Conservation Areas) Act 1990 ss 20-22 (as amended); and 
para 1186 et seg post. 

4 See ibid ss 20-22 (as modified for these purposes); and para 1191 et seq post. 

5 See the Planning (Hazardous Substances) Act 1990 s 21 (as amended); and para 1287 et seq post. 

6 See paras 1186 et seq, 1287 et seg post. 

7 See paras 724-725, 740 post. 

8 See para 833 et seg post. 

9 See paras 883-884 post (consents); paras 885-886 post (enforcement notices relating to trees). 

10 See para 911 post. 

11 See the paragraphs of this title cited in notes 7-10 supra. 


(ii) Appeals against Enforcement Notices; in general 


603. Right of appeal. A person having an interest in the land! to which an 
enforcement notice? relates or a relevant occupier may appeal to the Secretary of State” 
or, in relation to Wales, to the National Assembly for Wales” against the notice, whether 
or not a copy of it has been served on him’. 

An appeal may be brought on any of the following grounds: 

(1) that, in respect of any breach of planning control” which may be constituted by 
the matters stated in the notice, planning permission® ought to be granted or, as 
the case may be, the condition or limitation concerned ought to be discharged: 

(2) that those matters have not occurred; 

(3) that those matters, if they occurred, do not constitute a breach of planning 
control; 

(4) that, at the date when the notice was issued, no enforcement action could be 
taken in respect of any breach of planning control which may be constituted by 
those matters”: 

(5) that copies of the enforcement notice were not duly served’®; 

(6) that the steps required by the notice to be taken, or the activities required by the 
notice to cease, exceed what is necessary to remedy any breach of planning 
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control which may be constituted by those matters or, as the case may be, to 
remedy any injury to amenity'! which has been caused by any such breach; 

(7) that any period specified in the notice’? falls short of what should reasonably be 
allowed!”. 

Such an appeal must be made: 

(a) by giving written notice of the appeal to the Secretary of State or the Assembly 
before the date specified in the enforcement notice as the date on which it is to 
take effect; or 

(b) by sending such notice to him in a properly addressed and prepaid letter posted 
to him or to the Assembly at such time that, in the ordinary course of post, it 
would be delivered to him or to the Assembly before that date; or 

(c) by sending such notice to him or to the Assembly using electronic 
communications!* at such time that, in the ordinary course of transmission, it 
would be delivered to him or to the Assembly before that date?”. 

A person who so gives notice must submit to the Secretary of State or the Assembly, 

either when giving the notice or within the prescribed time'?, a statement in writing: 

(i) specifying the grounds on which he is appealing against the enforcement notice; 
and 

(ii) giving such further information as may be prescribed!’. 

If, where more than one ground is specified in that statement, the appellant does not 
give information required under head (ii) above in relation to each of those grounds 
within the prescribed time, the Secretary of State or the Assembly may determine the 
appeal without considering any ground as to which the appellant has failed to give such 
information within that time'*, 

The Secretary of State or the Assembly must'?, if either the appellant or the local 
planning authority so desires, give each of them an opportunity of appearing before, and 
being heard by, a person appointed by him or by it for the purpose’. 

Where an appeal is so brought, the enforcement notice is of no effect”! pending the 
final determination”? or the withdrawal of the appeal”; and, where any person has 
appealed to the Secretary of State or the Assembly against an enforcement notice, no 
person is entitled, in any other proceedings instituted after the making of the appeal, to 
claim that the notice was not duly served on the person who appealed”. 

The submission of an environmental statement on an enforcement appeal is discussed 
below”. 


1 For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of “enforcement notice” see para 561 ante. Rights of appeal against listed building 
enforcement notices are discussed in a later part of this title: see para 1186 et seq post. As to appeals 
against enforcement notices relating to trees see paras 885-886 post. 

3 For these purposes, ‘relevant occupier’ means a person who (1) on the date on which the enforcement 
notice is issued occupies the land to which the notice relates by virtue of a licence; and (2) continues so 
to occupy the land when the appeal is brought: Town and Country Planning Act 1990 s 174(6) (amended 
by the Planning and Compensation Act 1991 ss 32, 74(6), Sch 7 paras 8, 22, Sch 19 Pt 1). See also 
Buckinghamshire County Council v Secretary of State for the Environment, Transport and the Regions (2000) 
81 P 8 CR 342, [2001] 1 PLR 38 (principal shareholder of company renting building to which 
enforcement notice related was ‘relevant occupier’). 

As to the Secretary of State see para 19 ante. 

5 Asto the transfer of functions under the Town and Country Planning Act 1990 s 174 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

6 Town and Country Planning Act 1990 s 174(1). As to procedure on appeals see para 604 et seq post. 
Where a claimant appeals against an enforcement notice, the onus of proof is on him to demonstrate that 
the notice is invalid: Hill v Secretary of State for Transport, Local Government and the Regions [2003] EWCA 
Civ 1904, [2003] All ER (D) 339 (Nov). It is not normally appropriate to challenge the validity of such 
a notice in criminal proceedings arising out of a failure to comply with it: see R v Wicks [1998] AC 92, 
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[1997] 2 Al ER 801, HL. That decision is not, however, concerned with whether the courts are 
prevented altogether or after a certain date from dealing with an allegation of unlawfulness but only with 
the type of proceedings in which the issue can be raised: see Barthline Ltd v Secretary of State for Transport, 
Local Government and the Regions [2002] EWCA Civ 1599 at [22], [2003] 1 P & CR 393, [2002] All ER 
(D) 64 (Nov), per Keene LJ. 

For the meaning of ‘breach of planning control’ see para 551 ante. 

For the meaning of “planning permission” see para 43 note 6 ante, 

For the meaning of ‘taking enforcement action’ see para 551 ante. For an example of an unsuccessful 
appeal under head (4) in the text see MDJ Light Brothers Ltd v First Secretary of State [2003] All ER (D) 158 
May). 

: oon not served as required by the Town and Country Planning Act 1990 s 172 (as substituted): see 
para 561 ante. 

As to the meaning of ‘amenity’ see para 158 note 8 ante. 

le in accordance with the Town and Country Planning Act 1990 s 173(9) (as substituted): see para 563 
ante. 

Ibid s 174(2) (substituted by the Planning and Compensation Act 1991 s 6(1)). The burden of proof in an 
appeal against an enforcement notice is upon the appellant in so far as establishing that no breach of 
planning control has occurred against which enforcement action may be taken: Nelsovil Ltd v Minister of 
Housing and Local Government [1962] 1 All ER 423, [1962] 1 WLR 404, DC; ZZZ Incorporated v First 
Secretary of State [2003] EWHC 1092 (Admin), [2003] All ER (D) 201 (Apr). 

For the meaning of ‘electronic communications’ see para 54 note 2 ante. 

Town and Country Planning Act 1990 s 174(3) (substituted by the Planning and Compensation Act 1991 
s 6(1); amended in relation to England by the Town and Country Planning (Electronic Communications) 
(England) Order 2003, SI 2003/956, arts 1(2), (3); and in relation to Wales by the Town and Country 
Planning (Electronic Communications) (Wales) (No 1) Order 2004, SI 2004/3156, art 1(2), (3)). As to 
the service of notices generally see para 54 ante. 

The prescribed time is 14 days: see para 605 post. For the meaning of ‘prescribed’ see para 16 note 5 ante. 
Town and Country Planning Act 1990 s 174(4); and see Miller-Mead v Minister of Housing and Local 
Government [1963] 2 QB 196, [1963] 1 All ER 459, CA. 

Town and Country Planning Act 1990 s 174(5). 

le subject to ibid s 176(4): see para 609 post. 

Ibid s 175(3). Section 175(6), Sch 6 (as amended) (see para 621 et seq post) applies to appeals under s 174 
(as amended), including appeals under s 174 (as amended) as applied by regulations under any other 
provisions of the Town and Country Planning Act 1990: s 175(6). Section 175(3) does not apply to 
appeals which so fall to be determined by an appointed person: see Sch 6 para 2(2) (as amended) and 
para 623 post. 

le subject to any order under ibid s 289(4A) (as added): see para 648 post. 

For these purposes, ‘final determination’ of an appeal against an enforcement notice does not necessarily 
occur when an appeal to the Secretary of State or the Assembly under ibid s 174 (as amended) is 
determined since such an appeal is not an entirely self-contained procedure but may be subject to a 
further appeal to the High Court on a point of law under s 289 (as amended) (see para 648 post), in 
which case the court may remit the case to the Secretary of State or the Assembly for rehearing and 
determination (see CPR Sch 1 RSC Ord 94 r 13(7); and para 649 post). Accordingly, by virtue of the 
Town and Country Planning Act 1990 s 175(4) (as amended: see note 23 infra), an enforcement notice is 
of no effect where the appeal procedure under s 289 (as amended) is still alive; and, if the case is remitted 
to the Secretary of State or the Assembly, the notice has no effect until any further appeal under s 289 (as 
amended) is disposed of: R v Kuxhaus [1988] QB 631, [1988] 2 All ER 705, CA. As to the court’s power 
to give interim effect to an enforcement notice, however, see the Town and Country Planning Act 1990 
s 289(4A) (as added); and para 648 post. 

As to the limited extent to which the doctrine of issue estoppel may prevent the authority from 

issuing a fresh notice in respect of the same breach of planning control see Thrasyvoulou v Secretary of State 
for the Enviroument [1988] QB 809, [1988] 2 All ER 781, CA; affd [1990] 2 AC 273, [1990] 1 All ER 
65, HL; and para 561 note 5 ante. 
Ibid s 175(4) (amended by the Planning and Compensation Act 1991 s 6(2)). As to the acceptance in 
error of an invalid appeal see R v Melton and Belvoir Justices, ex p Tynan (1977) 33 P & CR 214, DC. It is 
important not to attach too much significance to procedural requirements with regard to the appeal 
notice; thus where an appeal notice referred in error to an enforcement notice which had been 
withdrawn, rather than to the notice against which the appeal was made, it was held that the notice of 
appeal was not invalid and the inspector should have proceeded to hear the appeal against the latter 
enforcement notice: see R (ou the application of McKay) v First Secretary of State [2005] EWCA Civ 774, 
[2005] All ER (D) 48 (Jun); distinguished in R (on the application of Corbett) v First Secretary of State [2005] 
All ER (D) 244 (Jul), [2005] 30 EG 88 (CS). 
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24 ‘Town and Country Planning Act 1990 s 175(5). By virtue of the Planning (Consequential Provisions) 


Act 1990 s 6, Sch 4 para 1(1)(a), Table, para 1(3), the Town and Country Planning Act 1990 s 175 (as 
amended) has effect, until a day to be appointed by the Secretary of State, with the addition of the 
following subsection: 

‘(7) subsection (5) of section 250 of the Local Government Act 1972 (which authorises a Minister 
holding an inquiry under that section to make orders with respect to the costs of the parties) shall 
apply in relation to any proceedings before the Secretary of State on an appeal under s 174 as if 
those proceedings were an inquiry held by the Secretary of State under s 250’. 

The day so appointed was 2 January 1992: Planning (Consequential Provisions) Act 1990 (Appointed 
Day No 1 and Transitional Provisions) Order 1991, SI 1991/2698, art 3(1). Article 3(1) has effect, 
however, only for the purposes of awards of costs in relation to proceedings which give rise to a hearing 
(art 3(2)); and nothing in art 3 applies in relation to any proceedings occasioned by an application 
referred to the Secretary of State or an appeal made to him before 2 January 1992, or by an order or 
notice submitted or sent to the Secretary of State before that date for his confirmation or approval (art 4). 

In relation to special enforcement notices, the Town and Country Planning Act 1990 s 175(5), (7) has 
effect as if the references therein to an enforcement notice were references to a special enforcement 
notice: Town and Country Planning (Special Enforcement Notices) Regulations 1992, SI 1992/1562, 
reg 2, Schedule. As to special enforcement notices see para 572 ante. 


25 See paras 619-620 post. 


604. Power to make regulations. The Secretary of State” or, in relation to Wales, 
the National Assembly for Wales? may by regulations prescribe the procedure which is to 
be followed on appeals against enforcement notices’. He or it may in particular”: 
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(1) require the local planning authority? to submit, within such time as may be 


prescribed”, a statement indicating the submissions which it proposes to put 
forward on the appeal; 
iu 


(2) specify the matters to be included in such a statement; 
(3) require the authority or the appellant to give such notice of such an appeal as 


may be prescribed’; 


(4) require the authority to send to the Secretary of State or the Assembly, within 


such period from the date of the bringing of the appeal as may be prescribed, a 
copy of the enforcement notice and a list of the persons served with copies of 
it”. 


As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 175 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
Town and Country Planning Act 1990 s 175(1). The appeals referred to in the text are appeals under 
s 174 (as amended): see para 603 ante. For the meaning of ‘enforcement notice’ see para 561 ante. 

Ie but without prejudice to the generality of ibid s 175(1). 

As to local planning authorities see para 28 et seq ante. 

The prescribed time is 14 days: see para 606 post. For the meaning of ‘prescribed’ see para 16 note 5 ante. 
The notice to be so prescribed must be such notice as in the opinion of the Secretary of State or the 
Assembly is likely to bring the appeal to the attention of persons in the locality in which the land to 
which the enforcement notice relates is situated: Town and Country Planning Act 1990 s 175(2). As to 
public notification of the appeal see para 606 post. For the meaning of ‘land’ see para 2 note 10 ante. 
Ibid s 175(1). As to the making of regulations generally see para 3 ante. 

In exercise of the power conferred by s 175 (as amended) the Secretary of State has made (1) the 
Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, regs 6-11 (as amended) (see paras 605-608 post); and (2) the Town and Country Planning 
(Enforcement) (Written Representations Procedure) (England) Regulations 2002, SI 2002/2683 (as 
amended), (see paras 631-633 post). The National Assembly for Wales has made (a) the Town and 
Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, regs 5-10 
(as amended) (see paras 605-608 post); and (b) the Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395 (as amended) (see paras 631-633 

ost). 
j Hi Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682 (as amended), except regs 7, 8 (see para 606 post), apply to enforcement notices issued by 
the Secretary of State under the Town and Country Planning Act 1990 s 182 (see para 562 ante), to 
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appeals made to him against such notices and to appeals against notices issued by him under the Planning 
(Listed Buildings and Conservation Areas) Act 1990 s 46 (as amended) (see para 11 52 post) as they apply 
to such notices issued by local planning authorities and to appeals made against them (1) as if for 
references to a local planning authority there were substituted references to the Secretary of State; and (2) 
subject to other specified amendments (see para 564 notes 4, 14 ante, para 607 note 7 post): Town and 
Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, SI 2002/2682, 
reg 11. Similarly, the Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394 (as amended), except regs 6, 7 (see para 606 post), apply to enforcement 
notices issued by the Assembly under the Town and Country Planning Act 1990 s 182 (see para 562 ante), 
to appeals made to it against such notices and to appeals against notices issued by it under the Planning 
(Listed Buildings and Conservation Areas) Act 1990 s 46 (as amended) as they apply to such notices issued 
by local planning authorities and to appeals made against them (1) as if for references to a local planning 
authority there were substituted references to the Assembly; and (2) subject to other specified 
amendments (see para 564 notes 4, 14 ante, para 607 note 7 post): Town and Country Planning 
(Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, reg 10. 


605. Statement of appeal. A person who makes an appeal! to the Secretary of 
State? or, in relation to Wales, to the National Assembly for Wales? against an 
enforcement notice* must submit to him or to it a statement in writing”: 


(1) specifying the grounds on which he is appealing against the notice; and 

(2) setting out briefly the facts on which he proposes to rely in support of each of 
those grounds*. 

If such a statement is not included with the appeal he must: 

(a) deliver it to the Secretary of State not later than 14 days from the date on which 
the Secretary of State sends him a notice requiring him to do so”; or 

(b) in relation to Wales, send it to the Assembly so that it is received by the Assembly 
not later than 14 days from the date on which the Assembly sends the appellant 
a notice requiring him to do soë. 

Upon receipt of the statement the Secretary of State or the Assembly must notify the 


local planning authority? in writing that an appeal has been made and copy to the 
authority the appeal and the statement so made!º. 
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le under the Town and Country Planning Act 1990 s 174(3) (as substituted and amended) (see para 603 
ante) or under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 39(2) (as substituted 
and amended: see para 1193 post). 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

For the meaning of “enforcement notice’ see para 564 note 1 ante. Rights of appeal against listed building 
and conservation area enforcement notices are discussed in a later part of this title: see para 1191 et seq 
post. As to appeals against enforcement notices relating to trees see paras 885-886 post. 

The following provisions apply where an electronic communication is used by a person for the purpose 
of fulfilling any requirement in the Town and Country Planning (Enforcement Notices and Appeals) 
(England) Regulations 2002, SI 2002/2682, Pt 3 (regs 6-10A) (as amended) to give or send any 
statement, notice or other document to any other person (‘the recipient’): reg 10A(1) (reg 10A added by 
SI 2003/956). For these purposes ‘electronic communication’ has the meaning given in the Electronic 
Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) (Reissue) para 885; 
TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 616): Town and Country 
Planning (Enforcement Notices and Appeals) (England) Regulations 2002, SI 2002/2682, reg 3(1) 
(definition as so added). The requirement is to be taken to be fulfilled where the document transmitted 
by means of the electronic communication is (1) capable of being accessed by the recipient; (2) legible in 
all material respects; and (3) sufficiently permanent to be used for subsequent reference; and for these 
purposes, ‘legible in all material respects’ means that the information contained in the notice or 
document is available to the recipient to no lesser extent than it would be if sent or given by means ofa 
document in printed form: reg 10A(2), (3) (as so added). Where the electronic communication is 
received by the recipient outside the recipient’s business hours, it is to be taken to have been received on 
the next working day; and for this purpose ‘working day’ means a day which is not a Saturday, Sunday, 
bank holiday or other public holiday: reg 10A(4) (as so added). A requirement that any notice or other 
document should be in writing is fulfilled where that document meets the criteria in heads (1)-(3) supra, 
and “written” and cognate expressions are to be construed accordingly: reg 10A(5) (as so added). Where a 
person makes an appeal to the Secretary of State under reg 6 using electronic communications, the 
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person is to be taken to have agreed: (a) to the use ofsuch communications for all purposes relating to his 
appeal which are capable of being carried out electronically; (b) that his address for the purpose of such 
communications is the address incorporated into, or otherwise logically associated with, his statement of 
appeal; (c) that his deemed agreement under this provision is to subsist until he gives notice in accordance 
with reg 10A(7) (as added) that he wishes to revoke the agreement: reg 10A(6) (as so added). Where a 
person is no longer willing to accept the use of electronic communications for the purposes of an appeal 
under the 2002 Regulations, he must give notice in writing (1) withdrawing any address notified to the 
Secretary of State or to a local planning authority for that purpose; or (ii) revoking any agreement 
entered into with the Secretary of State or with a local planning authority for that purpose, and such 
withdrawal or revocation 1s to be final and is to take effect on a date specified by the person in the notice 
but not less than seven days after the date on which the notice às given: reg 10A(7) (as so added). 

For similar provisions with regard to the use of electronic communications in appeals to the National 
Assembly for Wales for the purposes of the Town and Country Planning (Enforcement Notices and 
Appeals) (Wales) Regulations 2003, SI 2003/394, Pt 3 (regs 5-9A) (as amended) see regs 9A(1)—(6), 12A 
(added by SI 2004/3157). As to the transmission of documents generally see the Town and Country 
Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, reg 12 (substituted 
by SI 2004/3157). 

6 Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 6; Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394, reg 5. As to the application of these provisions to appeals against 
enforcement notices issued by the Secretary of State or the Assembly see para 604 note 8 ante. 

7 Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 6. 

8 Town and Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, 
SI 2003/394, reg 5. 

9 For the meaning of ‘local planning authority” for these purposes see para 564 note 2 ante. 

10 Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 7; Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394, reg 6. 


606. Local planning authority to send copy of notice to the Secretary of 
State or to the Assembly. Where the local planning authority! receives notification” 
that an appeal has been made to the Secretary of State” or, in relation to Wales, to the 
National Assembly for Wales*, the local planning authority must send to him or to it, not 
later than 14 days from the date of that notification, a certified copy of the enforcement 
notice? and a list of names and addresses of the persons on whom a copy of the notice 
has been served? under the relevant statutory provision”. 


1 For the meaning of ‘local planning authority’ for these purposes see para 564 note 2 ante. 

2 Je under the Town and Country Planning (Enforcement Notices and Appeals) (England) 

Regulations 2002, SI 2002/2682, reg 7 or, as the case may be, under the Town and Country Planning 

(Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, reg 6: see para 605 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

5 For the meaning of ‘enforcement notice’ see para 564 note 1 ante. Rights of appeal against listed building 
and conservation area enforcement notices are discussed in a later part of this title: see para 1191 et seg 
post. As to appeals against enforcement notices relating to trees see paras 885-886 post. 

6 Ie served under the Town and Country Planning Act 1990 s 172(2) (as substituted) (see para 561 ante) or 
the Planning (Listed Buildings and Conservation Areas) Act 1990 s 38(4) (as amended) (see para 1146 

ost). 

7 o and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 8; Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394, reg 7. 
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607. Statement by local planning authority. Where an appeal has been made to 
the Secretary of State’ or, in relation to Wales, to the National Assembly for Wales? 
against an enforcement notice? issued by a local planning authority”, the authority must 
submit to him or to it and to any person on whom a copy of the enforcement notice has 
been served a statement indicating the submissions which the authority proposes to put 
forward on the appeal, including: 
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(1) a summary of the authority's response to each of the grounds on which the 
appeal is brought by the appellant; 

(2) a statement whether the authority would be prepared to grant planning 
permission? for the matters alleged in the enforcement notice to constitute the 
breach of planning control®, or grant listed building consent’ or conservation 
area consent® for the works to which the listed building enforcement notice” or 
conservation area enforcement notice!” relates, as the case may be, and, if so, 
particulars of the conditions, if any, which thé authority would wish to impose 
on the permission or consent”. 

Any statement which is so required to be submitted must be submitted within six 


weeks of the starting date’. 


When the Secretary of State or the Assembly considers that he or it has received all 


the documents required to enable him or it to entertain the appeal, he or the Assembly 
must send a notice? to this effect to the appellant and the local planning authority". 
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As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

For the meaning of 'enforcement notice” see para 564 note 1 ante. Rights of appeal against listed building 
and conservation area enforcement notices are discussed in a later part of this title: see para 1191 et seq 
post. As to appeals against enforcement notices relating to trees see paras 885-886 post. 

For the meaning of local planning authority” for these purposes see para 564 note 2 ante. 

For the meaning of planning permission” see para 43 note 6 ante. 

For the meaning of ‘breach of planning control’ see para 551 ante. 

For the meaning of ‘listed building consent’ see para 1109 post. 

For the meaning of conservation area consent' see para 1174 post. 

For the meaning of ‘listed building enforcement notice’ see para 1146 post. 

For the meaning of ‘conservation area enforcement notice’ see para 1180 post. 

Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 9(1); Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394, reg 8(1). 

Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 9(2); Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394, reg 8(2). For these purposes, “starting date” in relation to England means 
the date of (1) the Secretary of State's written notice under the Town and Country Planning 
(Enforcement Notices and Appeals) (England) Regulations 2002, SI 2002/2682, reg 10 (see the text to 
notes 13-14 infra); or (2) the Secretary of States written notice under Town and Country Planning 
(Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 4 (see para 642 post), the 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 4 (see para 696 note 5 post) or the Town and Country Planning 
(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 4 (see para 669 note 6 post) 
informing the appellant and the local planning authority that an inquiry or hearing, as the case may be, 
is to be held, whichever is the later: Town and Country Planning (Enforcement Notices and Appeals) 
(England) Regulations 2002, SI 2002/2682, regs 3, 9(3). 

Similarly, for these purposes in relation to Wales, “starting date” means the date of (a) the Assembly 
written notice under the Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394, reg 9 (see the text to notes 13-14 infra); or (b) the Assembly's written 
notice served in accordance with rules made under the Tribunals and Inquiries Act 1992 s 9 (as 
amended), informing the appellant and the local planning authority that an inquiry or hearing, as the 
case may be, is to be held, whichever is the later: Town and Country Planning (Enforcement Notices and 
Appeals) (Wales) Regulations 2003, SI 2003/394, reg 8(3). For the relevant rules see the Town and 
Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 4; and 
para 642 post; the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1270, r 4; and para 696 note 5 post; and the Town and Country 
ee (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 4; and para 669 note 

post. 
As to the use of electronic communications see para 605 note 5 ante. 


Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 


SI 2002/2682, reg 10; Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394, ago ©, 
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608. Statement by the Secretary of State or the Assembly where he or it 
issued the enforcement notice. Where an appeal has been made to the Secretary of 
State! or, in relation to Wales, to the National Assembly for Wales? against an 
enforcement notice? which he or it has issued*, the Secretary of State or the Assembly 
must serve? on the appellant a statement indicating the submissions which he or it 
proposes to put forward on the appeal”. The statement must include a summary of his or 
its response to each ground of appeal pleaded by the appellant and must be served within 
six weeks of the starting date”. 

When the Secretary of State or the Assembly considers that he or it has received all 
the documents required to enable him or it to entertain the appeal, he or the Assembly 
must send a notice to this effect to the appellant and the local planning authority?. 


1 As to the Secretary of State see para 19 ante. 

2 As to the Assembly see para 20 ante. 

3 For the meaning of “enforcement notice’ see para 564 note 1 ante. Rights of appeal against listed building 
and conservation area enforcement notices are discussed in a later part of this title: see para 1191 et seq 
post. As to appeals against enforcement notices relating to trees see paras 885-886 post. 


4 Ie under the Town and Country Planning Act 1990 s 182 (see para 562 ante) or the Planning (Listed 
Buildings and Conservation Areas) Act 1990 s 46 (as amended) (see para 1152 post). 

5 As to the use of electronic communications see para 605 note 5 ante. 

6 See the Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 9(1) (substituted for these purposes by reg 11(d)); the Town and Country Planning 
(Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, reg 8 (substituted for these 
purposes by reg 10(d)). 

7 See note 6 supra. In relation to England, “starting date’ for these purposes means the date of (1) the 
Secretary of State's written notice under the Town and Country Planning (Enforcement Notices and 
Appeals) (England) Regulations 2002, SI 2002/2682, reg 10 (see the text to note 8 infra); or (2) the 
Secretary of State's written notice under Town and Country Planning (Enforcement) (Hearings 
Procedure) (England) Rules 2002, SI 2002/2684, r 4 (see para 642 post), the Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2685, r 4 (see para 696 note 5 post) or the Town and Country Planning (Enforcement) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 4 (see para 669 note 6 post) informing the 
appellant and the local planning authority that an inquiry or hearing, as the case may be, is to be held, 
whichever is the later: Town and Country Planning (Enforcement Notices and Appeals) (England) 
Regulations 2002, SI 2002/2682, regs 3, 9(2) (reg 9(2) substituted for these purposes by reg 10(d)). 
“Starting date” is not similarly defined for these purposes in relation to Wales, but it is apprehended that 
the definition set out in para 607 note 12 applies. > 

8 Town and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, 
SI 2002/2682, reg 10; Town and Country Planning (Enforcement Notices and Appeals) (Wales) 
Regulations 2003, SI 2003/394, reg 9. 


609. Determination of appeal. On an appeal against an enforcement notice”, the 
Secretary of State? or, in relation to Wales, the National Assembly for Wales? may: 

(1) correct any defect, error or misdescription in the enforcement notice; or 

(2) vary the terms of the enforcement notice, 
if he or it is satisfied that the correction or variation will not cause injustice to the 
appellant or the local planning authority”. 

Where the Secretary of State or the Assembly determines to allow the appeal, he or it 
may quash the notice®; and he or the Assembly must give any directions necessary to 
give effect to his or its determination on the appeal”. 

The Secretary of State or the Assembly: 

(a) may dismiss an appeal if the appellant fails to submit a statement in writing” 

within the prescribed time®; and 

(b) may allow an appeal and quash the enforcement notice if the local planning 

authority fails to comply with any requirement of the relevant regulations” 
within the prescribed period'”. 
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Where it would otherwise be a ground for determining an appeal against an 


enforcement notice in favour of the appellant that a person required to be served with a 
copy of the enforcement notice was not served, the Secretary of State or the Assembly 
may disregard that fact if neither the appellant nor that person has been substantially 
prejudiced" by the failure to serve him’. 


It has been held that separate appeals against individual enforcement notices are to be 


treated individually, each on its own merits’. 


1 


N 


o “o a 


` 


le an appeal under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. For 
the meaning of ‘enforcement notice’ see para 561 ante. The determination of appeals against listed 
building and conservation area enforcement notices is discussed in a later part of this title: see para 1191 
et seq post. As to appeals against enforcement notices relating to trees see paras 885-886 post. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 176 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 


Town and Country Planning Act 1990 s 176(1) (s 176(1), (2), (2A) substituted by the Planning and 
Compensation Act 1991 s 32, Sch 7 paras 8, 23). As to local planning authorities see para 28 et seq ante. 

The power to correct or vary the notice so long as no injustice is done to the appellant or the local 
planning authority may be used to vary the steps required to be taken by the appellant or to extend the 
time limits set by the notice; but the Secretary of State may not thereby set requirements exceeding what 
is necessary to remedy the relevant breach, especially if to do so would interfere with established uses: see 
Mansi v Elstree RDC (1964) 16 P & CR 153, DC (land used for the sale of produce etc but sales from a 
glasshouse on the land had intensified until it became primarily a shop; local planning authority served an 
enforcement notice requiring the sale of goods to be discontinued; court directed the minister to amend 
the notice so as to safeguard the appellant’s established right to carry on retail trade as a subsidiary use). 
See also Clare and Ridgeway Ltd v Minister of Housing and Local Government (1970) 217 Estates Gazette 
873, DC; Decorative and Caravan and Paints Ltd v Minister of Honsing and Local Government (1970) 214 
Estates Gazette 1355, DC; Trevors Warehouses Ltd v Secretary of State for the Environment and Solihull 
Metropolitan District Council (1972) 23 P & CR 215, DC; Day and Mid- Warwickshire Motors Ltd v Secretary 
of State for the Environment [1979] JPL 538, DC; Newport v Secretary of State for the Environment (1980) 
40 P & CR 261, DC; Cleaver v Secretary of State for the Environment and Warwick District Council [1981] JPL 
38, DC. The Secretary of State may also prescribe different steps from those originally required: see 
Murfitt v Secretary of State for the Environment (1980) 40 P & CR 254, DC. 

There is no duty upon the Secretary of State to use the power in order to protect or preserve obvious 
ancillary usages: see Cord v Secretary of State for the Environment and Torbay Borough Council [1981] JPL 
40, DC; North Sea Land Equipment v Secretary of State for the Environment and Thurrock Borough Council 
[1982] JPL 384; Haigh v Secretary of State for the Environment and Kirklees Borongh Council [1983] JPL 40. 

It has been held to be the duty of the Secretary of State to get an enforcement notice in order by 
curing errors in it so long as that would be possible without doing injustice to the parties: see 
Hammersmith London Borough Council v Secretary of State for the Environment (1975) 30 P € CR 19, DC 
(Secretary of State held to have a duty to get an enforcement notice in order and that, in doing so, he was 
entitled to amend the ‘label’ given in the notice to the activity complained of if he considered it 
unsuitable; phrase ‘guest house’ unsuitable and the Secretary of State could properly substitute ‘lodging 
house’ or “hostel”. See also Scurlock v Secretary of State for Wales (1976) 33 P & CR 202, DC: Hammond v 
Secretary of State for the Environment and Maldon District Conncil (1997) 74 P & CR 134, CA (correction to 
allegation of stationing a mobile home to include allegation of such stationing for the purposes of human 
habitation). 

The power to vary a notice has been held to be wider than the power to correct one, and either may 
be exercised if no injustice will be done thereby to the appellant or to the local planning authority: see 
Wealden District Council v Secretary of State for the Environment and Innocent [1983] JPL 234; Harrogate 
Borough Council v Secretary of State for the Enviroument and Proctor [1987] JPL 288. The power of correction 
or variation under the Town and Country Planning Act 1990 s 176(1) (as substituted) does not, however, 
permit the Secretary of State to make an addition to a local planning authority’s enforcement notice 
which could not have been included in the first place: Tandridge District Council v Verrechia [2000] QB 318, 
[1999] 3 All ER 247, CA. 

Town and Country Planning Act 1990 s 176(2) (as substituted: see note 4 supra). 
Ibid s 176(2A) (as substituted: see note 4 supra). 


le if the appellant has failed to comply with ibid s 174(4): see para 603 ante. 


The prescribed time is 14 days: see para 605 ante. For the meaning of ‘prescribed’ see para 16 note 5 ante. 
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9 Ie regulations made by virtue of the Town and Country Planning Act 1990 s 175(1)(a), (b) or (d): see 
para 604 ante at heads (1), (2), (4) in the text. 

10 Ibid s 176(3). If the Secretary of State or the Assembly proposes to dismiss an appeal under s 176(3)(a) 
(see head (a) in the text) or to allow an appeal and quash the enforcement notice under s 176(3)(b) (see 
head (b) in the text), he or it need not comply with s 175(3) (see para 603 ante): s 176(4). See also R v 
Wychavon District Council and the Secretary of State for the Environment, ex p Saunders (1991) 64 P & CR 120 
(cited in para 561 note 5 ante). 

11 As to the meaning of ‘substantially prejudiced’ see para 46 note 13 ante. 

12 Town and Country Planning Act 1990 s 176(5). 


13 See Bruschweiller v Secretary of State for the Environment and Chelmsford Borough Council (1994) 70 P & CR 
150, [1994] EGCS 206. 


610. Grant or modification of planning permission on appeals against 
enforcement notices. On the determination of an appeal against an enforcement 
notice’, the Secretary of State? or, in relation to Wales, the National Assembly for Wales? 
may: 

(1) grant planning permission* in respect of the matters stated in the enforcement 
notice as constituting a breach of planning control, whether in relation to the 
whole or any part of those matters or in relation to the whole or any part of the 
land? to which the notice relates; 

(2) discharge any condition or limitation® subject to which planning permission was 
granted; l 

(3) determine whether, on the date on which the appeal was made, any existing 
use” of the land was lawful, any operations which had been carried out in, on, 
over or under the land were lawful or any matter constituting a failure to 
comply with any condition or limitation subject to which planning permission 
was granted was lawful and, if so, issue? a certificate of lawful use or 
development”. 

In considering whether so to grant planning permission, the Secretary of State or the 
Assembly must have regard to the provisions of the development plan!°, so far as 
material to the subject matter of the enforcement notice, and to any other material 
considerations!!. 

In relation to a grant of planning permission or a determination under the above 
provisions the Secretary of State's or the Assembly's decision is final??. 

Where particulars of any planning permission granted by the Secretary of State or the 
Assembly on an appeal against an enforcement notice are entered in Part II of the 
register!” the relevant planning authority'* must take steps to secure that that Part also 
contains a copy of any of the specified documents relating to environmental impact 
assessment"? as are relevant to the development for which planning permission has been 
granted?*, 


1 Iean appeal under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. For 

the meaning of “enforcement notice” see para 561 ante. Appeals against listed building and conservation 

area enforcement notices are discussed in a later part of this title: see para 1191 et seq post. As to appeals 
against enforcement notices relating to trees see paras 885-886 post. 

As to the Secretary of State see para 19 ante. 

3 Asto the transfer of functions under the Town and Country Planning Act 1990 s 177 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 The planning permission which may be so granted is any planning permission which might be granted 
on an application under the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended) (see 
para 217 et seq ante): s 177(3) (s 177(1)(a), (1)(c), (1A), (1B), (3), substituted, and s 177(5) amended by 
the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 24). 

Where an appeal against an enforcement notice is brought under the Town and Country Planning 
Act 1990 s 174 (as amended), the appellant is deemed to have made an application for planning 
permission in respect of the matters stated in the enforcement notice as constituting a breach of planning 


control: s 177(5) (as so amended). 


N 
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Where (1) the statement under s 174(4) (see para 603 ante) specified the ground mentioned in 
s 174(2)(a) (as substituted) (see para 603 ante at head (1) in the text); (2) any fee is payable under 
regulations made by virtue of s 303 (as amended) (see para 458 ante) in respect of the application deemed 
to be made by virtue of the appeal; and (3) the Secretary of State or the Assembly gives notice in writing 
to the appellant specifying the period within which the fee must be paid, then, if that fee is not paid 
within that period, the appeal, so far as brought on that ground, and the application lapse at the end of 
that period: s 177(5A) (added by the Planning and Compensation Act 1991 s 6(3)). As to the fee payable 
see paras 461-462 ante. 

Any planning permission so granted on an appeal is treated as granted on an application deemed to 
have been made by the appellant: Town and Country Planning Act 1990 s 177(6). For the meaning of 
“planning permission’ see para 43 note 6 ante; for the meaning of ‘breach of planning control’ see 
para 551 ante; and for the meaning of ‘development’ see para 217 ante. 

The combined effect of ss 174, 177 (as amended) is to impose a duty on an inspector considering 
separate appeals against enforcement notices in relation to separate parts of a site to treat each individual 
appeal as a separate application for planning permission. Each appeal is to be treated individually and on 
its own merits: Bruschweiller v Secretary of State for the Environment and Chelmsford Borough Council (1994) 
70 P & CR 150, [1994] EGCS 206. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Where the Secretary of State or the Assembly so discharges a condition or limitation, he or it may 
substitute another condition or limitation for it, whether more or less onerous: Town and Country 
Planning Act 1990 s 177(4). 

For the meaning of “use” see para 221 note 4 ante. 

le under the Town and Country Planning Act 1990 s 191 (as substituted): see para 586 ante. The 
provisions of s 191(5)—(7) (as substituted) (see para 586 ante), s 193(4) (as substituted) (see paras 586-587 
ante), so far as it relates to the form of the certificate, s 193(6), (7) (as substituted) (see paras 466, 593 
respectively ante) and s 194 (as substituted) (see para 595 ante) apply for the purposes of s 177(1)(c) (as 
substituted: see note 4 supra) as they apply for the purposes of s 191 (as substituted), but as if (1) any 
reference to an application for a certificate were a reference to the appeal and any reference to the date of 
such an application were a reference to the date on which the appeal is made; and (2) references to the 
local planning authority were references to the Secretary of State or the Assembly: s 177(1A), (1B) (as so 
substituted). As to local planning authorities see para 28 et seq ante. 

Ibid s 177(1) (as amended: see note 4 supra). 

For the meaning of ‘development plan’ see para 91 ante. 

Town and Country Planning Act 1990 s 177(2). For the purposes of s 69 (as substituted) (see para 466 
ante), the Secretary of State’s or Assembly’s decision is treated as having been given by him or by it in 
dealing with an application for planning permission made to the local planning authority: s 177(8). As to 
material considerations see para 485 ante, 

Ibid s 177(7). The validity of such a decision may, however, be challenged on certain statutory grounds or 
on an application for judicial review: see para 601 the text and notes 19-22 ante. 

For the meaning of ‘the register’ see para 507 note 1 ante. 

For the meaning of ‘the relevant planning authority’ see para 491 note 1 ante. 

Ie the documents referred to in the Town and Country Planning (Environmental Impact Assessment) 
(England and Wales) Regulations 1999, SI 1999/293, reg 25(19). Those documents are: (1) every 
regulation 25 notice given by the authority (see reg 25(19)(a); and para 561 ante); (2) every notice 
received by the authority under reg 25(12)(d) (see para 619 post) (see reg 25(19)(b); and para 619 post); 
and (3) every statement and all further information received by the authority under reg 25(13)(a) (see 
para 620 post) (see reg 25(19)(c); and para 620 post). For the meaning of ‘regulation 25 notice’ see 
para 561 ante. 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(20). The provisions of reg 21(2), (3) (see para 508 ante) apply to a deemed 
application and a grant of planning permission under the Town and Country Planning Act 1990 s 177 (as 
amended) as they apply to an application for and grant of planning permission under Pt III (ss 55-106B) 
(as amended) (see para 217 et seq ante: Town and Country Planning (Environmental Impact Assessment) 
(England and Wales) Regulations 1999, SI 1999/293, reg 25(21). 


611. Restrictions on granting of planning permission for unauthorised EIA 
development. The Secretary of State! or, in relation to Wales, the National Assembly 
for Wales? may not grant planning permission on an appeal against an enforcement 
notice? in respect of EIA development? which is the subject of such a notice 
(unauthorised EIA development’) unless he or the Assembly has first taken the 
environmental information” into consideration, and he or the Assembly states in his or 
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its decision that he or it has done so”. The validity of a grant of planning permission 
made in contravention of this provision may be challenged on an application? to the 
High Court”. 

The provisions relating to development with significant transboundary effects!" apply 
to unauthorised EIA development with prescribed modifications!!. 


1 As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 


2 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 


3 le under the Town and Country Planning Act 1990 s 177(1) (as amended) (grant or modification of 
planning permission on appeals against enforcement notice): see para 610 ante. For the meaning of 
‘planning permission’ see para 43 note 6 ante. 


For the meaning of “EIA development’ see para 488 ante. 
le under the Town and Country Planning Act 1990 s 172 (as substituted): see para 561 ante. 


For the meaning of ‘environmental information’ see para 491 note 6 ante. 


otros 


Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
Sh WEA). raz 231), 


Ie under the Town and Country Planning Act 1990 s 288 (as amended): see para 47 ante. 


9 See the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 30; and para 47 note 6 ante. 


10 Te ibid reg 27 (as amended): see para 514 ante. 
11 See ibid reg 26(1) (as amended); and para 514 notes 8, 11, 18 ante. 


612. Special enforcement notices; in general. At the date at which this title 
states the law, the following provisions apply. Any person! who carried out the 
development? alleged in a special enforcement notice? and any person who is occupying 
the land* when the notice is issued may appeal against the notice to the Secretary of 
State? or, in relation to Wales, to the National Assembly for Wales® on the ground that 
the matters alleged in the notice have not taken place or do not constitute such 
development’. A person may so appeal against a special enforcement notice whether or 
not he was served with a copy of itë. 

These provisions are, however, prospectively repealed by the Planning and 
Compulsory Purchase Act 2004”. 


1 Ie any such person as is mentioned in the Town and Country Planning Act 1990 s 295(1)(a) or (b) 

(prospectively repealed): see para 572 ante. 

le development to which ibid s 294 (prospectively repealed) applies: see para 572 ante. 

For the meaning of ‘special enforcement notice’ see para 572 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 295 (prospectively 

repealed), so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales 

(Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see 

para 20 ante. 

Town and Country Planning Act 1990 s 295(3) (prospectively repealed: see note 9 infra). 

8 Ibid s 295(4) (prospectively repealed: see note 9 infra). The provisions contained in or having effect under 
s 174(3)-(5) (as amended) (see para 603 ante), s 175(1)—(4) (as amended) (see paras 603-604 ante) and 
s 176(1)-(4) (as amended) (see para 609 ante) apply to appeals against special enforcement notices as they 
apply to appeals under s 174 (as amended): s 295(5) (prospectively repealed: see note 9 infra). Section 289 
(as amended) also applies to such appeals, with specified modifications: see the Town and Country 
Planning (Special Enforcement Notices) Regulations 1992, SI 1992/1562, reg 2, Schedule; and para 648 
note 10 post. 

9 See the Planning and Compulsory Purchase Act 2004 ss 79(4), 120, Sch 3 para 9(1), Sch 9, which will 
come into force on a day to be appointed under s 121. At the date at which this title states the law, that 
repeal was not in force. 
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(iii) Appeals regarding Certificates of Lawful Use or Development 


613. Right of appeal. Where an application is made to a local planning authority! 
for a certificate of existing or proposed lawful use or development? and: 

(1) the application is refused or is refused in part?; or 

(2) the authority does not give notice to the applicant of its decision on the 

application within such period as may be prescribed by a development order* or 
within such extended period as may at any time be agreed upon in writing 
between the applicant and the authority, 
the applicant may by notice appeal to the Secretary of State? or, in relation to Wales, to 
the National Assembly for Wales?. 

Before determining such an appeal, the Secretary of State or the Assembly must, if 
either the appellant or the local planning authority so wishes, give each of them an 
opportunity of appearing before, and being heard by, a person appointed by him or by 
the Assembly for the purpose’. 


1 As to local planning authorities see para 28 et seq ante. 

Te a certificate under the Town and Country Planning Act 1990 s 191 (as substituted) (commonly known 
as a ‘CLEUD’) (see para 586 ante) or s 192 (as substituted) (commonly known as a ‘CLOPUD’) (see 
para 587 ante). 

3 For these purposes, references to a refusal of an application in part include a modification or substitution 
of the description in the application of the use, operations or other matter in question: ibid s 195(4) 
(s 195(1) amended, and s 195(4) substituted, by the Planning and Compensation Act 1991 s 32, Sch 7 
paras 8, 32). For the meaning of ‘use’ see para 221 note 4 ante. 

4 The prescribed period is eight weeks: see para 592 ante. For the meaning of ‘development order’ see 

para 252 ante. 

As to the Secretary of State see para 19 ante. 

6 Town and Country Planning Act 1990 s 195(1) (as amended: see note 3 supra). As to the transfer of 
functions under ss 195, 196 (as amended), so far as exercisable in relation to Wales, to the Assembly see 
the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as 
amended); and as to the Assembly see para 20 ante. 

For the purposes of the application of the Town and Country Planning Act 1990 s 288(10)(b) (see 
para 47 ante) in relation to an appeal in a case within s 195(1)(b) (see head (2) in the text), it is assumed 
that the authority decided to refuse the application in question: s 195(5). 

7 Ibids 196(1) (amended by the Planning and Compensation Act 1991 Sch 7 paras 8, 33(a)). The Town and 
Country Planning Act 1990 s 195(6), Sch 6 (as amended) (see para 621 et seq post) applies to appeals 
under s 195 (as amended): s 195(6). Section 196(1) (as so amended) does not apply to appeals which so 
fall to be determined by an appointed person: see Sch 6 para 2(2) (as amended); and para 623 post. 


uo 


614. Determination. On an appeal against a refusal or failure to give a decision on 
an application for a certificate of existing or proposed lawful use or development’, if and 
in so far as the Secretary of State? or, in relation to Wales, the National Assembly for 
Wales” is satisfied: 
(1) in the case of an appeal where the application is refused or is refused in part”, 
that the authority's refusal is not well-founded; or 
(2) in the case of an appeal where the authority does not give notice of its decision 
within the prescribed period”, that, if the authority had refused the application, 
its refusal would not have been well-founded, 
he or the Assembly must grant the appellant a certificate of existing or proposed lawful 
use or development” accordingly or, in the case of a refusal in part, modify the certificate 
granted by the authority on the application”. Where the Secretary of State or the 
Assembly grants such a certificate on an appeal, he or it must give notice to the local 
planning authority? of that fact”. 
If and so far as the Secretary of State or the Assembly is satisfied that the authority’s 
refusal is or, as the case may be, would have been well-founded, he or it must dismiss the 


appeal) 


87 Appeals etc; In general Para 616. 
Den a gpa ses US ENA A AA FA OO. 


The decision of the Secretary of State or the Assembly on such an appeal is final". 


1 le an appeal under the Town and Country Planning Act 1990 s 195(1) (as amended): see para 613 ante. 
As to the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Town and Country Planning Act 1990 ss 195, 196 (as amended), 
so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 Tein the case of an appeal under the Town and Country Planning Act 1990 s 195(1)(a): see para 613 ante 
at head (1) in the text. For the meaning of references to refusal ofan application in part see para 613 note 
3 ante. 

5 le in the case of an appeal under ibid s 195(1)(b): see para 613 ante at head (2) in the text. 

6 lea certificate under ibid s 191 (as substituted) (commonly known as a ‘CLEUD’) (see para 586 ante) or 
s 192 (as substituted) (commonly known as a ‘CLOPUD’) (see para 587 ante). 

7 Ibid s 195(2) (amended by the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 32(b)). The 
information which may be prescribed as being required to be contained in a register kept under the 
Town and Country Planning Act 1990 s 69 (as amended) (see para 466 ante) must include information 
with respect to certificates under s 191 (as substituted) or s 192 (as substituted): s 196(4) (s 196(2)-(4) 
amended by the Planning and Compensation Act 1991 Sch 7 paras 8, 33). 

8 As to local planning authorities see para 28 et seq ante. 

9 Town and Country Planning Act 1990 s 196(2) (as amended: see note 7 supra). 

10 Town and Country Planning Act 1990 s 195(3). 

11 Ibid s 196(3) (as amended: see note 7 supra). The validity of such a decision may, however, be challenged 
on certain statutory grounds or on an application for judicial review: see para 601 the text and notes 
19-22 ante. 

By virtue of the Planning (Consequential Provisions) Act 1990 s 6, Sch 4 para 1(1)(a), Table, 1(3), 
para 4, the Town and Country Planning Act 1990 s 196 (as amended) has effect, until a day to be 
appointed by the Secretary of State, with the addition of the following subsection: 

‘(8) Subsection (5) of section 250 of the Local Government Act 1972 (which authorises a Minister 
holding an inquiry under that section to make orders with respect to the costs of the parties) shall 
apply in relation to any proceedings before the Secretary of State on a appeal under section 195 
as if those proceedings were an inquiry held by the Secretary of State under section 250’. 

The day so appointed was 2 January 1992: Planning (Consequential Provisions) Act 1990 (Appointed 
Day No 1 and Transitional Provisions) Order 1991, SI 1991/2698, art 3(1). Article 3(1) has effect, 
however, only for the purposes of awards of costs in relation to proceedings which give rise to a hearing 
(art 3(2)); and nothing in art 3 applies in relation to any proceedings occasioned by an application 
referred to the Secretary of State or an appeal made to him before 2 January 1992, or by an order or 
notice submitted or sent to the Secretary of State before that date for his confirmation or approval (art 4). 


(iv) Appeals regarding Planning Obligations 


615. Introduction. Under the Planning and Compulsory Purchase Act 2004, new 
provisions are made for the procedures under which developers may make a planning 
contribution’. Once those provisions come into force, the system under which 
negotiated planning obligations operate will move from primary legislation to the 
regulations to be made under the 2004 Act’. At the date at which this title states the law, 
the relevant provisions of the 2004 Act were not in force and the provisions of the Town 
and Country Planning Act 1990 with regard to planning obligations continued to 
apply”. The following paragraphs set out the arrangements for appeals in relation to such 
obligations*. 


1 See the Planning and Compulsory Purchase Act 2004 ss 46-48; and paras 241-243 ante. 

2 See para 241 ante. 

3 Ie the Planning and Compulsory Purchase Act 2004 ss 118, 120, Sch 6 para 5, Sch 9, which prospectively 
repeal the Town and Country Planning Act 1990 ss 106-106B (as substituted) were not in force: see 
para 241 ante. 

4 See paras 616-617 post. 


616. Right of appeal. Where a local planning authority”: 
(1) fails to give a notice of modification or discharge of a planning obligation?; or 
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(2) determines that a planning obligation shall continue to have effect without 
modification, 
the applicant may appeal to the Secretary of State? or, in relation to Wales, to the 
National Assembly for Wales*. 
Such an appeal must be made by notice served within such period and in such 
manner as may be prescribed’. It must be made with six months of: 
(a) the date of the notice of the decision giving rise to the appeal; or 
(b) in the case of an appeal under head (1) above, the expiry of the specified 
period”; 
or within such longer period as the Secretary of State or the Assembly may, at any time, 
allow”. The appeal must be made on a form obtained from the Secretary of State or the 
Assembly, must include the information specified in the form and must be accompanied 
by a copy of: 
(i) the application made to the local planning authority which has occasioned the 
appeal; 
(ii) the certificate which accompanied the application’; 
(iii) the instrument by which the planning obligation which is the subject of the 
application was entered into; 
(iv) any correspondence with the authority relating to the application; and 
(v) the notice of decision, if any’. 
An appellant must send a copy of the completed notice of appeal form to the local 
planning authority at the same time as the appeal is made to the Secretary of State or the 
Assembly'º. 


1 As to local planning authorities see para 28 et seq ante. 

2 le fails to give notice as mentioned in the Town and Country Planning Act 1990 s 106A(7) (as 
substituted; prospectively repealed): see para 249 ante. For the meaning of ‘planning obligation’ see 
para 244 ante. 

3 As to the Secretary of State see para 19 ante. 

4 Town and Country Planning Act 1990 s 106B(1) (s 106B substituted by the Planning and Compensation 
Act 1991 s 12(1); prospectively repealed by the Planning and Compulsory Purchase Act 2004 ss 118, 120, 
Sch 6 para 5, Sch 9, as from a day to be appointed under s 121; at the date at which this title states the 
law, no such day had been appointed). As to the transfer of functions under the Town and Country 
Planning Act 1990 s 106B (as so substituted), so far as exercisable in relation to Wales, to the Assembly see 
the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as 
amended); and as to the Assembly see para 20 ante. As to the prospective repeal of the provisions set out 
in the text see further para 241 ante. 

For the purposes of an appeal under the Town and Country Planning Act 1990 s 106B(1)(a) (as so 
substituted) (see head (1) in the text), it is assumed that the authority has determined that the planning 
obligation shall continue to have effect without modification: s 106B(2) (as so substituted). 

Section 106A(6)-(9) (as substituted; prospectively repealed) (see para 249 ante) applies in relation to 
appeals to the Secretary of State or the Assembly under s 106B (as substituted) as it applies in relation to 
applications to authorities under s 106A (as substituted): s 106B(4) (as so substituted). See also para 617 
note 4 post. 


5 Ibid s 106B(3) (as substituted and prospectively repealed: see note 4 supra). For the meaning of 
‘prescribed’ see para 16 note 5 ante. 


6 le the period specified in the Town and Country Planning (Modification and Discharge of Planning 
Obligations) Regulations 1992, SI 1992/2832, reg 6(2): see para 249 ante. 

7º Ibid reg 7(1). 

8 Te in accordance with ibid reg 4(5): see para 248 ante. 

9 Ibid reg 7(2). 

10 Ibid reg 7(3). 


617. Determination of appeal. Before determining an appeal relating to a 
planning obligation’, the Secretary of State? or, in relation to Wales, the National 
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Assembly for Wales? must, if either the applicant or the authority so wishes, give each of 
them an opportunity of appearing before, and being heard by, a person appointed by 
him or the Assembly for the purpose”. 


The determination of such an appeal by the Secretary of State or the Assembly is 
final”. 


1 le an appeal under the Town and Country Planning Act 1990 s 106B(1) (as substituted; prospectively 
repealed): see para 616 ante. 

2 As to the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Town and Country Planning Act 1990 s 106B (as substituted), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 ‘Town and Country Planning Act 1990 s 106B(5) (s 106B substituted by the Planning and Compensation 
Act 1991 s 12(1); prospectively repealed by the Planning and Compulsory Purchase Act 2004 ss 118, 120, 
Sch 6 para 5, Sch 9, as from a day to be appointed under s 121; at the date at which this title states the 
law, no such day had been appointed). As to the prospective repeal of the provisions set out in the text see 
further para 241 ante. 

The Town and Country Planning Act 1990 s 106B(7), Sch 6 (as respectively substituted and 
amended) (see para 621 et seg post) applies to appeals under s 106B (as substituted): s 106B(7) (as 
substituted and prospectively repealed: see note 4 supra). The Town and Country Planning Act 1990 
s 106B(4) (sic) (as substituted; prospectively repealed) (see para 616 ante) does not apply to appeals which 
so fall to be determined by an appointed person: see Sch 6 para 2(2) (as amended) and para 623 post. 
Quaere whether, by analogy with the other provisions listed in Sch 6 para 2(2) (as amended), the 
intended reference is to s 106B(5) (as substituted) and not s 106B(4) (as substituted). 

Appeals under s 106B (as so substituted and prospectively repealed) are prescribed for the purposes of 
Sch 6 para 1(1) (as amended) as a class of appeals which are to be determined by a person appointed by 
the Secretary of State or the Assembly for the purpose instead of by him or by the Assembly: see the 
Town and Country Planning (Modification and Discharge of Planning Obligations) Regulations 1992, 
SI 1992/2832, reg 8. As to such appeals (known as ‘transferred appeals’) see para 621 et seq post. 

The duty imposed on a planning inspector hearing such an appeal is to decide the case, not to 
undertake research on behalf of the parties; and he is not obliged to take into account a relevant decision 
of a colleague which has not been drawn to his attention: see Granchester Retail Park v First Secretary of 
State [2003] EWHC 92 (Admin), [2003] All ER (D) 34 (an). 

5 Town and Country Planning Act 1990 s 106B(6) (as substituted and prospectively repealed: see note 4 
supra). 


(2) PROCEDURE ON DETERMINATION OF APPEALS TO 
THE SECRETARY OF STATE OR THE ASSEMBLY 


(i) Submission of Environmental Statements on Appeal 


618. Appeals against planning decisions etc without an environmental 
statement. Where on consideration of an appeal against a planning decision or failure 
to take such a decision! it appears to the Secretary of State? or, in relation to Wales, to 
the National Assembly for Wales? that: 
(1) the relevant application is a Schedule 1 application* or Schedule 2 application”; 
and 
(2) the development® in question has not been the subject of a screening opinion” 
or screening direction”; and 
(3) the relevant application is not accompanied by a statement referred to by the 
appellant as an environmental statement? for the purposes of the Town and 
Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999ºº, 
the relevant provisions with regard to making a screening direction! 
appeal were a request for a screening direction made'” by the appellant’. 
Where an inspector" is dealing with an appeal and a question arises as to whether the 
relevant application is an EIA application" and it appears to the inspector that it may be 


1 


apply as if the 
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such an application, the inspector must refer that question to the Secretary of State or 
the Assembly and may not determine the appeal, except by refusing planning 
permission!?, before he receives a screening direction'?. Where it appears to the 
Secretary of State or the Assembly that the relevant application is an EIA application and 
is not accompanied by a statement referred to by the appellant as an environmental 
statement for the purposes of the 1999 Regulations, he or the Assembly must notify the 
appellant in writing’® that the submission of an environmental statement is required and 
must send a copy of that notification to the relevant ‘planning authority!?. An appellant 
who receives such a notification may within three weeks beginning with the date of the 
notification write to the Secretary of State or the Assembly stating that he proposes to 
provide an environmental statement?. If the appellant does not write in accordance 
with this provision, the Secretary of State or the Assembly or, where relevant, the 
inspector is under no duty to deal with the appeal; and at the end of the three-week 
period he or the Assembly must inform the appellant that no further action is being 
taken on the appeal?!. 

Where the Secretary of State or the Assembly has given a notification that the 
submission of an environmental statement is required”, he or it or, where relevant, the 
inspector may determine the appeal only by refusing planning permission if the 
appellant does not submit an environmental statement and comply with the 
requirements? concerning publicity?*. 


1 Je an appeal under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 

As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 

4 For the meaning of ‘Schedule 1 application’ see para 495 note 3 ante. 

5 For the meaning of ‘Schedule 2 application’ see para 495 note 4 ante. 

6 For the meaning of ‘development’ see para 217 ante. 

7 For the meaning of “screening opinion’ see para 492 note 10 ante. 

8 

9 

1 


WN 


For the meaning of ‘screening direction’ see para 492 note 20 ante. 
For the meaning of ‘environmental statement’ see para 497 ante. 
O Te for the purposes of the Town and Country Planning (Environmental Impact Assessment) (England and 

Wales) Regulations 1999, SI 1999/293 (as amended): see para 488 et seq ante, paras 619-620 post. 

11 Te ibid reg 6(3), (4): see para 494 ante. 

12 Je under ibid reg 5(6): see para 494 ante. 

13 Ibid reg 9(1). 

14 For the meaning of ‘inspector’ see para 488 note 5 ante. 

15 For the meaning of ‘EIA application’ see para 491 note 8 ante. 

16 For the meaning of ‘planning permission’ see para 43 note 6 ante. 

17 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 9(2). Regulation 6(3), (4) (see para 494 ante) applies to a question referred under 
reg 9(2) as if the referral of that question were a request made by the appellant pursuant to reg 5(6): 
reg 9(3). 

18 As to service of notices etc see para 492 note 8 ante. 

19 ‘Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 9(4). For the meaning of ‘relevant planning authority’ see para 491 note 1 ante. 

20 Ibid reg 9(5). 

21 Ibid reg 9(6). 

22 le a notification under ibid reg 9(4): see the text and notes 18-19 supra. 

23 Ie comply with ibid reg 14(5): see para 502 ante. 

24 Ibid reg 9(7). 


619. Enforcement appeals without an environmental statement. Where the 
Secretary of State! or, in relation to Wales, the National Assembly for Wales? is 
considering an appeal against an enforcement notice? and the matters which are alleged 
to constitute the breach of planning control comprise or include unauthorised EIA 
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development”, and the documents submitted to him or to the Assembly for the purposes 
of the appeal do not include a statement referred to by the appellant as an environmental 
statement” for the purposes of the Town and Country Planning (Environmental Impact 
Assessment) (England and Wales) Regulations 1999°, the following procedure applies’. 
The Secretary of State or the Assembly must within the period of three weeks beginning 
with the day on which he or it receives the appeal, or such longer period as he or it may 
reasonably require, notify the appellant in writing of the specified? requirements 
regarding submission of an environmental statement?. Notice need not, however, be so 
given where the appellant has submitted a statement which he refers to as an 
environmental statement for the purposes of the 1999 Regulations to the Secretary of 
State or the Assembly for the purposes of an appeal against a planning decision or a 
failure to take such decision’? which: 

(1) relates to the development to which the enforcement appeal relates; and 

(2) is to be determined at the same time as that enforcement appeal; 
and that statement, any further information!!, and the representations, if any, made in 
relation to it are to be treated’? as the environmental statement and representations??, 

The Secretary of State or the Assembly must send to the relevant planning authority! 
a copy of any notice sent to the appellant under the above provisions!>. If an appellant to 
whom notice has been so given fails to comply with the specified requirements’®, the 
deemed application?” and the ground (a) appeal’®, if any, lapse at the end of the period 
specified or allowed, as the case may be’’. As soon as reasonably practicable after the 
occurrence of that event, the Secretary of State or the Assembly must notify the 
appellant and the local planning authority?” in writing that the deemed application and 
the ground (a) appeal, if any, have lapsed?!. 

Where, however, on consideration of an appeal against an enforcement notice it 
appears to the Secretary of State or the Assembly that the matters which are alleged to 
constitute the breach of planning control comprise or include Schedule 1 development? 
or Schedule 2 development? and, in either case, no screening opinion** has been 
adopted and no screening direction? has been made in respect of that development, the 
Secretary of State or the Assembly must, before any notice is served pursuant to the 
above provisions?”, make such a screening direction”. If the Secretary of State or 
Assembly considers that he or it has not been provided with sufficient information to 
make a screening direction he or the Assembly must notify the applicant and the 
authority by which the regulation 25 notice?” was served of the matters in respect of 
which he or the Assembly requires additional information, and the information so 
requested must be provided by the applicant within such reasonable period as may be 
specified in the notice?”. If an appellant to whom such notice has been given fails to 
comply with the requirements of that notice, the application which is deemed to have 
been made by virtue of the appeal made?” (‘the deemed application’) and the appeal in 
so far as it is brought under the ground that, in respect of any breach of planning control 
which may be constituted by the matters stated in the enforcement notice, planning 
permission ought to be granted or, as the case may be, the condition or limitation 
concerned ought to be discharged*! (‘the ground (a) appeal’), lapses at the end of the 
period specified in the notice”. 

1 As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 

2 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 

le an appeal under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. 
For the meaning of ‘EIA development’ see para 488 ante. 

For the meaning of ‘environmental statement’ see para 497 ante. 


le for the purposes of the Town and Country Planning (Environmental Impact Assessment) (England and 
Wales) Regulations 1999, SI 1999/293 (as amended): see para 488 et seq ante, para 620 post. 
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Ibid reg 25(12). : 

le the requirements of ibid reg 25(12)(c). Those requirements are that the appellant must, within the 
period specified in the notice or such longer period as the Secretary of State or the Assembly may allow, 
submit to the Secretary of State or to the Assembly four copies of an environmental statement relating to 
the unauthorised EIA development in question: reg 25(12)(c). As to service of notices and documents etc 
see para 492 note 8 ante. 

Ibid reg 25(12)(a). 

Ie an appeal under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante 

For the meaning of ‘further information’ see para 506 ante. 

Ie for the purposes of the Town and Country Planning (Envirônmental Impact Assessment) (England and 
Wales) Regulations 1999, SI 1999/293, reg 25(1): see para 611 ante. 

Ibid reg 25(12)(b). 

For the meaning of ‘relevant planning authority’ see para 491 note 1 ante. 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(12)(d). The relevant planning authority must make available for public inspection at 
all reasonable hours at the place where the appropriate register, or relevant part of that register, is kept, a 
copy of every notice received by the authority under reg 25(12)(d), and copies of those documents must 
remain so available for a period of two years or until they are entered in Part II of the register in 
accordance with reg 25(20) (see para 610 ante), whichever is the sooner: reg 25(19)(b). For the meaning 
of ‘register’ see para 507 note 1 ante; and for the meaning of ‘appropriate register’ see para 508 note 7 
ante. 

See note 8 supra. 

For the meaning of ‘deemed application’ see the Town and Country Planning (Environmental Impact 
Assessment) (England and Wales) Regulations 1999, SI 1999/293, reg 25(11)(a); and the text to note 30 
infra. 

For the meaning of ‘ground (a) appeal’ see ibid reg 25(11)(b); and the text to note 31 infra. 

Ibid reg 25(12)(e). 

As to local planning authorities see para 28 et seq ante. 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(12)(£). 

For the meaning of 'Schedule 1 development” see para 489 ante. 

For the meaning of ‘Schedule 2 development’ see para 490 ante. 

For the meaning of ‘screening opinion’ see para 492 note 10 ante. 

For the meaning of “screening direction” see para 492 note 20 ante. 

le pursuant to the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 25(12): see the text and notes 1-21 supra. 

Ibid reg 25(9). 

For the meaning of 'regulation 25 notice” see para 561 ante. 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(10). 

Ie under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. 

le on the ground mentioned in the Town and Country Planning Act 1990 s 174(2)(a) (as substituted): see 
para 603 ante, 

Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
IMA, e ZO 


620. Enforcement appeals where an environmental statement is submitted. 

Where the Secretary of State! or, in relation to Wales, the National Assembly for Wales? 
receives, in connection with an enforcement appeal? and otherwise than by way of a 
statement submitted in connection with an appeal against a planning decision or failure 


to 


take a decision”, a statement which the appellant refers to as an environmental 


statement? for the purposes of the Town and Country Planning (Environmental Impact 
Assessment) (England and Wales) Regulations 19996, he or the Assembly must: 


(1) send a copy of that statement to the relevant planning authority”, advise the 
authority that the statement will be taken into consideration in determining the 
deemed application and the ground (a) appeal®, if any, and inform that authority 
that it may make representations”; and 

(2) notify the persons to whom a copy of the relevant regulation 25 notice!” was 
sent that the statement will be taken into consideration in determining the 
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deemed application and the ground (a) appeal, if any, and inform them that they 
may make representations and that, if they wish to receive a copy of the 
statement or any part of it, they must notify the Secretary of State or the 
Assembly of their requirements within seven days of the receipt of the Secretary 
of State's or Assembly’ notice; and 

(3) respond to requirements notified in accordance with head (2) above by 
providing a copy of the statement or of the part requested, as the case may be'!. 

The above provisions apply in relation to further information received!? by the 
Secretary of State or the Assembly as they apply to such a statement as is referred to 
above?*, 

Where an authority receives a copy of a statement or further information by virtue of 
head (1) above, it must publish in a local newspaper circulating in the locality in which 
the land!* is situated a notice stating: 

(a) the name of the appellant and that he has appealed to the Secretary of State or 

the Assembly against the enforcement notice; 

(b) the address or location of the land to which the notice relates and the nature of 
the development”: 

(c) that a copy of the statement or further information may be inspected by 
members of the public at all reasonable hours; 

(d) an address in the locality in which the land is situated at which the statement or 
further information may be inspected, and the latest date on which it will be 
available for inspection, being a date not less than 21 days later than the date on 
which the notice is published; 

(e) that any person wishing to make representations about any matter dealt with in 
the statement or further information should make them in writing, no later than 
14 days after the date named in accordance with head (d) above, to the Secretary 
of State or the Assembly; and 

(f) the address to which any such representations should be sent?*, 

The authority must as soon as practicable after publication of a notice in accordance 
with these provisions send to the Secretary of State or the Assembly a copy of the notice 
certified by or on behalf of the authority as having been published in a named 
newspaper on a date specified in the certificate!”. Where the Secretary of State or the 
Assembly receives such a certificate he or the Assembly may not determine the deemed 
application or the ground (a) appeal in respect of the development to which the 
certificate relates until the expiry of 14 days from the date stated in the published notice 
as the last date on which the statement or further information was available for 
inspection?”, 

1 As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 

2 Asto the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 

Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 

Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 

As to enforcement appeals see para 603 et seq ante. 

4 Te otherwise than as mentioned in the Town and Country Planning (Environmental Impact Assessment) 
(England and Wales) Regulations 1999, SI 1999/293, reg 25(12)(b): see para 619 ante. 

5 Ibid reg 19(1), (10) (further information and evidence: see para 506 ante) applies to statements provided 
in accordance with reg 25 with the following modifications: (1) where the Secretary of State or the 
Assembly notifies the appellant under reg 19(1), the appellant must provide the further information 
within such period as the Secretary of State or the Assembly may specify in the notice or such longer 
period as the Secretary of State or Assembly may allow; (2) if an appellant to whom a notice has been 
given under head (1) supra fails to provide the further information within the period specified or 
allowed, as the case may be, the deemed application and the ground (a) appeal, if any, lapse at the end of 
that period: reg 25(14). For the meaning of “environmental statement” see para 497 ante; for the meaning 
of further information’ see para 506 ante; and for the meaning of ‘deemed application’ and ‘ground (a) 
appeal” see para 619 ante. 
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6 le for the purposes of the Town and Country Planning (Environmental Impact Assessment) (England and 
Wales) Regulations 1999, SI 1999/293 (as amended): see paras 488 et seq 618-619 ante. 

7 For the meaning of ‘relevant planning authority’ see para 491 note 1 ante. 

See note 5 supra. 

9 The relevant planning authority must make available for public inspection at all reasonable hours at the 
place where the appropriate register, or relevant part of that register, is kept, a copy of every statement 
and all further information received by the authority under the Town and Country Planning 
(Environmental Impact Assessment) (England and Wales) Regulations 1999, SI EG reg 25(13)(a) 
(see head (1) in the text), and copies of those documents must remain so available for a period of two 
years or until they are entered in Part II of the register in accordance with reg 25(20) (see para 610 ante), 
whichever is the sooner: reg 25(19)(c). For the meaning of “register” see para 507 note 1 ante; and for the 
meaning of “appropriate register” see para 508 note 7 ante. 

10 For the meaning of ‘regulation 25 notice’ see para 561 ante. 

11 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 25(13). 

12 Te in accordance with ibid reg 25(14): see note 5 supra. 

13 Ibid reg 25(15). 

14 For the meaning of ‘the land’ see para 493 note 4 ante. 

15 For the meaning of “development” see para 217 ante. 

16 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SICA, a 2216), 

17 Ibid reg 25(17). 

18 Ibid reg 25(18). 


oo 


(ii) Whether Appeals to be Determined by Appointed Person 


621. Power to make regulations prescribing classes of appeals to be 
transferred. The Secretary of State! or, in relation to Wales, the National Assembly for 
Wales? may by regulations prescribe classes of appeals? which are to be determined by a 
person appointed by him or the Assembly (‘an appointed person’) for the purpose 
instead of by the Secretary of State or by the Assembly*. Such appeals are known as 
‘transferred appeals”. Those classes of appeals must be so determined except in such 
classes of case as may for the time being be prescribed or as may be specified in 
directions given by the Secretary of State or the Assembly*; and regulations so made may 
provide for the giving of publicity to any directions so given by him or by it’. 

The above provisions do not, however, affect any provision in the Town and Country 
Planning Act 1990 or any instrument made under it that an appeal is to lie to, or a notice 
of appeal is to be served on, the Secretary of State or the Assembly’. 

There are similar powers to prescribe classes of appeals under the Planning (Listed 
Buildings and Conservation Areas) Act 1990° and the Planning (Hazardous Substances) 
Act 1990'°. These are discussed in later parts of this title!!. 


1 As to the Secretary of State see para 19 ante, 

2 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 6 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 le appeals under the Town and Country Planning Act 1990 s 78 (as amended) (see para 598 ante), s 106B 
(as substituted; prospectively repealed) (see para 616 ante), s 174 (as amended) (see para 603 ante), s 195 
(as amended) (see para 613 ante) and s 208 (as amended) (see para 885 post) and under the Environment 
Act 1995 s 96(1), Sch 13 paras 6(11),(12), 11(1), Sch 14 para 91(1) (see para 740 post). 

4 Town and Country Planning Act 1990 Sch 6 para 1(1), (5) (amended by the Planning and Compensation 
Act 1991 s 32, Sch 7 paras 8, 54(1), (2); and by the Environment Act 1995 s 120(1), Sch 22 para 44). As 
to the exercise of this power see the Town and Country Planning (Determination of Appeals by 
Appointed Persons) (Prescribed Classes) Regulations 1997, SI 1997/420; the Town and Country 
Planning (Modification and Discharge of Planning Obligations) Regulations 1992, SI 1992/2832, reg 8; 
and para 617 note 4 ante, para 622 et seq post. As to the making of regulations generally see para 3 ante. 

If, before or during the determination of an appeal under the Town and Country Planning Act 1990 
s 78 (as amended) which is to be or is being determined in accordance with Sch 6 para 1 (as amended), 
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the Secretary of State or the Assembly forms the opinion mentioned in s 79(6) (see para 601 ante), he or 
it may direct that the determination is not to be begun or proceeded with: Sch 6 para 7. 

Where an appointed person is an officer of the relevant government department or of the Assembly, 
the functions of determining an appeal and doing anything in connection therewith conferred on him by 
Sch 6 (as amended) (see para 623 et seq post) are treated for the purposes of the Parliamentary 
Commissioner Act 1967 or, as the case may be, of the Government of Wales Act 1998 Sch 9 (as amended; 
prospectively repealed by the Public Services Ombudsman (Wales) Act 2005 s 39, Sch 6 paras 65, 69, as 
from a day to be appointed under s 40; at the date at which this title states the law, those repeals were not 
in force) (see para 23 ante; and ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 45): (1) if he was 
appointed by the Secretary of State for the time being having general responsibility in planning matters in 
relation to England, as functions of that department; and (2) if he was appointed by the Assembly, as 
functions of the Assembly: see the Town and Country Planning Act 1990 Sch 6 para 8(2) (modified by 
the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as 
amended); and by the Transfer of Functions (Transport, Local Government and the Regions) 
Order 2002, SI 2002/2626, art 20, Sch 2 para 15(1), (5)). The relevant government department at the 
date at which this title states the law is the Office of the Deputy Prime Minister: see para 19 ante. For the 
meaning of ‘functions’ see para 2 note 1 ante. 

See the Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) 
(renumbered by Si 2003/956); the Town and Country Planning (Enforcement) (Hearings Procedure) 
(England) Rules 2002, SI 2002/2684, r 2(1) (as so renumbered); the Town and Country Planning 
(Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (renumbered by SI 2004/3172); the 
Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 20003/1268, 
r 2(1) (as so renumbered); and para 634 et seq post. 

Town and Country Planning Act 1990 Sch 6 para 1(2). On the giving by the Secretary of State or the 
Assembly of such a direction he or it may by notice in writing enclosing a copy of the direction require 
the local planning authority for every area in respect of which the direction has effect to publish as soon 
as may be a notice in at least one newspaper circulating in the area; and such notice must contain a 
concise statement of the direction and must specify the place or places where a copy of the direction may 
be seen at all reasonable hours: Town and Country Planning (Determination of Appeals by Appointed 
Persons) (Prescribed Classes) Regulations 1997, SI 1997/420, reg 5(1). For these purposes, “local 
planning authority” means, as respects any class of appeal, a local planning authority against whose 
decision (or failure to take a decision) an appeal of that class may be made: reg 5(2). As to local planning 
authorities see para 28 et seq ante. 

Town and Country Planning Act 1990 Sch 6 para 1(3); and see note 6 supra. 

Ibid Sch 6 para 1(4). 

See the Planning (Listed Buildings and Conservation Areas) Act 1990 Sch 3 (as amended); and para 1199 
et seq post. 


10 See the Planning (Hazardous Substances) Act 1990 Schedule (as amended); and para 1297 et seq post. 
11 See paras 1199 et seq, 1297 et seq post. 


622. Jurisdiction. Subject to the exceptions set out below!, the following classes of 
appeal are prescribed” as appeals to be determined by a person appointed by the 
Secretary of State? or, in relation to Wales, by the National Assembly for Wales? instead 
of being determined by the Secretary of State or the Assembly: 


(1) appeals against planning decisions and failure to take such decisions”, including 
appeals against refusal of, or the failure to take a decision on, an application for 
express consent to display an advertisement”; 

(2) appeals against enforcement notices’; 

(3) appeals? against the refusal of or failure to give a decision on an application for a 
certificate of lawfulness of an existing or proposed use or development’; 

(4) appeals’? relating to planning obligations"’. 

The following classes of appeal are, however, reserved for determination by the 


Secretary of State or the Assembly: 


(a) appeals by statutory undertakers!” against planning decisions and failure to take 


such decisions’? where the relevant application related to land’* which is 
operational land'? or in which the statutory undertakers propose to acquire an 


interest’®; 


(b) appeals by statutory undertakers against enforcement notices!’ where the breach 


(c) appeals against enforcement notices 
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of planning control'? alleged in the enforcement notice consists in the carrying 
out of development on land such as is described in head (a) above, or failure to 
comply with a condition or limitation on a grant of planning permission for 


development of any such land; 
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relating to development?” in respect of 
which an environmental statement is required?! for the statutory purposes”, 


Appeals falling within heads (1) to (4) above are known as 'transferred appeals'? and 


appeals falling within heads (a) to (c) above are known as “non-transferred appeals”. 
Transferred appeals and non-transferred appeals under the Planning (Listed Buildings 
and Conservation Areas) Act 1990 and the Planning (Hazardous Substances) Act 1990 
are discussed in later parts of this title”. 


1 Je subject to the Town and Country Planning (Determination of Appeals by Appointed Persons) 
(Prescribed Classes) Regulations 1997, SI 1997/420, reg 4(a)-(c): see heads (a)—(c) in the text. 

2 Te for the purposes of the Town and Country Planning Act 1990 Sch 6 para 1(1) (as amended): see 
para 621 ante. 

3 As to the Secretary of State see para 19 ante. 

4 As to the transfer of functions in relation to the appeals described in the text, so far as exercisable in 
relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

5 Ie appeals under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 

6 Ie appeals under ibid s 78 (as amended) as applied by the Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, reg 15: see para 833 post. 

7 Je appeals under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. 

8 Ie appeals under ibid s 195 (as amended): see para 613 ante. 

9 ‘Town and Country Planning (Determination of Appeals by Appointed Persons) (Prescribed Classes) 
Regulations 1997, SI 1997/420, reg 3(1). 

10 le appeals under the Town and Country Planning Act 1990 s 106B (as substituted and prospectively 
repealed): see para 616 ante. 

11 Town and Country Planning (Modification and Discharge of Planning Obligations) Regulations 1992, 
SI 1992/2832, reg 8. 

12 For these purposes, ‘statutory undertakers’ means statutory undertakers within the meaning of the Town 
and Country Planning Act 1990 s 262 (as amended) (see para 1009 post) and other persons who, by 
virtue of s 262(3) (as amended) or s 262(6), are deemed to be statutory undertakers for the purposes of 
s 266 (as amended) (see para 1013 post): Town and Country Planning (Determination of Appeals by 
Appointed Persons) (Prescribed Classes) Regulations 1997, SI 1997/420, reg 2. 

13 See note 5 supra. 

14 For the meaning of ‘land’ see para 2 note 10 ante. 

15 For the meaning of “operational land’ see para see para 1010 post. 

16 le land to which the Town and Country Planning Act 1990 s 266(1) applies: see para 1013 post. 

17 See note 7 supra. 

18 For the meaning of ‘breach of planning control’ see para 551 ante. 

19 See note 7 supra. 

20 For the meaning of ‘development’ see para 217 ante. 

21 le required for the purposes of the Town and Country Planning (Environmental Impact Assessment) 
(England and Wales) Regulations 1999, SI 1999/293 (as amended): see para 497 et seq ante. 

22 Town and Country Planning (Determination of Appeals by Appointed Persons) (Prescribed Classes) 
Regulations 1997, SI 1997/420, reg 4(a)-(c); Interpretation Act 1978 s 17(2). 

23 See para 621 note 5 ante. 

24 See the Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) 
(renumbered by SI 2003/956); the Town and Country Planning (Enforcement) (Hearings Procedure) 
(England) Rules 2002, SI 2002/2684, r 2(1) (as so renumbered); the Town and Country Planning 
(Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (renumbered by SI 2004/3172); the 
Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 20003/1268, 
r 2(1) (as so renumbered); and para 631 et seq post. 

25 See paras 1207-1208, 1304 post. 
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same powers and duties as the Secretary of State? or the National Assembly for Wales? 
has? in relation to appeals”. 
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If both the parties express a wish not to appear and be heard, the appeal may be 
determined without their being heard®; but, if either of the parties expresses a wish to 
appear and be heard, the appointed person must give them both an opportunity of 
doing so”. 

Where an appeal has been determined by an appointed person, his decision is treated 
as that of the Secretary of State or, in relation to Wales, that of the Assembly?; and the 
validity of that decision may not, except as provided by the relevant provisions of the 
Town and Country Planning Act 19907, be questioned in any proceedings whatsoever’. 

Where in any enactment!! there is a reference to the Secretary of State or the 
Assembly in a context relating to or capable of relating to: 

(1) an appeal to which these provisions!? apply; or 

(2) any thing done or authorised or required to be done by, to or before the 

Secretary of State or the Assembly on or in connection with any such appeal, 
then, so far as the context permits, it is to be construed, in relation to an appeal 
determined or falling to be determined by an appointed person, as a reference to him”. 


1 For the meaning of ‘an appointed person’ see para 621 ante. 
As to the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 6 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 Ie an appointed person has the same powers and duties (1) in relation to an appeal under the Town and 
Country Planning Act 1990 s 78 (as amended) (see para 598 ante), as the Secretary of State or the 
Assembly has under s 79(1), (4), (6A) (as amended) (see para 601 ante); (2) in relation to an appeal under 
s 106B (as substituted; prospectively repealed), as he or it has under s 106B (as substituted) (see para 616 
ante); (3) in relation to an appeal under s 174 (as amended) (see para 603 ante), as he or it has under 
s 176(1)—(2A), (5) (as amended) (see para 609 ante) and s 177(1)-(4) (as amended) (see para 610 ante); (4) 
in relation to an appeal under s 195 (as amended) (see para 613 ante), as he or it has under s 195(2), (3) 
(as amended) (see para 614 ante); (5) in relation to an appeal under s 208 (as amended) (see para 885 
post), as he or it has under s 208(7)-(8A) (as amended) (see para 886 post). 

5 Ibid Sch 6 para 2(1) (Sch 6 para 2 amended by the Planning and Compensation Act 1991 ss 32, 84(6), 
Sch 7 paras 8, 54, Sch 19 Pt 1). 

The Town and Country Planning Act 1990 s 79(2) (see para 601 ante), s 106B(4) (as substituted and 
prospectively repealed) (see para 616 ante), s 175(3) (see para 603 ante), s 196(1) (as amended) (see 
para 613 ante) and s 208(5) (see para 886 post) do not apply to an appeal which falls to be determined by 
an appointed person; but, before the appeal is determined, the Secretary of State or the Assembly must 
ask the appellant and the local planning authority whether they wish to appear before, and be heard by, 
the appointed person: Sch 6 para 2(2) (as so amended). Schedule 6 para 2(2) (as so amended) does not, 
however, apply in the case of an appeal under s 78 (as amended) if the appeal is referred to a planning 
inquiry commission under s 101 (as amended) (see para 704 et seq post): Sch 6 para 2(5). As to local 
planning authorities see para 28 et seg ante. 

An inspector (ie an appointed person) has a duty to take into account relevant decisions of his 
colleagues but this duty only extends to decisions drawn to his attention: see Granchester Retail Park v First 
Secretary of State [2003] EWHC 92 (Admin) at [26], [2003] All ER (D) 34 (Jan), per Jackson J, and the 
authorities there cited. See also JS Bloor Sudbury Ltd v First Secretary of State [2003] EWHC 1898 
(Admin), [2003] All ER (D) 279 (Jul) (matter coming before the local authority on two different 
occasions; doctrines of res judicata and issue estoppel do not apply to decisions of inspectors but previous 
inspector’s decision a material consideration which second inspector obliged to take into account). 
Where a matter is treated by the parties as not material, it is not incumbent on a planning inspector to 
seek that matter out, even if there are indications that it might be material to the appeal before him: R 
(on the application of Taussig) v First Secretary of State [2003] EWHC 3281 (Admin), [2003] All ER (D) 83 
(Sep). Nor need an inspector make specific reference to the contents of the local planning authority's 
officers’ report on the merits of a duplicate application undecided at the date of the inquiry: R (on the 
application of CG Claydon Ltd) v First Secretary of State [2004] EWHC 226 (Admin), [2004] All ER (D) 
188 (Feb). It is not open to an inspector, in deciding whether a proposed development is in conformity 
with a local policy, to introduce into that policy a new test of ‘material harm’: see Richmondshire District 
Council v First Secretary of State [2003] EWHC 1627 (Admin), [2003] All ER (D) 352 (Jun). In deciding 
an appeal against the refusal of planning permission for development of a site on a residential basis, an 
inspector is under no duty to express a view as to the future possibilities should an application emerge in 
relation to mixed development of the site: Chris Jaram Developments Ltd v First Secretary of State [2004] 
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EWHC 1220 (Admin), [2004] All ER (D) 110 (May). An inspector is entitled to refuse to consider the 
argument that an application for planing permission was originally made under a misapprehension and is 
not to be criticised for deciding the matter on the basis upon which it comes before him: Fasuyi v First 
Secretary of State [2003] EWHC 1457 (Admin), [2003] All ER (D) 92 (un). 

6 Town and Country Planning Act 1990 Sch 6 para 2(3). As to the determination of appeals by written 
representations see para 627 et seq post. 

7 Ibid Sch 6 para 2(4). 

Ibid Sch 6 para 2(6). 

9 Ie except as provided by ibid Pt XII (ss 284-292) (as amended): see para 43 et seq ante, para 648 post. It 
is not, however, a ground of application to the High Court under s 288 (as amended) (see para 47 ante), 
or of appeal to the High Court under s 289 (as amended) (see para 648 post) that an appeal ought to have 
been determined by the Secretary of State or the Assembly and not by an appointed person, unless the 
appellant or the local planning authority challenges the appointed person’s power to determine the appeal 
before his decision on the appeal is given: Sch 6 para 2(8) (as amended: see note 5 supra). 

10 Ibid Sch 6 para 2(7). 

11 Te including the Town and Country Planning Act 1990. For the meaning of ‘enactment’ see para 2 note 
11 ante. 

12 Ie an appeal to which ibid Sch 6 (as amended) applies. 

13 Ibid Sch 6 para 2(9). 


oo 


624. Determination of appeals by the Secretary of State or the Assembly 
instead of by an inspector. The Secretary of State’ or, in relation to Wales, the 
National Assembly for Wales? may, if he or it thinks fit, direct that an appeal which 
would otherwise fall to be determined by an appointed person? is instead be determined 
by the Secretary of State or the Assembly*. Such a direction must state the reasons for 
which it is given and must be served on the person, if any, so appointed, the appellant, 
the local planning authority”, and any person who has made representations relating to 
the subject matter of the appeal which the authority is required® to take into account’. 

The Secretary of State or the Assembly must give the appellant, the local planning 
authority and any person who has made representations” an opportunity of appearing 
before, and being heard by, a person appointed by him or by the Assembly for that 
purpose if: 

(1) the reasons for the direction raise matters with respect to which any of those 

persons have not made representations; or 

(2) in the case of an appellant or the local planning authority, either of them was 

not asked” whether he or it wished to appear before, and be heard by, the 
appointed person, or expressed no wish in answer to that question, or expressed 
a wish to appear and be heard but was not given an opportunity of doing so!º, 

In determining the appeal, the Secretary of State or the Assembly may take into 
account any report made to him or to it by any person previously appointed to 
determine the appeal'?. 

The Secretary of State or the Assembly may by a further direction revoke a direction 
given by him or by it under the above provisions at any time before the determination of 
the appeal'?. Such a further direction must state the reasons for which it is given and 
must be served on the person, if any, previously appointed to determine the appeal, the 
appellant, the local planning authority and any person who has made representations 
relating to the subject matter of the appeal which the authority is required’? to take into 
account!*, Where such a further direction has been given, anything done by or on behalf 
of the Secretary of State or the Assembly in connection with the appeal which might 
have been done by the appointed person, including any arrangements made for the 
holding of a hearing or local inquiry, is to be treated, unless that person directs 
otherwise, as having been done by him””, 


1 As to the Secretary of State see para 19 ante. 
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2 As to the transfer of functions under Sch 6 (as amended), so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 For the meaning of ‘an appointed person’ see para 621 ante. 

+ Town and Country Planning Act 1990 Sch 6 para 3(1). 

Ifthe appeal does not fall within the guidelines to which the Secretary of State is to have regard when 
deciding not to call in an appeal under Sch 6 para 3(1), his refusal to do so cannot be categorised as 
perverse or absurd: see eg Morbaine Ltd v Secretary of State for the Environment, South Northamptonshire 
Council v Secretary of State for the Environment (1995) 70 P & CR 224, (1995) 160 LG Rev 281, CA. 

5 As to local planning authorities see para 28 et seq ante. 

6 le under any provision of a development order made by virtue of the Town and Country Planning 
Act 1990 s 71(2)(a) (as substituted): see para 473 ante. For the meaning of ‘development order’ see 
para 252 ante. 

7 Ibid Sch 6 para 3(2) (amended by the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 
54(1), (+4). Where in consequence of such a direction an appeal falls to be determined by the Secretary 
of State or the Assembly, the provisions of the Town and Country Planning Act 1990 which are relevant 
to the appeal apply to it, subject to Sch 6 para 3(4)—(6) (see the text and notes 8—10 infra), as if Sch 6 (as 
amended) had never applied to it: Sch 6 para 3(3). 

8 Ie any such representations as are mentioned in ibid Sch 6 para 3(2) (as amended): see the text to notes 
5-7 supra. 

9 ein pursuance of ibid Sch 6 para 2(2) (as amended): see para 623 ante. 

10 Ibid Sch 6 para 3(4). Schedule 6 para 3(4) does not, however, apply in the case of an appeal under s 78 
(as amended) (see para 598 ante) if the appeal is referred to a planning inquiry commission under s 101 
(as amended) (see para 704 post): Sch 6 para 3(5). 

Except as provided by Sch 6 para 3(4), the Secretary of State or the Assembly need not give any 
person an opportunity of appearing before, and being heard by, a person appointed for the purpose, or of 
making fresh representations or making or withdrawing any representations already made: Sch 6 
para 3(6). 

11 Ibid Sch 6 para 3(7). 

12 Ibid Sch 6 para 4(1). 

13 See note 6 supra. ° 

14 Town and Country Planning Act 1990 Sch 6 para +(2) (amended by the Planning and Compensation 
Act 1991 Sch 7 paras 8, 54(1), (4)). Where such a further direction has been given, the provisions of the 
Town and Country Planning Act 1990 Sch 6 (as amended) relevant to the appeal apply, subject to Sch 6 
para 4(4) (see the text to note 15 infra), as if no direction under Sch 6 para 3 (as amended) had been 
given: Sch 6 para 4(3). 

15 Ibid Sch 6 para 4(4). 


625. Appointment of another person to determine appeal. At any time 
before the appointed person! has determined the appeal the Secretary of State? or, in 
relation to Wales, the National Assembly for Wales? may: 

(1) revoke that person’s appointment; and 

(2) appoint another person* to determine the appeal instead”. 

Where such a new appointment is made, the consideration of the appeal or any 
inquiry or other hearing in connection with it must be begun afreshº. 


For the meaning of ‘an appointed person’ see para 621 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 Sch 6 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
4 Te under the Town and Country Planning Act 1990 Sch 6 para 1 (as amended): see para 621 ante. 


5 Ibid Sch 6 para 5(1). 

6 Ibid Sch 6 para 5(2). Nothing in Sch 6 para 5(2) requires (1) the question referred to in Sch 6 para 2(2) 
(as amended) (see para 623 ante) to be asked again with reference to the new appointed person if before 
his appointment it was asked with reference to the previous appointed person, any answers being treated 
as given with reference to the new appointed person; or (2) any person to be given an opportunity of 
making fresh representations or modifying or withdrawing any representations already made: Sch 6 


para 5(3). 
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626. Local inquiries and hearings. Whether or not the parties to an appeal have 
asked for an opportunity to appear and to be heard, an appointed person’: 

(1) may hold a local inquiry in connection with the appeal; and 

(2) must do so if the Secretary of State? or, in relation to Wales, the National 

Assembly for Wales? so directs*. 

Where an appointed person holds a hearing” or holds an inquiry®, an assessor may be 
appointed by the Secretary of State or the Assembly, to sit with the appointed person at 
the hearing or inquiry to advise him on any matters arising, notwithstanding that the 
appointed person is to determine the appeal’. The statutory requirements with regard to 
evidence at such an inquiry are discussed in a later part of this title. 

The costs of any such hearing or inquiry must? be defrayed by the Secretary of State 
or the Assembly’®. 

The detailed rules with regard to hearings before an inspector appointed to hear an 
appeal are discussed below''; and the rules with regard to inquiries held by an inspector 
so appointed are discussed in a later part of this title??. 


1 For the meaning of ‘an appointed person’ see para 621 ante. 

2 Asto the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 6 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 ‘Town and Country Planning Act 1990 Sch 6 para 6(1). The Tribunals and Inquiries Act 1992 applies to 

a local inquiry or other hearing held in pursuance of the Town and Country Planning Act 1990 Sch 6 (as 

amended) (see para 621 et seq ante) as it applies to a statutory inquiry held by the Secretary of State, but 

as if in the Tribunals and Inquiries Act 1992 s 10(1) (statement of reasons for decisions: see 

ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 112) the reference to any decision taken by the 

Secretary of State or the Assembly were a reference to a decision taken by an appointed person: Town and 

Country Planning Act 1990 Sch 6 para 8(1) (amended by the Tribunals and Inquiries Act 1992 s 18(1), 

Sch 3 para 28). 

le by virtue of the Town and Country Planning Act 1990 Sch 6 para 2(4): see para 623 ante. 

le by virtue of ibid Sch 6 para 6. 

Ibid Sch 6 para 6(2). 

See ibid s 321-321B (as amended); and para 652 post. 

Te subject to ibid Sch 6 para 6(4): see note 10 infra. 


10 Ibid Sch 6 para 6(3). The Local Government Act 1972 s 250(2)-(5) (as amended) (evidence at and costs 
of local inquiries: see LOCAL GOVERNMENT vol 29(1) (Reissue) para 113) applies to an inquiry held by 
virtue of the Town and Country Planning Act 1990 Sch 6 para 6 with the following adaptations: (1) for 
the references in the Local Government Act 1972 s 250(4) (recovery of costs of holding inquiry) to the 
munister causing the inquiry to be held there must be substituted references to the Secretary of State or 
the Assembly; and (2) for the reference in s 250(5) (orders as to costs of the parties) to the minister 
causing the inquiry to be held there must be substituted a reference to the appointed person or the 
Secretary of State or, as the case may be, the Assembly: Town and Country Planning Act 1990 Sch 6 
para 6(4). 

The appointed person or the Secretary of State or Assembly has the same power to make orders 
under the Local Government Act 1972 s 250(5) in relation to proceedings under the Town and Country 
Planning Act 1990 Sch 6 (as amended) (see para 621 et seq ante) which do not give rise to an inquiry as 
he has in relation to such an inquiry: Sch 6 para 6(5). 

Schedule 6 (as amended) has effect with the omission of Sch 6 para 6(5) until a day to be appointed 
by the Secretary of State: Planning (Consequential Provisions) Act 1990 s 6, Sch 4 paras 1(1)(a), Table, 
1(3), 7. The day so appointed was 2 January 1992: Planning (Consequential Provisions) Act 1990 
(Appointed Day No 1 and Transitional Provisions) Order 1991, SI 1991/2698, art 3(1). Article 3(1) has 
effect, however, only for the purposes of awards of costs in relation to proceedings which give rise to a 
hearing (art 3(2)); and nothing in art 3 applies in relation to any proceedings occasioned by an application 
referred to the Secretary of State or an appeal made to him before 2 January 1992, or by an order or 
notice submitted or sent to the Secretary of State before that date for his confirmation or approval (art 4) 

11 See para 631 et seg post. 
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12 See para 686 et seq post. 
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(iii) Determination of Certain Appeals by Written Representations 
A. POWER TO MAKE REGULATIONS 


627. Procedure on certain appeals and applications; power to make 
regulations. The Secretary of State! or, in relation to Wales, the National Assembly for 
Wales? may by regulations prescribe the procedure to be followed in connection with 
proceedings under the Town and Country Planning Act 1990 where he or the Assembly 
Is required, before reaching a decision, to give any person an opportunity of appearing 
before, and being heard by, a person appointed by him or by the Assembly and which 
are to be disposed of without an inquiry or hearing to which rules under the Tribunals 
and Inquiries Act 1992º apply*. 

The regulations may in particular make provision as to the procedure to be followed: 

(1) where steps have been taken with a view to the holding of such an inquiry or 
hearing which does not take place; or 

(2) where steps have been taken with a view to the determination of any matter by 
a person appointed by the Secretary of State or the Assembly and the 
proceedings are the subject of a direction that the matter is instead to be 
determined by the Secretary of State or the Assembly; or 

(3) where steps have been taken in pursuance of such a direction and a further 
direction is made revoking that direction, 

and may provide that such steps are to be treated as compliance, in whole or in part, 
with the requirements of the regulations”. 

The regulations may also: 

(a) provide for a time limit within which any party to the proceedings must submit 
representations in writing and any supporting documents; 

(b) prescribe the time limit, which may be different for different classes of 
proceedings, or enable the Secretary of State or the Assembly to give directions 
setting the time limit in a particular case or class of case; 

(c) empower the Secretary of State or the Assembly to proceed to a decision taking 
into account only such written representations and supporting documents as 
were submitted within the time limit; and 

(d) empower the Secretary of State or the Assembly, after giving the parties written 
notice of his or its intention to do so, to proceed to a decision notwithstanding 
that no written representations were made within the time limit, if it appears to 
him or to the Assembly that he or it has sufficient material before him or before 
it to enable him, or to enable the Assembly, to reach a decision on the merits of 
thie cases: 


— 


As to the Secretary of State see para 19 ante. 

2 As to the transfer of functions under the Town and Country Planning Act 1990 s 323 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 Ie without an inquiry or hearing to which rules under the Tribunals and Inquiries Act 1992 s 9 (as 
amended) apply: see ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 15. 

4 Town and Country Planning Act 1990 s 323(1) (amended by the Tribunals and Inquiries Act 1992 

s 18(1), Sch 3 para 26). As to the making of regulations generally see para 3 ante; and as to the exercise 

of this power see the Town and Country Planning (Appeals) (Written Representations Procedure) 

(England) Regulations 2000, SI 2000/1628 (as amended); the Town and Country Planning (Trees) 

Regulations 1999, SI 1999/1892, regs 11-16 (revoked in relation to Wales); the Town and Country 

Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) Regulations 2003, 

SI 2003/390; and paras 628-630 post. See also the Town and Country Planning (Enforcement) (Written 

Representations Procedure) (England) Regulations 2002, SI 2002/2683 (as amended); the Town and 

Country Planning (Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, 

SI 2003/395 (as amended); and paras 631-633 post. 
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5 Town and Country Planning Act 1990 s 323(2). 
6 Ibid s 323(3). 


B. APPEALS REGARDING PLANNING APPLICATIONS AND DECISIONS 


628. Jurisdiction. In relation to England, the Town and Country Planning 
(Appeals) (Written Representations Procedure) (England) Regulations 2000* apply 
where an appellant against a planning decision or a failure to take such a decision? 
informs the Secretary of State? in the notice of appeal* that he wishes the appeal to be 
disposed of on the basis of written representations’. Where an appeal against a planning 
decision or a failure to take such a decision® is not being disposed of on the basis of 
written representations and the appellant and the local planning authority’ inform the 
Secretary of State that they wish it to be disposed of on that basis, those 2000 
Regulations apply to the proceedings to such extent as the Secretary of State may specify 
having regard to any steps already taken in relation to those proceedings*. 

Where an appeal arises from an application in respect of which the Mayor of 
London? has directed the local planning authority to refuse the application and where 
the written representations procedure is adopted in accordance with the above 
provisions, the 2000 Regulations apply subject to prescribed modifications?”. 

In relation to Wales, the Town and Country Planning (Referrals and Appeals) 
(Written Representations Procedure) (Wales) Regulations 2003!! apply where an 
appellant'2: 

(1) against a planning decision or a failure to take such a decision; 

(2) against a decision relating to a consent under a tree preservation order!*; or 

(3) against a decision requiring the planting of trees?*, 
informs the National Assembly for Wales’? in the relevant notice! of a wish for the 
appeal to be disposed of on the basis of written representations?”; and for these purposes 
‘appeal’ also includes certain applications'*. Where an appeal such as is described in head 
(1) or head (2) above is not being disposed of on the basis of written representations and 
the appellant and the local planning authority inform the Assembly that they wish it to 
be disposed of on that basis, those 2003 Regulations apply to the appeal to such extent 
as the Assembly may specify having regard to any steps already taken in relation to the 
appeal 

Where an appellant or, as the case may be, the appellant and the local planning 
authority, informs the Secretary of State or the Assembly of a wish for the appeal to be 
disposed of on the basis of written representations and so informs him or it using 
electronic communications”, the appellant is to be taken to have agreed: 

(a) to the use of such communications for all purposes of the relevant regulations?! 

relating to his appeal which are capable of being carried out electronically; 

(b) that his address for the purpose of such communications is the address 
incorporated into, or otherwise logically associated with, his communication so 
informing the Secretary of State or the Assembly; and 

(c) that his deemed agreement under these provisions is to subsist until he gives 
notice” that he wishes to revoke the agreement’. 

The relevant regulations?* cease to apply to an appeal if the Secretary of State or, as 
the case may be, the Assembly informs the appellant and the local planning authority 
that he or it will afford to them an opportunity of attending and taking part in a hearing 
or a local inquiry held by a person appointed by him or by it for the purpose””. There is, 
however, no statutory requirement to order an inquiry or hearing to determine an 


appeal which both parties have indicated they are content to be dealt with by way of 
written representations”®. 
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le the Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628 (as amended): see paras 629-630 post. 

For these purposes, ‘appellant’ means a person giving notice of appeal to the Secretary of State; and 
‘notice of appeal’ means a notice of appeal under the Town and Country Planning Act 1990 s 78 (as 
amended) (see para 598 ante): Town and Country Planning (Appeals) (Written Representations 
Procedure) (England) Regulations 2000, SI 2000/1628, reg 2(1) (renumbered by SI 2003/956). The 
2000 Regulations do not, however, appear to apply to appeals relating to consents under tree 
preservation orders. In England, the procedure on such appeals continues to be regulated by the Town 
and Country Planning (Trees) Regulations 1999, SI 1999/1892, Pt IV (regs 11-16) (revoked in relation 
to Wales by SI 2003/390). As to tree preservation orders see para 850 et seq post. 

As to the Secretary of State see para 19 ante. 

As to the notice of appeal see note 2 supra; and as to the use of electronic communications see the text 
and notes 18-21 infra. 

Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulatious 2000, SI 2000/1628, reg 3(1). ‘Written representations’ includes supporting documents; and 
‘document’ includes a photograph, map or plan: reg 2(1) (as renumbered: see note 2 supra). Identical 
definitions apply in Wales: see the Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 2(1) (renumbered by 
SI 2004/3157). 

le an appeal under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 
For these purposes, local planning authority” means the body which was responsible for dealing with the 
application occasioning the appeal: Town and Country Planning (Appeals) (Written Representations 
Procedure) (England) Regulations 2000, SI 2000/1628, reg 2(1) (as renumbered: see note 2 supra). As to 
local planning authorities see para 28 et seq ante. A similar definition applies in Wales: see the Town and 
Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390, reg 2(1) (renumbered by SI 2004/3157). 

Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628, reg 3(2). 

As to the Mayor of London see LONDON GOVERNMENT vol 29(2) (Reissue) para 81. 

See the Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628, reg 11. 

le the Town and Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390 (as amended): see paras 629-630 post. 

For these purposes, ‘appellant’ means (1) in the case of an application referred to the Assembly under the 
Town and Country Planning Act 1990 s 77 (as amended) (see para 483 ante) or the Planning (Listed 
Buildings and Conservation Areas) Act 1990 s 12 (as amended) (see para 1115 post) or s 19 (as amended) 
(see para 1131 post), the person who made that application to the local planning authority; (2) in the case 
of an appeal under the Town and Country Planning Act 1990 s 78 (as amended) (see para 598 ante) or 
under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 20 (as amended) (see para 1186 
post), the person whose application was refused, granted subject to conditions or not determined, by the 
local planning authority; and in the case of an appeal under the Town and Country Planning Act 1990 
s 208 (as amended) (see para 885 post), the person on whom a notice has been served under s 207(1) (see 
para 874 post): Town and Country Planning (Referrals and Appeals) (Written Representations 
Procedure) (Wales) Regulations 2003, SI 2003/390, reg 2(1) (as renumbered: see note 5 supra). See also 
note 13 infra. 

For these purposes, references to the Town and Country Planning Act 1990 s 78 (as amended) include 
references to that section as applied to applications for tree preservation orders made under that Act: 
Town and Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390, reg 2(1) (as renumbered: see note 5 supra). As to such appeals see 
paras 883-884 post. 

le an appeal under the Town and Country Planning Act 1990 s 208 (as amended): see para 885 post. 
As to the Assembly see para 20 ante. 

For these purposes, ‘relevant notice’, in relation to an appeal brought under the Town and Country 
Planning Act 1990 s 78 (as amended) or s 208 (as amended) or the Planning (Listed Buildings and 
Conservation Areas) Act 1990 s 20 (as amended) (see para 1186 post), means a written notice served by 
the appellant notifying the Assembly of his wish that the appeal be disposed of on the basis of written 
representations: Town and Country Planning (Referrals and Appeals) (Written Representations 
Procedure) (Wales) Regulations 2003, SI 2003/390, reg 2(1) (as renumbered: see note 5 supra). 

Ibid reg 3(1). Notices or documents required or authorised to be sent or supplied under the 2003 
Regulations may be sent or supplied by post or by using electronic communications to transmit the 
notice or document (as the case may be) to a person at such address as may for the time being be 
specified by that person for such purpose: reg 12 (added by SI 2004/3157). As to the use of electronic 
communications see the text and notes 20-23 infra. 
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For these purposes, ‘appeal’ in relation to the Town and Country Planning Act 1990 s 77 (as amended) 
(see para 483 ante) or the Planning (Listed Buildings and Conservation Areas) Act 1990 s 12 (as amended) 
(see para 1115 post) or s 19 (as amended) (see para 1131 post), means the determination of an application 
which has been referred to the Assembly, but does not include an application which is deemed to have 
been so referred by virtue of the Planning (Listed Buildings and Conservation Areas) Regulations 1990, 
SI 1990/1519, reg 13(3) (applications by local planning authorities: see para 1115 post): Town and 
Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390, reg 2(1) (as renumbered: see note 5 supra). 

Ibid reg 3(2). ` ` 

For these purposes, “electronic communication? has the meaning given in the Electronic 
Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) (Reissue) para 885; 
TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 616): Town and Country 
Planning (Appeals) (Written Representations Procedure) (England) Regulations 2000, SI 2000/1628, 
reg 2(1) (as renumbered: see note 2 supra); Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 2(1) (as renumbered; see note 5 
supra). 

: a relation to England, for these purposes, and in relation to the use of electronic communications for 
any purpose of the 2000 Regulations which is capable of being effected electronically, the expression 
‘address’ includes any number or address used for the purposes of such communications, except that, 
where those regulations impose an obligation on any person to provide a name and address to any other 
person, the obligation is not fulfilled unless the person on whom it is imposed provides a postal address; 
and references to notices, representations or other documents, or to copies of such things, include 
references to such things or copies of them in electronic form: Town and Country Planning (Appeals) 
(Written Representations Procedure) (England) Regulations 2000, SI 2000/1628, reg 2(2) (reg 2(2)-(7) 
added by SI 2003/956). The following provisions apply where an electronic communication is used by a 
person for the purpose of fulfilling any requirement in those regulations to give or send any statement, 
notice or other document to any other person (‘the recipient’): Town and Country Planning (Appeals) 
(Written Representations Procedure) (England) Regulations 2000, SI 2000/1628, reg 2(3) (as so added). 
The requirement will be taken to be fulfilled where the notice or other document transmitted by means 
of the electronic communication is (1) capable of being accessed by the recipient; (2) legible in all 
material respects; and (3) sufficiently permanent to be used for subsequent reference; and for these 
purposes, ‘legible in all material respects’ means that the information contained in the notice or other 
document is available to the recipient to no lesser extent than it would be if sent or given by means of a 
document in printed form: reg 2(4), (5) (as so added). Where the electronic communication is received 
by the recipient outside the recipient’s business hours, it will be taken to have been received on the next 
working day; and, for this purpose, ‘working day’ means a day which is not a Saturday, Sunday, bank 
holiday or other public holiday: reg 2(6) (as so added). A requirement in the 2000 Regulations that any 
document should be in writing is fulfilled where that document meets the criteria in reg 2(4) (as so 
added); and ‘written’ and cognate expressions are to be construed accordingly: reg 2(7) (as so added). 

See further, in relation to Wales, the Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 2(2)-(7) (added by 
SI 2004/3157). Notices or documents required or authorised to be sent or supplied under the 2003 
Regulations may be sent or supplied by post or using electronic communications to transmit the notice 
or document (as the case may be) to a person at such address as may for the time being be specified by 
that person for such purpose: Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 12 (substituted by 
SI 2004/3157). 

Ie all purposes of the Town and Country Planning (Appeals) (Written Representations Procedure) 
(England) Regulations 2000, SI 2000/1628 (as amended), or, as the case may be, of the Town and 
Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390 (as amended). 

Ie in accordance with the Town and Country Planning (Appeals) (Written Representations Procedure) 
(England) Regulations 2000, SI 2000/1628, reg 11A (as added) or, as the case may be, the Town and 
Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390, reg 12A (as added). Where a person is no longer willing to accept the 
use of electronic communications for any purpose of the relevant regulations which is capable of being 
effected electronically, the person must give notice in writing (1) withdrawing any address notified to the 
Secretary of State (or, as the case may be, to the Assembly) or to a local planning authority for that 
purpose; or (2) revoking any agreement entered into with the Secretary of State (or, as the case may be, 
with the Assembly) or with a local planning authority for that purpose, and such withdrawal or 
revocation is to be final and is to take effect on a date specified by the person in the notice but not less 
than seven days after the date on which the notice is given: Town and Country Planning (Appeals) 
(Written Representations Procedure) (England) Regulations 2000, SI 2000/1628, reg 11A (added by 
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SI 2003/956); Town and Country Planning (Referrals and Appeals) (Written Representations Procedure) 
(Wales) Regulations 2003, SI 2003/390, reg 12A (added by SI 2004/3157). 

Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628, reg 3(2A) (added by SI 2003/956); Town and Country Planning 
(Referrals and Appeals) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/390, 
reg 3(2A) (added by SI 2004/3157). The references in the text to notes 1-18 supra to an appeal being 
disposed of on the basis of written representations are not to be taken to preclude the use of electronic 
communications in accordance with the provisions set out in the text and note 20 supra and in 
accordance with the provisions cited in this note: Town and Country Planning (Appeals) (Written 
Representations Procedure) (England) Regulations 2000, SI 2000/1628, reg 3(2A) (as so added; Town 
and Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390, reg 3(2A) (as so added). 

le the Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628 (as amended), or, as the case may be, the Town and Country Planning 
(Referrals and Appeals) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/390 (as 
amended). 

Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628, reg 3(3); Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 3(3). 

See Waltham Forest London Borough Council v First Secretary of State [2005] All ER (D) 15 (Oct). 


629. Procedure before determination of the appeal. The relevant regulations 
applying to appeals against planning decisions or failure to take such decisions which are 
to be determined on the basis of written representations! make provision with regard to: 


hb 


(1) notification of the starting date?; 

(2) notice to interested persons”; 

(3) the appeals questionnaire”; 

(4) representations by the parties in relation to the appeal”; 
(5) representations by third parties”; and 

(6) the extension of time limits”. 


As to the relevant regulations see para 628 ante. 
The Secretary of State or, in relation to Wales, the National Assembly for Wales must, as soon as 
practicable after receipt of the notice of appeal, advise the appellant and the local planning authority in 
writing of (1) the starting date; (2) the reference number allocated to the appeal; and (3) the address to 
which written communications to the Secretary of State or the Assembly about the appeal are to be sent: 
Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628, reg 4; Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 4. ‘Starting date’ means the date 
of (1) the Secretary of State’s or the Assembly’s written notice to the appellant and the local planning 
authority that he or it has received all the documents required to enable him or it to entertain the appeal; 
or (2) the date of his or its written notice as described supra, whichever is later: Town and Country 
Planning (Appeals) (Written Representations Procedure) (England) Regulations 2000, SI 2000/1628, 
reg 2(1) (renumbered by SI 2003/956); Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 2(1) (renumbered by 
SI 2004/3157). As to the use of electronic communications see para 628 the text and notes 20-23 ante. 
As to notification of the starting date see also the Town and Country Planning (Trees) 
Regulations 1999, SI 1999/1892, reg 12 (revoked in relation to Wales by SI 2003/390); and as to the 
circumstances in which that provision applies see para 628 note 2 ante. 
The local planning authority must give written notice of the appeal within two weeks of the starting date 
to (1) any person notified or consulted in accordance with the Town and Country Planning Act 1990 (or, 
in Wales, the Town and Country Planning Act 1990 and the Planning (Listed Buildings and Conservation 
Areas) Act 1990) or a development order about the application which has given rise to the appeal; and (2) 
any other person who made representations to the local planning authority about that application: Town 
and Country Planning (Appeals) (Written Representations Procedure) (England) Regulations 2000, 
SI 2000/1628, reg 5(1); Town and Country Planning (Referrals and Appeals) (Written Representations 
Procedure) (Wales) Regulations 2003, SI 2003/390, reg 5(1). Such a notice must (a) state the name of the 
appellant and the address of the site to which the appeal relates; (b) describe the application; (c) set out 
the matters notified to the appellant and local planning authority under the provisions set out in note 2 
supra; (d) state that copies of any representations made by any person mentioned in heads (1)—(2) supra 
will be sent to the Secretary of State (or, in Wales, to the National Assembly for Wales) and the appellant, 
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(e) state that any such representations will be considered by the Secretary of State or the Assembly when 
determining the appeal unless any person mentioned in heads (1)-(2) supra withdraws them within six 
weeks of the starting date; and (f) state that further written representations may be submitted to the 
Secretary of State or the Assembly within six weeks of the starting date: Town and Country Planning 
(Appeals) (Written Representations Procedure) (England) Regulations 2000, SI 2000/1628, reg 5(2); 
Town and Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390, reg 5(2). 

Note that the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, Pt IV 
(regs 11-16) (revoked in relation to Wales by SI 2003/390) dogs not make equivalent provision to that set 
out in this note. 


4 The local planning authority must within two weeks of the starting date submit to the Secretary of State 
and copy to the appellant (or, in Wales, must send to the Assembly, and copy to the appellant, so as to be 
received within two weeks of the starting date) (1) a completed questionnaire; (2) a copy of each of the 
documents referred to in it; and the questionnaire must state the date on which it is submitted to the 
Secretary of State or the Assembly: Town and Country Planning (Appeals) (Written Representations 
Procedure) (England) Regulations 2000, SI 2000/1628, reg 6(1), (2); Town and Country Planning 
(Referrals and Appeals) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/390, 
reg 6(1), (2). ‘Questionnaire’ means a document in the form supplied by the Secretary of State or, in 
Wales, by the Assembly to local planning authorities for the purpose of proceedings under the relevant 
regulations; and for this purpose a form is taken to be supplied where the Secretary of State or the 
Assembly has published it on a website and has notified the local planning authority of (a) publication of 
the form on the website; (b) the address of the website; and (c) the place on the website where the form 
may be accessed, and how it may be accessed: Town and Country Planning (Appeals) (Written 
Representations Procedure) (England) Regulations 2000, SI 2000/1628, reg 2(1) (renumbered and 
amended by SI 2003/956); Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 2(1) (renumbered and amended 
by SI 2004/3157). For the meaning of ‘document’ see para 628 note 5 ante. 

See also the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 13 (revoked in 
relation to Wales by SI 2003/390). 


5 See, in relation to England, the Town and Country Planning (Appeals) (Written Representations 
Procedure) (England) Regulations 2000, SI 2000/1628, reg 7 (as amended). The notice of appeal and the 
documents accompanying it comprise the appellant’s representations in relation to the appeal: reg 7(1). 
The local planning authority may elect to treat the questionnaire and the documents submitted with it as 
its representations in relation to the appeal; and, where it does so, it must notify the Secretary of State and 
the appellant accordingly when submitting the questionnaire or sending the copy in accordance with 
reg 6 (see note 4 supra): reg 7(2). Where the local planning authority does not elect as so described, it 
must submit two copies of its written representations to the Secretary of State within six weeks of the 
starting date: reg 7(3). If the appellant wishes to make any further representations to those in reg 7(1), he 
must submit two copies of those further representations to the Secretary of State within six weeks of the 
starting date: reg 7(4). Any representations made to the Secretary of State under reg 7(3), (4) are to be 
dated and submitted to the Secretary of State on the date they bear: reg 7(5). The Secretary of State must, 
as soon as practicable after receipt, send a copy of any representations made to him by the local planning 
authority to the appellant and must send a copy of any representations made to him by the appellant to 
the local planning authority: reg 7(6). The appellant and the local planning authority must submit two 
copies of any comments they have on each other' representations to the Secretary of State within nine 
weeks of the starting date; and the Secretary of State must, as soon as practicable after receipt, send a copy 
of these further comments to the other party: reg 7(7). The Secretary of State may disregard further 
information from the appellant and the local planning authority which was not submitted within nine 
weeks of the starting date unless that further information has been requested by him: reg 7(8). Where a 
party to which reg 7 (as amended) applies elects to use electronic communications for submitting, 
sending, copying, or sending a copy of any representations, questionnaire or other document, reg 7 (as 
amended) has effect subject to the following modifications: (1) where the party so electing is the local 
planning authority, reg 7(3), (7) applies to it as if the words ‘two copies of” were omitted; (2) where the 
party so electing is the appellant, reg 7(4), (7) applies to him as if the words ‘two copies of” were omitted; 
(3) where the party so electing is, by virtue of the application of reg 11, the Mayor of London, reg 7(4A) 
(added for those purposes by reg 11) applies as if the words ‘three copies of’ were omitted: reg 7(9) 
(added by SI 2003/956). For the meaning of “electronic communications’ see para 628 note 20 ante; as to 
their use see para 628 the text and notes 20-23 ante; and as to the Mayor of London see LONDON 
GOVERNMENT vol 29(2) (Reissue) para 81. 

See further, in relation to Wales, the Town and Country Planning (Referrals and Appeals) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 7(1)-(9) (amended by 
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SI 2004/3157) which makes similar provision but refers to the Assembly rather than to the Secretary of 
State and specifies that the relevant representations and copies must be sent so as to be received within the 
prescribed time limits. 

See also the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 14 (revoked in 
relation to Wales by SI 2003/390). 

It is incumbent on the parties to a planning appeal, where the written representations procedure is 
used, to place before the inspector as part of their written representations the material on which they 
rely; the inspector is entitled to reach his decision on the basis of the material put before him and need 
not inquire whether there is additional evidence or information which might support the claimant' case: 
see West v First Secretary of State [2005] EWHC 729 (Admin), [2005] All ER (D) 378 (Apr). 

6 If an interested person notified under the provisions set out in note 3 supra wishes to submit 
representations to the Secretary of State or, in relation to Wales, to the Assembly, he must do so within six 
weeks of the starting date (or, in Wales, so that they are received within six weeks of the starting date); 
and the Secretary of State or the Assembly must (1) send to the appellant and the local planning authority, 
as soon as practicable after receipt, a copy each of all of the representations received from interested 
parties; and (2) specify a period of not less than two weeks within which any comments on the 
representations must be submitted: Town and Country Planning (Appeals) (Written Representations 
Procedure) (England) Regulations 2000, SI 2000/1628, reg 8(1), (2); Town and Country Planning 
(Referrals and Appeals) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/390, 
reg 8(1), (2). The Secretary of State or the Assembly may, however, disregard comments made by the local 
planning authority under head (2) supra where the authority has failed to notify interested persons in 
accordance with the provisions set out in note 3 supra: Town and Country Planning (Appeals) (Written 
Representations Procedure) (England) Regulations 2000, SI 2000/1628, reg 8(3); Town and Country 
Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) Regulations 2003, 
SI 2003/390, reg 8(3). 

Note that the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, Pt IV 
(regs 11-16) (revoked in relation to Wales by SI 2003/390) does not make equivalent provision to that set 
out in this note. 

7 The Secretary of State or, in relation to Wales, the Assembly may in a particular case give directions 
setting later time limits than those prescribed by the relevant regulations: see the Town and Country 
Planning (Appeals) (Written Representations Procedure) (England) Regulations 2000, SI 2000/1628, 
reg 9; the Town and Country Planning (Referrals and Appeals) (Written Representations Procedure) 
(Wales) Regulations 2003, SI 2003/390, reg 9. 

See also the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 15 (revoked in 
relation to Wales by SI 2003/390). 


630. Decision on appeal. The Secretary of State! or, in relation to Wales, the 
National Assembly for Wales? may proceed to a decision on an appeal against a planning 
decision or a failure to take such a decision? taking into account only such written 
representations* as have been submitted within the relevant time limits”. He or it may 
also, after giving the appellant® and the local planning authority” written notice? of his 
or its intention to do so, proceed to a decision on an appeal notwithstanding that no 
written representations have been made within the relevant time limits if it appears to 
him or to the Assembly that he or it has sufficient material before him or before it to 
enable him or it to reach a decision on the merits of the case’. 
Provision is made for the notification of the Assembly's decision?”. 


As to the Secretary of State see para 19 ante. 
As to the Assembly see para 20 ante. 
le on such an appeal as is described in para 628 ante. 
For the meaning of “written representations' see para 628 note 5 ante. 
See the Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628, reg 10(1); the Town and Country Planning (Referrals and Appeals) 
(Written Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 10(1). For these 
purposes, ‘relevant time limits’ means the time limits prescribed by the relevant regulations or, where the 
Secretary of State or the Assembly has exercised his or its power to extend them (see para 629 note 7 
ante) any later time limit: Town and Country Planning (Appeals) (Written Representations Procedure) 
(England) Regulations 2000, SI 2000/1628, reg 10(3); Town and Country Planning (Referrals and 
Appeals) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 10(3). 

See also the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 16(1) (revoked 
in relation to Wales by SI 2003/390). 
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For the meaning of ‘the appellant’ see para 628 notes 2, 12 ante. 
For the meaning of local planning authority” for these purposes see para 628 note 7 ante. 
As to the use of electronic communications see para 628 the text and notes 20-23 ante. 
Town and Country Planning (Appeals) (Written Representations Procedure) (England) 
Regulations 2000, SI 2000/1628, reg 10(2); Town and Country Planning (Referrals and Appeals) 
(Written Representations Procedure) (Wales) Regulations 2003, SI 2003/390, reg 10(2). 

See also the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 16(2) (revoked 
in relation to Wales by SI 2003/390). 
10 The Assembly must notify the decision on an appeal, and its reasons for reaching that decision, in writing 
to (1) the appellant; (2) the local planning authority; (3) any interested person; and (4) any other person 
who has asked to be notified of the decision whom the Assembly considers it reasonable to notify: Town 
and Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/390, reg 11. No equivalent provision appears to be made by the Town and 
Country Planning (Appeals) (Written Representations Procedure) (England) Regulations 2000, 
SI 2000/1628 (as amended). 


‘xo co SI ON 


C. ENFORCEMENT APPEALS 


631. Jurisdiction. In relation to England, the Town and Country Planning 
(Enforcement) (Written Representations Procedure) (England) Regulations 2002! apply 
where an appellant? informs the Secretary of State? in the notice of appeal* that he 
wishes the appeal to be disposed of on the basis of written representations”. Where an 
enforcement appeal® is not being disposed of on the basis of written representations and 
the appellant and the local planning authority’ inform the Secretary of State that they 
wish it to be disposed of on that basis, those 2002 Regulations apply to the proceedings 
to such extent as the Secretary of State may specify having regard to any steps already 
taken in relation to those proceedings’. 

Similarly, in relation to Wales, the Town and Country Planning (Enforcement) 
(Written Representations Procedure) (Wales) Regulations 2003? apply where an 
appellant'” informs the National Assembly for Wales'! in the notice of appeal of a wish 
for the appeal to be disposed of on the basis of written representations!?. Where an 
appeal against an enforcement notice!’ or an appeal against a listed building or 
conservation area enforcement notice** is not being disposed of on the basis of written 
representations and the appellant and the local planning authority inform the Assembly 
that they wish it to be disposed of on that basis, those 2003 Regulations apply to the 
proceedings to such extent as the Assembly may specify having regard to any steps 
already taken in relation to those proceedings’. 

Where an appellant or, as the case may be, the appellant and the local planning 
authority, informs the Secretary of State or the Assembly of a wish for the appeal to be 
disposed of on the basis of written representations and so informs him or it using 
electronic communications'®, the appellant is to be taken to have agreed: 

(1) to the use of such communications for all purposes of the relevant regulations!” 

relating to his appeal which are capable of being carried out electronically; 

(2) that his address for the purpose of such communications is the address 
incorporated into, or otherwise logically associated with, his communication so 
informing the Secretary of State or the Assembly: and 

(3) that his deemed agreement under these provisions is to subsist until he gives 
notice'? that he wishes to revoke the agreement”. 

The relevant regulations cease to apply to proceedings if the Secretary of State or the 
Assembly informs the appellant and the local planning authority that he or it will give 
them an opportunity of appearing before and being heard by a person appointed by him 
or by the Assembly for the purpose”. 

Appeals against enforcement notices requiring the planting of trees?! in Wales which 
are to be disposed of on the basis of written representations are not, however, governed 
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by the 2003 Regulations referred to above but by the Town and Country Planning 
(Referrals and Appeal) (Written Representations Procedure) (Wales) 
Regulations 2003?” which have already been discussed”, 


1 Ie the Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683 (as amended): see paras 632-633 post. 

2 ‘The appellant’ means a person giving notice of appeal to the Secretary of State under the Town and 
Country Planning Act 1990 s 174 (as amended) (see para 603 ante) or the Planning (Listed Buildings and 
Conservation Areas) Act 1990 s 39 (as amended) (see paras 1193, 1197 post): Town and Country Planning 
(Enforcement) (Written Representations Procedure) (England) Regulations 2002, SI 2002/2683, 
reg 2(1) (renumbered by SI 2003/956). 

3 As to the Secretary of State see para 19 ante. 

4 For these purposes, ‘notice of appeal’ means a notice of appeal under the Town and Country Planning 
Act 1990 s 174(3) (as substituted) (see para 603 ante) or the Planning (Listed Buildings and Conservation 
Areas) Act 1990 s 39(2) (as substituted and amended) (see paras 1193, 1197 post): Town and Country 
Planning (Enforcement) (Written Representations Procedure) (England) Regulations 2002, 
SI 2002/2683, reg 2(1) (as renumbered: see note 2 supra). An identical definition applies in Wales: see the 
Town and Country Planning (Enforcement) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/395, reg 2(1) (renumbered by SI 2004/3157). 

5 Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683, reg 3(1). “Written representations’ includes supporting documents; and 
‘document’ includes a photograph, map or plan: reg 2(1) (as renumbered: see note 2 supra). Identical 
definitions apply in Wales: see the Town and Country Planning (Enforcement) (Written Representations 
Procedure) (Wales) Regulations 2003, SI 2003/395 (as renumbered: see note 4 supra). As to the use of 
electronic communications see the text and notes 16-19 infra. 

6 Iean appeal under the Town and Country Planning Act 1990 s 174 (as amended) (see para 603 ante) or 
the Planning (Listed Buildings and Conservation Areas) Act 1990 s 39 (as amended) (see paras 1193, 1197 
post). 

7 For these purposes, ‘local planning authority’ means the body which issued the relevant enforcement 
notice; and ‘enforcement notice’ means a notice issued under the Planning (Listed Buildings and 
Conservation Areas) Act 1990 s 172(1) (as substituted) (see para 561 ante) or the Planning (Listed 
Buildings and Conservation Areas) Act 1990 s 38(1) (see para 1146 post): Town and Country Planning 
(Enforcement) (Written Representations Procedure) (England) Regulations 2002, SI 2002/2683, 
reg 2(1) (as renumbered: see note 2 supra). Identical definitions apply in Wales: see the Town and 
Country Planning (Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, 
SI 2003/395 (as renumbered: see note 4 supra). 

8 Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683, reg 3(2). 

9 Te the Town and Country Planning (Enforcement) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/395 (as amended): see paras 632-633 post. 

10 ‘The appellant’ means a person giving notice of appeal to the Assembly: ibid reg 2(1) (as renumbered: see 
note 4 supra). 

11 As to the Assembly see para 20 ante. 

12 Town and Country Planning (Enforcement) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/395, reg 3(1). 

13 Ie an appeal under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. 

14 Ie an appeal under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 39 (as amended): 
see paras 1193, 1197 post. 

15 Town and Country Planning (Enforcement) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 2003/395, reg 3(2). 

16 For these purposes, ‘electronic communication’ has the meaning given in the Electronic 
Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) (Reissue) para 885; 
TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 616): Town and Country 
Planning (Enforcement) (Written Representations Procedure) (England) Regulations 2002, 
SI 2002/2683, reg 2(1) (as renumbered and amended: see note 2 supra); Town and Country Plauning 
(Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 2(1) (as 
renumbered and amended: see note 4 supra). 

See, in relation to England, the Town and Country Planning (Enforcement) (Written 
Representations Procedure) (England) Regulations 2002, SI 2002/2683, reg 2(2)-(7) (added by 
SI 2003/956). For these purposes, and in relation to the use of electronic conununications for any 
purpose of the 2002 Regulations which is capable of being carried out electronically, the expression 
‘address’ includes any number or address used for the purposes of such communications, except that 
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where those regulations impose an obligation on any person to provide a name and address to any other 
person, the obligation is not to be fulfilled unless the person on whom it is imposed provides a postal 
address: and references to notices, representations, or other documents, or to copies of such documents, 
include references to such documents or copies of them in electronic form: Town and Country Planning 
(Enforcement) (Written Representations Procedure) (England) Regulations 2002, SI 2002/2683, 
reg 2(2) (as so added). Regulation 2(4)-(7) (as so added) applies where an electronic communication is 
used by a person for the purpose of fulfilling any requirement in regs 4-8 (as amended) (see para 632 
post) that representations or other documents should be sent or submitted to any other person (‘the 
recipient’): reg 2(3) (as so added). The requirement is to be taken to be fulfilled where the document 
transmitted by means of the electronic communication is (1) capable of being accessed by the recipient; 
(2) legible in all material respects; and (3) sufficiently permanent to be used for subsequent reference; and 
‘legible in all material respects’ means that the information contained in the document is available to the 
recipient to no lesser extent than it would be if sent or given by means of a document in printed form: 
reg 2(4), (5) (as so added). Where the electronic communication is received by the recipient outside the 
recipient’s business hours, it is to be taken to have been received on the next working day; and for this 
purpose ‘working day’ means a day which is not a Saturday, Sunday, bank holiday or other public holiday: 
reg 2(5) (as so added). A requirement in the 2002 Regulations that any notice or document should be in 
writing is fulfilled where that document meets the criteria in heads (1)-(3) supra, and (except in reg 5) 
‘written’ and cognate expressions are to be construed accordingly: reg 2(7) (as so added). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 2(2)-(7) (added by 
SI 2004/3157). Notices or documents required or authorised to be served, sent or supplied under those 
2003 Regulations may be served, sent or supplied by post or using electronic communications to serve, 
send or supply the notice or document (as the case may be) to a person at such address as may for the 
time being be specified by the person for that purpose: Town and Country Planning (Enforcement) 
(Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 11 (substituted by 
SI 2004/3157). 
le all purposes of the Town and Country Planning (Enforcement) (Written Representations Procedure) 
(England) Regulations 2002, SI 2002/2683 (as amended), or of the Town and Country Planning 
(Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395 (as 
amended). 
le under the Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683, reg 10A (as added) or, as the case may be, the Town and Country 
Planning (Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395, 
reg 11A (as added). Where a person is no longer willing to accept the use of electronic communications 
for any purpose under the relevant regulations which is capable of being carried out electronically, the 
person must give notice in writing (1) withdrawing any address notified to the Secretary of State (or, in 
Wales, to the Assembly) or to a local planning authority for that purpose; or (2) revoking any agreement 
entered into with the Secretary of State (or the Assembly) or with a local planning authority for that 
purpose, and such withdrawal or revocation is to be final and is to take effect on a date specified by the 
person in the notice but not less than seven days after the date on which the notice is given: Town and 
Country Planning (Enforcement) (Written Representations Procedure) (England) Regulations 2002, 
SI 2002/2683, reg 10A (added by SI 2003/956); Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 11A (added by SI 2004/3157). 
Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683, reg 3(2A) (added by SI 2003/956); Town and Country Planning 
(Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 3(2A) 
(added by SI 2004/3157). The references in the text to notes 1-15 supra to an appeal being disposed of 
on the basis of written representations are not to be taken to preclude the use of electronic 
communications in accordance with the provisions set out in the text and note 16 supra and in 
accordance with the provisions cited in this note: Town and Country Planning (Enforcement) (Written 
Representations Procedure) (England) Regulations 2002, SI 2002/2683, reg 3(2A) (as so added); Town 
and Country Planning (Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, 
SI 2003/395, reg 3(2A) (as so added). 

Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683, reg 3(3); Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 3(3). 

Ie appeals under the Town and Country Planning Act 1990 s 208 (as amended): see para 885 post. 

Ie the Town and Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) 
Regulations 2003, SI 20003/390 (as amended): see paras 628-630 ante. 

See paras 628-630 ante. At the date at which this title states the law, there appear to be no equivalent 
regulations applying in England with regard to the disposal of such appeals, as the Town and Country 
Planning (Appeals) (Written Representations Procedure) (England) Regulations 2000, SI 2000/1628 (as 
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amended) apply only to appeals under the Town and Country Planning Act 1990 s 78 (as amended) and 
the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, Pt IV (regs 11-16) (revoked in 
relation to Wales by SI 2003/390) applies only to appeals made under the Town and Country Planning 
Act 1990 s 78 (as amended) as applied to applications under tree preservation orders: see para 628 ante. 


632. Procedure before determination of the appeal. The relevant regulations 
applying to enforcement appeals which are to be determined on the basis of written 
representations! make provision with regard to: 


N 


(1) notification of the starting date?; 

(2) notice to interested persons”; 

(3) the appeals questionnaire?; 

(4) representations by the parties in relation to the appeal”; 
(5) representations by third parties”; and 

(6) the extension of time limits”. 


As to the relevant regulations see para 631 ante. 

The Secretary of State or, in relation to Wales, the National Assembly for Wales must, as soon as 
practicable after receipt of the written notice of appeal, advise the appellant and the local planning 
authority in writing of (1) the starting date; (2) the reference number allocated to the appeal; (3) the 
address to which written communications to the Secretary of State or the Assembly about the appeal are 
to be sent; and (4) the ground, or grounds, under the Town and Country Planning Act 1990 s 174(2) (as 
substituted) (see para 603 ante) or the Planning (Listed Buildings and Conservation Areas) Act 1990 
s 39(1) (as amended) (see paras 1193, 1197 post), as the case may be, on which the appeal has been 
brought: Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683, reg 4; Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 4. ‘Starting date’ means the date 
of the Secretary of State’s or the Assembly’s written notice to the appellant and the local planning 
authority under these provisions: Town and Country Planning (Enforcement) (Written Representations 
Procedure) (England) Regulations 2002, SI 2002/2683, reg 2(1) (renumbered by SI 2003/956); Town 
and Country Planning (Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, 
SI 2003/395, reg 2(1) (renumbered by SI 2004/3157). For the meaning of ‘appellant’ see para 631 notes 
2, 10 ante; for the meaning of ‘notice of appeal’ see para 631 note 4 ante; and for the meaning of ‘local 
planning authority’ for these purposes see para 631 note 7 ante. As to the Secretary of State and the 
Assembly see paras 19-20 ante; and as to the use of electronic communications see para 631 the text and 
notes 16-19 ante. 

The local planning authority must, within two weeks of the starting date, give written notice of the 
appeal to any (1) person on whom a copy of the enforcement notice has been served; (2) occupier of 
property in the locality in which the land to which the enforcement notice relates is situated; and (3) 
other person who in the opinion of the local planning authority is affected by the breach of planning 
control or contravention of listed building or conservation area control which is alleged in the 
enforcement notice: Town and Country Planning (Enforcement) (Written Representations Procedure) 
(England) Regulations 2002, SI 2002/2683, reg 5(1); Town and Country Planning (Enforcement) 
(Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 5(1). The notice so 
given must include: (a) the name of the appellant and the address of the land to which the appeal relates; 
(b) the starting date; (c) the reference number allocated to the appeal, (d) a description of the alleged 
breach of control; (e) in the case of an appeal against an enforcement notice under the Town and 
Country Planning Act 1990 s 172 (as substituted) (see para 561 ante), a statement setting out the specified 
additional matters; (f) the ground, or grounds, under s 174(2) (as substituted) or the Planning (Listed 
Buildings and Conservation Areas) Act 1990 s 39(1) (as amended), as the case may be, on which the 
appeal is made; (g) a statement that representations may be submitted to the Secretary of State within six 
weeks of the starting date (or, in Wales, may be submitted to the Assembly so as to be received by it 
within six weeks of the starting date) and the address to which such representations should be sent; (h) a 
statement that any representations made by any person mentioned in heads (1)—(3) supra will be sent to 
the appellant and the local planning authority; and (i) a statement that any such representations will be 
considered by the Secretary of State or the Assembly when determining the appeal unless any person 
mentioned in heads (1)-(3) supra withdraws them within six weeks of the starting date: Town and 
Country Planning (Enforcement) (Written Representations Procedure) (England) Regulations 2002, 
SI 2002/2683, reg 5(2); Town and Country Planning (Enforcement) (Written Representations 
Procedure) (Wales) Regulations 2003, SI 2003/395, reg 5(2). The specified additional matters referred to 
in head (e) supra are the additional matters specified in the Town and Country Planning (Enforcement 
Notices and Appeals) (England) Regulations 2002, SI 2002/2682, reg 4 or, as the case may be, in the 
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Town and Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, 
SI 2003/394, reg 3 (see para 564 ante): Town and Country Planning (Enforcement) (Written 
Representations Procedure) (England) Regulations 2002, SI 2002/2683, reg 2(1) (as renumbered: see 
note 2 supra), reg 5(2)(e); Town and Country Planning (Enforcement) (Written Representations 
Procedure) (Wales) Regulations 2003, SI 2003/395, reg 2(1) (as renumbered: see note 2 supra), 
reg 5(2)(e). 

4 The local planning authority must submit to the Secretary of State or, in relation to Wales, to the 
Assembly, and copy to the appellant within two weeks of the starting date (or in Wales, so as to be 
received within two weeks of that date) (1) a completed questionnaire; and (2) a copy of each of the 
documents referred to in it; and the questionnaire must state the date on which it is submitted to the 
Secretary of State or the Assembly: Town and Country Planning (Enforcement) (Written Representations 
Procedure) (England) Regulations 2002, SI 2002/2683, reg 6(1), (2); Town and Country Planning 
(Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395, 
reg 6(1), (2). ‘Questionnaire’ means a document in the form supplied by the Secretary of State or, in 
Wales, by the Assembly to local planning authorities for the purpose of proceedings under the relevant 
regulations, and for this purpose a form is taken to be supplied where the Secretary of State or the 
Assembly has published it on a website and has notified a local planning authority of (a) publication of 
the form on the website; (b) the address of the website; and (c) the place on the website where the form 
may be accessed, and how it may be accessed: Town and Country Planning (Enforcement) (Written 
Representations Procedure) (England) Regulations 2002, SI 2002/2683, reg 2(1) (as renumbered and 
amended: see note 2 supra); Town and Country Planning (Enforcement) (Written Representations 
Procedure) (Wales) Regulations 2003, SI 2003/395, reg 2(1) (as renumbered and amended: see note 2 
supra). 

5 See, in relation to England, the Town and Country Planning (Enforcement) (Written Representations 
Procedure) (England) Regulations 2002, SI 2002/2683, reg 7 (as amended). The notice of appeal, the 
documents accompanying it and any statement submitted under the Town and Country Planning 
(Enforcement Notices and Appeals) (England) Regulations 2002, SI 2002/2682, reg 6 (see para 605 ante) 
is to comprise the appellant's representations in relation to the appeal: Town and Country Planning 
(Enforcement) (Written Representations Procedure) (England) Regulations 2002, SI 2002/2683, 
reg 7(1). The local planning authority may elect to treat the questionnaire, the documents submitted with 
it and the statement submitted under the Town and Country Planning (Enforcement Notices and 
Appeals) (England) Regulations 2002, S1 2002/2682, reg 9 (see para 607 ante) as its representations in 
relation to the appeal; and, where it does so, it must notify the Secretary of State and the appellant 
accordingly when submitting the questionnaire or sending the copy in accordance with the Town and 
Country Planning (Enforcement) (Written Representations Procedure) (England) Regulations 2002, 
SI 2002/2683, reg 6 (see note 4 supra): reg 7(2). If the appellant wishes to make any further 
representations to those in reg 7(1), he must submit two copies of those further representations to the 
Secretary of State within six weeks of the starting date: reg 7(3). Where the local planning authority does 
not elect as described in reg 7(2), it must submit two copies of its written representations to the Secretary 
of State within six weeks of the starting date and these must include (1) a summary of the local planning 
authority's response to each of the grounds on which the appeal is brought; and (2) a statement as to 
whether it would be prepared to grant planning permission for the matters alleged in the enforcement 
notice to constitute a breach of planning control, or to grant listed building consent or conservation area 
consent for the works to which the listed building enforcement notice or conservation area enforcement 
notice relates, as the case may be, and, if so, particulars of the conditions, if any, which the authority 
would wish to impose on the permission or consent: reg 7(4). Any representations made to the Secretary 
of State under reg 7(3) or (4) are to be dated and submitted to the Secretary of State on the date they 
bear: reg 7(5). The Secretary of State must, as soon as practicable after receipt, send a copy of any 
representations made to him by the local planning authority to the appellant and must send a copy of any 
representations made to him by the appellant to the local planning authority: reg 7(6). The appellant and 
the local planning authority must submit two copies of any comments they have on each others 
representations to the Secretary of State within nine weeks of the starting date; and the Secretary of State 
must, as soon as practicable after receipt, send a copy of these further comments to the other party: 
reg 7(7). The Secretary of State may disregard further information from the appellant and the local 
planning authority which was not submitted within nine weeks of the starting date unless that further 
information has been requested by him: reg 7(8). Where a party to which reg 7 (as amended) applies 
elects to use electronic communications for submitting, sending, copying, or sending a copy of any 
representations, questionnaire or other document, reg 7 (as amended) has effect subject to the following 
modifications (a) where the party so electing is the appellant, in reg 7(3) and (7) omit the words “two 
copies of; (b) where the party so electing is the local planning authority, in reg 7(4) and (7) omit the 
words “two copies of”: reg 7(9) (added by SI 2003/956). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 7(1) (9) (reg 7(9) added by 
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SI 2004/3157) which refers to the Assembly rather than to the Secretary of State, and to the Town and 
Country Planning (Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, regs 5, 8. 

6 If an interested person notified under the provisions set out in note 3 supra wishes to submit 
representations to the Secretary of State or, in relation to Wales, to the Assembly, he must do so within six 
weeks of the starting date (or, in Wales, so as to be received within six weeks of the starting date): Town 
and Country Planning (Enforcement) (Written Representations Procedure) (England) Regulations 2002, 
SI 2002/2683, reg 8(1); Town and Country Planning (Enforcement) (Written Representations 
Procedure) (Wales) Regulations 2003, SI 2003/395, reg 8(1). The Secretary of State or the Assembly 
must (1) send to the appellant and the local planning authority, as soon as practicable after receipt, a copy 
each of all of the representations received from interested persons; and (2) specify a period of not less than 
two weeks within which any comments on the representations must be submitted; but he or the 
Assembly may disregard comments made by the local planning authority under head (2) supra where the 
authority failed to notify interested persons in accordance with the provisions set out in note 3 supra: 
Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683, reg 8(2), (3); Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 8(2), (3). 

7 The Secretary of State or the Assembly may in a particular case give directions setting later time limits 
than those prescribed by the relevant regulations: Town and Country Planning (Enforcement) (Written 
Representations Procedure) (England) Regulations 2002, SI 2002/2683, reg 9; Town and Country 
Planning (Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395, 
ree 9. 


633. Decision on appeal. The Secretary of State! or, in relation to Wales, the 
National Assembly for Wales? may proceed to a decision on an enforcement appeal? 
taking into account only such written representations* as have been submitted within 
the relevant time limits’. He or the Assembly may also, after giving the appellant and the 
local planning authority written notice” of his or its intention to do so, proceed to a 
decision on an appeal notwithstanding that no written representations have been made 
within the relevant time limits if it appears to him or to the Assembly that he or it has 
sufficient material before him or before the Assembly to enable him or it to reach a 
decision on the merits of the case”. 


1 As to the Secretary of State see para 19 ante. 

2 As to the Assembly see para 20 ante. 

3 le such an appeal as is described in para 631 ante. 

4 For the meaning of ‘written representations’ see para 631 note 5 ante. 

5 Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 


Regulations 2002, SI 2002/2683, reg 10(1); Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 10(1). For these purposes, 
“relevant time limits’ means the time limits prescribed by the relevant regulations or, where the Secretary 
of State or the Assembly has exercised his or its power to extend them under the provisions set out in 
para 632 note 7 ante, any later time limits: Town and Country Planning (Enforcement) (Written 
Representations Procedure) (England) Regulations 2002, SI 2002/2683, reg 10(3); Town and Country 
Planning (Enforcement) (Written Representations Procedure) (Wales) Regulations 2003, SI 2003/395, 
reg 10(3). 

6 As to the use of electronic communications see para 631 the text and notes 16-19 ante. 

7 Town and Country Planning (Enforcement) (Written Representations Procedure) (England) 
Regulations 2002, SI 2002/2683, reg 10(2); Town and Country Planning (Enforcement) (Written 
Representations Procedure) (Wales) Regulations 2003, SI 2003/395, reg 10(2). 


(iv) Hearing of Transferred and Non-transferred Appeals 
A. APPEALS REGARDING PLANNING APPLICATIONS AND DECISIONS 


634. Jurisdiction. The Town and Country Planning (Hearings Procedure) 
(England) Rules 2000* apply in relation to any hearing? held in England for the 
purposes of a non-transferred or a transferred appeal? made on or after 1 August 2000 
against a planning decision or failure to take such a decision under the specified 
provisions of the Town and Country Planning Act 1990* or of the Planning (Listed 
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Buildings and Conservation Areas) Act 1990º, but do not apply to any hearing by reason 
of the application of any provision mentioned above by any other enactment®. Where a 
hearing is held into an appeal arising from an application in respect of which the Mayor 
of London” has directed the local planning authority to refuse the application, the 2000 
Rules apply subject to prescribed modifications”. 

Similarly, the Town and Country Planning (Hearings Procedure) (Wales) Rules 2003” 
apply in relation to any hearing!® caused by the National Assembly for Wales"! to be held 
in Wales for the purposes of a non-transferred or transferred appeal'? made on or after 
1 June 2003 before it determines: 

(1) an application for planning permission referred to it'2, or an appeal to it'*, under 
specified provisions of the Town and Country Planning Act 1990!º, including an 
appeal made the specified provision!” of that Act as it is applied to tree 
preservation orders'’; 

(2) an application for listed building consent referred to 1t'º, or for the variation or 
discharge of conditions referred to it'®, or an appeal to 1t2º under specified 
provisions of the Planning (Listed Buildings and Conservation Areas) 
Act 19907!; 

(3) an application for conservation area consent referred to it? or an appeal to it 
under specified provisions of the Planning (Listed Buildings and Conservation 
Areas) Act 1990 as those provisions are applied?” in relation to such consent; or 


2 
(2 23 


(4) an appeal against the service of a tree preservation enforcement notice? under 
specified provisions” of the Town and Country Planning Act 19907. 
Those rules do not, however, apply to any hearing by reason of the application of any 
provision mentioned in heads (1) to (4) above by any other enactment?. 


1 le the Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626 (as 
amended): see para 635 et seq post. 

2 For these purposes, ‘hearing’ means a hearing in relation to which the relevant rules apply: Town and 
Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (renumbered by 
SI 2003/956). 

3 For these purposes, ‘non-transferred appeal’ means an appeal which falls to be determined by the 
Secretary of State, including an appeal which falls to be so determined by virtue of a direction under the 
Town and Country Planning Act 1990 Sch 6 para 3(1) (see para 624 ante) or the Planning (Listed 
Buildings and Conservation Areas) Act 1990 Sch 3 para 3(1) (see para 1202 post); and ‘transferred appeal’ 
means an appeal which falls to be determined by a person appointed by the Secretary of State under the 
Town and Country Planning Act 1990 Sch 6 (as amended) (see para 621 et seq ante) or the Planning 
(Listed Buildings and Conservation Areas) Act 1990 Sch 3 (as amended) (see para 1199 et seq post): Town 
and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (as 
renumbered: see note 2 supra). As to the Secretary of State see para 19 ante. 

4 Je under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 

5 le under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 20 (as amended) (see 
para 1186 post) or under s 20 as applied by s 74(3) (see para 1190 post). 

6 ‘Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 3(1). For 
transitional provisions see r 3(2). 

7 As to the Mayor of London see LONDON GOVERNMENT vol 29(2) (Reissue) para 81. 

8 See the Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 20. 

9 le the Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271 (as 
amended): see para 635 et seq post. 

10 For these purposes, ‘hearing’ means a hearing in relation to which the relevant rules apply: ibid r 2(1) 
(renumbered by SI 2004/3172). 

11 As to the Assembly see para 20 ante. 


12 For these purposes, ‘non-transferred appeal’ means an appeal which falls to be determined by the 
Assembly, including an appeal which falls to be so determined by virtue of a direction under the Town 
and Country Planning Act 1990 Sch 6 para 3(1) (see para 624 ante) or the Planning (Listed Buildings and 
Conservation Areas) Act 1990 Sch 3 para 3(1) (see para 1202 post); and ‘transferred appeal’ means an 
appeal which falls to be determined by a person appointed by the Assembly under the Town and Country 
Planning Act 1990 Sch 6 (as amended) (see para 621 et seq ante) or the Planning (Listed Buildings and 
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Conservation Areas) Act 1990 Sch 3 (as amended) (see para 1199 et seq post): Town and Country 
e (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (as renumbered: see note 10 
supra). 

13 Te under the Town and Country Planning Act 1990 s 77 (as amended): see para 483 ante, 

14 le under ibid s 78 (as amended): see para 598 ante. 

15 See notes 13-14 supra. 

16 See note 14 supra. 

17 As to the application of the Town and Country Planning Act 1990 s 78 (as amended) to tree preservation 
orders see para 883 post. 

18 le under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 12 (as amended): see 
para 1115 post. 

19 Te under ibid s 12 (as amended) as applied by s 19 (as amended): see para 1131 post. 

20 le under ibid s 20 (as amended): see para 1186 post. 

21 See notes 18-20 supra. 

22 le under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 12 (as amended) (see 
para 1115 post) including s 12 (as amended) as applied by s 19 (as amended) (see para 1131 post). 

23 See note 20 supra. 

24 le applied by the Planning (Listed Buildings and Conservation Areas) Act 1990 s 74(3): see para 1190 
post. 

25 As to tree preservation enforcement notices see para 874 post. 

26 le under the Town and Country Planning Act 1990 s 208 (as amended): see para 885 post. 

27 Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 3(1). For 
transitional provisions see r 3(2). 


28 Ibid r 3(1). 


635.  Pre-hearing procedure; in general. The local planning authority! must, on 
receipt of the relevant notice”, forthwith inform the Secretary of State? or, in relation to 
Wales, the National Assembly for Wales* and the appellant? in writing” of the name and 
address of any statutory party” who has made representations to the authority®. The 
Secretary of State or the Assembly must, as soon as practicable thereafter, inform the 
appellant and the local planning authority in writing of the name and address of any 
statutory party who has made representations to him or to it”. 

The local planning authority must ensure that within two weeks of the starting 
date*; 

(1) the Secretary of State (or the Assembly) and the appellant have received a 

completed questionnaire’! and a copy of each of the documents referred to in it; 

(2) any statutory party and other person who made representations to the local 

planning authority about the application occasioning the appeal'?, 
has been notified that an appeal has been made and of the address to which and of the 
period within which they may make representations to the Secretary of State or to the 
Assembly??. 

Where a hearing is to be held for the purposes of a transferred appeal!*, the Secretary 
of State or the Assembly must notify the name of the inspector!” to every person entitled 
to appear at or take part in’® the hearing?”. Where, however, the Secretary of State or 
the Assembly appoints another inspector instead of the person previously appointed and 
it is not practicable to notify the new appointment before the hearing is held, the 
inspector holding the hearing must, at its commencement, announce his name and the 
fact of his appointment'®. 

The appellant and the local planning authority must ensure that, within six weeks of 
the starting date, two copies of their hearing statement!” have been received by the 
Secretary of State or the Assembly and a copy has been received by any statutory party”. 
The Secretary of State or the Assembly may in writing require the appellant and the 
local planning authority to provide such further information about the matters 
contained in their hearing statement as he or it may specify?!. Any statutory party, and 
any person who made representations to the local planning authority about the 
application occasioning the appeal or who was notified about the application 
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occasioning the appeal, must ensure that the Secretary of State or the Assembly has 
received three copies of any written comments they wish to make concerning the appeal 
within six weeks of the starting date??, The appellant and the local planning authority 
must ensure that the Secretary of State or the Assembly has received two copies, and any 
statutory party a copy, of any comments the local planning authority and the appellant 
wish to make on: 

(a) each others hearing statement; o: 

(b) comments made pursuant to the above provisions??; and 

(c) comments made to them by any other person, 
within nine weeks of the starting date”, 

The Secretary of State or the Assembly must send, as soon as practicable after receipt, 
a copy of any hearing statement received by him or by it”, of any further information 
provided? and of any comments received?’ from, in each case, the appellant or the local 
planning authority to the other of those two parties”. He or the Assembly must also 
send a copy of any written comments made by persons pursuant to the above 
provisions?’ to the local planning authority and the appellant”. 

The local planning authority must afford to any person who so requests a reasonable 
opportunity?! to inspect, and where practicable, take copies of: 

(i) the local planning authority's completed questionnaire, hearing statement and 

any document copied to the authority”?; and 

(ii) further information provided by the authority” and comments made by the 

authority**, 
and must specify in its hearing statement the time and place where such opportunity is 
to be afforded”. 

The Secretary of State or the Assembly must send to the inspector, as soon as 
practicable after receipt, any hearing statement, document, part of any document or 
written comments received by the Secretary of State or the Assembly within the relevant 
period specified” for receiving such documents”. In the case of a non-transferred 
appeal, the Secretary of State or the Assembly, and in the case of a transferred appeal, the 
inspector, may in determining the appeal disregard any comments made?* which are 
received after the relevant period specified for receipt’. 


1 For these purposes, ‘local planning authority’ means the body which was responsible for dealing with the 

application occasioning the appeal: Town and Country Planning (Hearings Procedure) (England) 

Rules 2000, SI 2000/1626, r 2(1) (renumbered by SI 2003/956); Town and Country Planning (Hearings 

Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (renumbered by SI 2004/3172). As to the appeals 

to which the relevant rules apply see para 634 ante; and as to local planning authorities generally see 

para 28 et seq ante. 

‘The relevant notice’ means the Secretary of State's or Assembly's written notice informing the appellant 

and the local planning authority that a hearing is to be held: Town and Country Planning (Hearings 

Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (as renumbered: see note 1 supra); Town and 

Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (as renumbered: see 

note 1 supra). As to the use of electronic communications see note 6 infra. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

In relation to Wales, ‘appellant’, in the case of an application, means the applicant: Town and Country 

Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (as renumbered: see note 1 

supra). There is no equivalent definition in relation to England. 

6 As to the use of electronic communications see, in relation to England, the Town and Country Planning 
(Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(2)-(8) (added by SI 2003/956). In those 
2000 Rules, and in relation to the use of electronic communications for any purpose of those rules which 
is capable of being effected electronically, the expression ‘address’ includes any number or address used for 
the purposes of such communications, except that where those rules impose an obligation on any person 
to provide a name and address to any other person, the obligation is not to be fulfilled unless the person 
on whom it is imposed provides a postal address; and references to statements, notices, or other 
documents, or to copies of such documents, include references to such documents or copies of them in 
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electronic form: Town and Country Planning (Hearings Procedure) (England) Rules 2000, 
SI 2000/1626, r 2(2) (as so added). Rule 2(4)-{8) (as added) applies where an electronic communication 
is used by a person for the purpose of fulfilling any requirement in those rules to give or send any 
statement, notice or other document to any other person (‘the recipient’): r 2(3) (as so added). The 
requirement is to be taken to be fulfilled where the document transmitted by means of the electronic 
communication is (1) capable of being accessed by the recipient; (2) legible in all material respects; and 
(3) sufficiently permanent to be used for subsequent reference; and ‘legible in all material respects’ means 
that the information contained in the statement, notice or document is available to the recipient to no 
lesser extent than it would be if sent or given by means of a document in printed form: r 2(4), (5) (as so 
added). Where the electronic communication is received by the recipient outside the recipient's business 
hours, it is to be taken to have been received on the next working day; and for this purpose “working day’ 
means a day which is not a Saturday, Sunday, bank holiday or other public holiday: r 2(6) (as so added). 
A requirement in those rules that any document should be in writing is fulfilled where that document 
meets the criteria in heads (1)-(3) supra and ‘written’ and cognate expressions are to be construed 
accordingly: r 2(7) (as so added). A requirement in those rules to send more than one copy of a statement 
or other document may be complied with by sending one copy only of the statement or other document 
in question: r 2(8) (as so added). Notices or documents required or authorised to be sent or supplied 
under those rules may be sent or supplied by post or by using electronic communications to send or 
supply the notice or document (as the case may be) to a person at such address as may for the time being 
be specified by the person for that purpose: r 19 (substituted by SI 2003/956). For these purposes, 
‘electronic communication’ has the meaning given in the Electronic Communications Act 2000 s 15(1) 
(as amended) (see EVIDENCE vol 17(1) (Reissue) para 885; TELECOMMUNICATIONS AND 
BROADCASTING vol 45(1) (2005 Reissue) para 616); and ‘document’ includes a photograph, map or 
plan: Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (as 
renumbered: see note | supra). 

Where a person is no longer willing to accept the use of electronic communications for any purpose 
under those rules which is capable of being effected electronically, the person must give notice in writing 
(a) withdrawing any address notified to the Secretary of State or to a local planning authority for that 
purpose; or (b) revoking any agreement entered into with the Secretary of State or with a local planning 
authority for that purpose; and such withdrawal or revocation is to be final and is to take effect on a date 
specified by the person in the notice but not less than seven days after the date on which the notice is 
given: r 19A (added by SI 2003/956). o 

See further, in relation to Wales, the Town and Country Planning (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1271, rr 2(2)-(8), 19, 19A, which refer to the Assembly rather than to the Secretary 
of State (rr 2(2)-(8), 19A added, and r 19 substituted, by SI 2004/3172); and for the relevant definitions 
see the Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (as 
renumbered: see note 1 supra). Any obligation imposed by those 2003 Rules to send more than one copy 
ofa statement or other document may, where sending is carried out using electronic communications, be 
complied with by sending one copy only of the statement or (as the case may be) document in question: 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 18(3) (added by 
SI 2004/3172). 

For these purposes, ‘statutory party’ means (1) a person mentioned in the Town and Country Planning 
(General Development Procedure) Order 1995, SI 1995/419, art 19(1)(b)(1) (see para 474 ante at head 
(2)(a) in the text) whose representations the Secretary of State or the Assembly is required by art 19(3) to 
take into account in determining the appeal to which a hearing relates; and such a person whose 
representations the local planning authority was required by art 19(1) to take into account in determining 
the application occasioning the appeal; and (2) a person whose representations the Secretary of State or 
the Assembly is required by the Planning (Listed Buildings and Conservation Areas) Regulations 1990, 
SI 1990/1519, reg 6(3)(b), (5) (see para 1114 post) to take into account in determining the appeal to 
which a hearing relates and a person whose representations the local planning authority was required by 
reg 6(3)(b) to take into account in determining the application occasioning the appeal: “Town and 
Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (as renumbered: see 
note 1 supra); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, 
r 2(1) (as renumbered: see note 1 supra). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 4(1); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 4(1). 

See note 8 supra. 

“Starting date” means the date of the (1) Secretary of State’s or Assembly’s written notice to the appellant 
and the local planning authority that he or it has received all the documents required to enable him or 
the Assembly to entertain the appeal; or (2) relevant notice, whichever is the later: Town and Country 
Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (as renumbered: see note 1 
supra); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (as 
renumbered: see note 1 supra). 
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The Secretary of State or the Assembly may at any time in any particular case allow further time for 
the taking of any step which is required or enabled to be taken by virtue of the relevant rules, and 
references in those rules to a day by which, or a period within which, any step is required or enabled to 
be taken are to be construed accordingly: Town and Country Planning (Hearings Procedure) (England) 
Rules 2000, SI 2000/1626, r 18(1); Town and Country Planning (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1271, r 18(1). Where a hearing is to be held in respect of a transferred appeal, an 
inspector may in place of the Secretary of State or the Assembly allow such further time: see the Town 
and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 10(1), (2); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI AE, e MOD. (2) 
‘Questionnaire’ means a document in the form supplied by the Secretary of State or the Assembly to 
local planning authorities for the purpose of proceedings under the relevant rules; and for this purpose a 
form is taken to be supplied where the Secretary of State or the Assembly has published it on a website 
and has notified the local planning authority of (1) publication of the form on the website; (2) the address 
of the website; and (3) the place on the website where the form may be accessed, and how it may be 
accessed: Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) 
(as renumbered and amended: see note 1 supra); Town and Country Planning (Hearings Procedure) 
(Wales) Rules 2003, SI 2003/1271, r 2(1) (as renumbered and amended: see note 1 supra). 

As to the appeals to which the rules set out in the text apply see para 634 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 4(2); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 4(2). 

For the meaning of ‘transferred appeal’ see para 634 notes 3, 12 ante. 

For these purposes, ‘inspector’ means, in relation to a transferred appeal, a person appointed by the 
Secretary of State or the Assembly to determine an appeal: Town and Country Planning (Hearings 
Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (as renumbered: see note 1 supra); Town and 
Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (as renumbered: see 
note 1 supra). In relation to a non-transferred appeal, ‘inspector’ means a person appointed by the 
Secretary of State or the Assembly to hold a hearing or a reopened hearing: Town and Country Planning 
(Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (as so renumbered); Town and 
Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (as so renumbered). 
For the meaning of ‘non-transferred appeal’ see para 634 notes 3, 12 ante. 

As to the persons so entitled see para 638 post. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 5(1), (2); 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 5(1), (2). 
Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 5(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 5(3). 

‘Hearing statement’ means, and is comprised of, a written statement which contains full particulars of the 
case which a person proposes to put forward at a hearing and copies of any documents which that person 
intends to refer to or put in evidence: Town and Country Planning (Hearings Procedure) (England) 
Rules 2000, SI 2000/1626, r 2(1) (as renumbered: see note 1 supra); Town and Country Planning 
(Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (as renumbered: see note 1 supra). 
Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(1); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(1). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(2); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(2). Such 
information must be provided in writing and the appellant or the local planning authority, as the case 
may be, must ensure that two copies are received by the Secretary of State or the Assembly and a copy is 
received by any statutory party within such period as the Secretary of State or the Assembly may 
reasonably require: Town and Country Planning (Hearings Procedure) (England) Rules 2000, 
SI 2000/1626, r 6(2); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1271, r 6(2). 

Where a hearing is to be held in respect of a transferred appeal, an inspector may in place of the 
Secretary of State or the Assembly take such steps as the Secretary of State or the Assembly is required or 
enabled to take under or by virtue of the rules cited in this note; and where an inspector requires further 
information or copies pursuant to those rules, that information or copies must be sent to him: Town and 
Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 10(1), (2); Town and 
Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 10(1), (2). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(3). 

le pursuant to the rules cited in note 22 supra. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(4); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(4). 

le pursuant to the rules cited in note 20 supra. 

le pursuant to the rules cited in note 21 supra, 
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27 le pursuant to the rules cited in note 24 supra. 

28 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(5)(a); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(5)(a). Where a 
hearing is to be held in respect of a transferred appeal, an inspector may in place of the Secretary of State 
or the Assembly take such steps as the Secretary of State or the Assembly is required or enabled to take 
under or by virtue of the rules cited in this note: Town and Country Planning (Hearings Procedure) 
(England) Rules 2000, SI 2000/1626, r 10(1), (2); Town and Country Planning (Hearings Procedure) 
(Wales) Rules 2003, SI 2003/1271, r 10(1), (2). 

29 le pursuant to the rules cited in note 22 supra. 

30 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(5)(b); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(5)(b); and see note 
28 supra. 

31 For these purposes, an opportunity is to be taken to have been afforded to a person where the person is 
notified of (1) publication on a website of any document mentioned in heads ()—(11) in the text; (2) the 
address of the website; (3) the place on the website where the document may be accessed, and how it 
may be accessed: Town and Country Planning (Hearings Procedure) (England) Rules 2000, 
SI 2000/1626, r 6(6A) (added by SI 2003/956); Town and Country Planning (Hearings Procedure) 
(Wales) Rules 2003, SI 2003/1271, r 6(6A) (added by SI 2004/3172). 

32 Te under the rules cited in notes 28, 30 supra. 

33 Te under the rules cited in note 21 supra. 

34 le under the rules cited in note 24 supra. 

35 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(6); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(6). 

36 le pursuant to the rules cited in notes 20-24 supra. 

37 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(7); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(7). 

38 le pursuant to the rules cited in notes 22, 24 supra. 

39 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 6(8); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6(8). 


636. Date and notification of hearing. The date fixed by the Secretary of State! 
or, in relation to Wales, by the National Assembly: for Wales? for the holding of a 
hearing? must be: 

(1) not later than 12 weeks after the starting date”, unless he or it considers such a 
date impracticable; or 

(2) the earliest date after that period which he or it considers to be practicable”. 

Unless the Secretary of State or the Assembly agrees a lesser period of notice with the 
appellant® and the local planning authority”, he or the Assembly must give not less than 
four weeks’ written notice” of the date, time and place fixed by him or by the Assembly 
for the holding of a hearing to every person entitled to appear at or take part in” the 
hearing'º. 

The Secretary of State or the Assembly may vary the date fixed for the holding of a 
hearing, whether or not the date as varied is within the period of 12 weeks mentioned 
above!!. He or the Assembly may also vary the time or place for the holding of a hearing 
and must give such notice of any variation as appears to him or to the Assembly to be 
reasonable!?. 

The Secretary of State or the Assembly may in writing!” require the local planning 
authority to take one or both of the following steps: 

(a) not less than two weeks!* before the date fixed for the holding of a hearing, to 
publish a notice of the hearing in one or more newspapers circulating in the 
locality in which the land?” is situated; 

(b) to send a notice of the hearing to such persons or classes of persons as he or the 
Assembly may specify, within such period as he or it may specify’®. 

Every notice of hearing so published or sent must contain: l 

(i) a clear statement of the date, time and place of the hearing and of the powers 
enabling the Secretary of State (or the Assembly) or the inspector!” to determine 
the appeal in question; 
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(ii) a written description of the land sufficient to identify approximately its location; 

(iii) a brief description of the subject matter of the appeal; and 

(iv) details of where and when copies of the local planning authority's completed 
questionnaire'* and documents!” sent by and copied to the authority” may be 
inspected”. 

Where a hearing is to be held in respect of a transferred appeal**, an inspector may in 


place of the Secretary of State or the Assembly take such steps as he or it is required or 
enabled to take under or by virtue of the provision’ set out above”, 


11 


13 
14 


As to the Secretary of State see para 19 ante. See also the text and notes 22-23 infra. 
As to the Assembly see para 20 ante. See also the text and notes 22-23 infra. 

For the meaning of ‘hearing’ for these purposes see para 634 notes 2, 10 ante. 

For the meaning of ‘starting date’ see para 635 note 10 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(1); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 7(1). 

For the meaning of ‘appellant’ see para 635 note 5 ante. 

For the meaning of local planning authority” for these purposes see para 635 note 1 ante. 

A written notice is to be taken to have been given by the Secretary of State or the Assembly for these 
purposes where he and any person entitled to appear at or take part in the hearing have agreed that 
notice of the matters mentioned in the text may instead be accessed by that person via a website, and (1) 
the notice is a notice to which that agreement applies; (2) the Secretary of State or the Assembly has 
published the notice on a website; (3) not less than four weeks before the date fixed by the Secretary of 
State or the Assembly for the holding of the inquiry [sic], the person is notified of (a) the publication of 
the notice on a website; (b) the address of the website; and (c) the place on the website where the notice 
may be accessed, and how it may be accessed: Town and Country Planning (Hearings Procedure) 
(England) Rules 2000, SI 2000/1626, r 7(2A) (added by SI 2003/956); Town and Country Planning 
(Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 7(2A) (added by SI 2004/3172). It is 
apprehended that references to the ‘inquiry’ in the rules cited in this note are drafting errors, and that the 
references are intended to be references to the “hearing”. 

As to the persons so entitled see para 638 post. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(2); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 7(2). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 7(3). The rules cited in 
notes 8, 10 supra apply to a variation of a date as they applied to the date originally fixed: Town and 
Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(3) (amended by 
SI 2003/956); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, 
r 7(3) (amended by SI 2004/3172). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(4); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 7(4). 

As to the use of electronic communications see para 635 note 6 ante. 

As to the extension of time limits see para 635 note 10 ante. 

For these purposes, “land” means the land or building to which a hearing relates: Town and Country 
Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 2(1) (renumbered by 
SI 2003/956); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, 
r 2(1) (renumbered by SI 2004/3172). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(5); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 7(5). 

For the meaning of ‘inspector’ see para 635 note 15 ante. 

For the meaning of “questionnaire” see para 635 note 11 ante. 

For the meaning of ‘document’ see para 635 note 6 ante. 

le under the Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, 
r 6 (as amended) or, as the case may be, the Town and Country Planning (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1271, r 6 (as amended): see para 635 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(6); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 7(6). 

For the meaning of “transferred appeal” see para 634 notes 3, 12 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 10(1), (2) 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 10(1), (2) 
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637. Whether hearings procedure or local inquiry is appropriate. If either 
the appellant! or the local planning authority? at any time before or during the hearing” 
is of the opinion that the hearings procedure“ is inappropriate in determining the 
appeal? and that the appeal should not proceed in this way then they may inform the 
Secretary of State” or, in relation to Wales, the National Assembly for Wales” before the 


hearing, or the inspector? during the hearing, of their opinion and the reasons for it”. 
Either: 


(1) the Secretary of State or the Assembly, before the hearing, must, after consulting 
the other party who may inform him or it of his opinion!?, decide whether an 
inquiry"! should be arranged instead}; or 

(2) the inspector, during the hearing, must, after consulting the other party who 
may inform the inspector of his opinion*?, decide whether the hearing should 
be closed and an inquiry held instead’*. 

If at any time during a hearing it appears to the inspector that the hearings procedure 

is inappropriate, he may, after consulting the appellant and the local planning authority, 
decide to close the proceedings and arrange for an inquiry to be held instead*”. 


For the meaning of ‘the appellant’ see para 635 note 5 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 635 note 1 ante. 

For the meaning of ‘hearing’ see para 634 notes 2, 10 ante. 

le the procedure under the rules described in para 634 ante. 

Ie an appeal such as is described in para 634 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

For the meaning of ‘inspector’ for these purposes see para 635 note 15 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 8(1); Town 

and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 8(1). 

10 le pursuant to the rules cited in note 9 supra. 

11 For these purposes, ‘inquiry’ means (1) a local inquiry in relation to which the Town and Country 
Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624 (as amended) or the Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625 (as amended) apply; or (2) a local inquiry in relation to which the Town and Country 
Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266 (as amended) or the Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267 (as amended) apply: Town and Country Planning (Hearings Procedure) (England) 
Rules 2000, SI 2000/1626, r 2(1) (renumbered by SI 2003/956); Town and Country Planning (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1271, r 2(1) (renumbered by SI 2003/3172). As to such local 
inquiries see para 677 et seq post. 

12 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 8(1)(a); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 8(1)(a). 

13 See note 10 supra. 

14 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 8(1)(b); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 8(1)(b). 

15 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 8(2); Town 

and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 8(2). 
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638. Participation in and procedure at the hearing; site inspections. The 
persons entitled to appear at or take part in the hearing! are the appellant?, the local 
planning authority? and any statutory party*; but nothing in the above provision 
prevents the inspector” from permitting any other person to appear at or take part in a 
hearing, and such permission must not be unreasonably withheld®. Any person entitled 
or permitted to appear or take part may do so on his own behalf or be represented by 
any other person”. 

Except as otherwise provided in the relevant rules®, the inspector is to determine the 
procedure at a hearing”. A hearing must take the form of a discussion led by the 
inspector and cross-examination is not to be permitted unless the inspector considers 
that cross-examination is required to ensure a thorough examination of the main 
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issues!º, in which case he must consider, after consulting the appellant and the local 
planning authority, whether the hearing should be closed and an inquiry!' held 
instead, 

At the start of the hearing the inspector must identify what are, in his opinion, the 
main issues to be considered at the hearing and any matters on which he requires further 
explanation from any person entitled or permitted to appear or take part"; but nothing 
in the above provision precludes any person so entitled or permitted from referring to 
issues which that person considers relevant to the consideration of the appeal but which 
were not issues so identified by the inspector". 

A person entitled to appear at or take part in a hearing is to be entitled to call 
evidence but, subject to that and to the specific provisions set out below”, the calling of 
evidence is otherwise to be at the inspector’s discretion’®. The inspector may refuse to 
permit the giving or production of evidence or the presentation of any other matter 
which he considers to be irrelevant or repetitious; but where he refuses to permit the 
giving of oral evidence, the person wishing to give the evidence may submit to him any 
evidence or other matter in writing before the close of the hearing’’. 

The inspector may require any person appearing or present at a hearing who, in his 
opinion, is behaving in a disruptive manner to leave'* and may refuse to permit that 
person to return or permit him to return only on such conditions as he may specify?”; 
but any such person may submit to him any evidence or other matter in writing before 
the close of the hearing”. The inspector may proceed with a hearing in the absence of 
any person entitled to appear at or take part in it”. 

The inspector may allow any person to alter or add to a hearing statement?? so far as 
may be necessary for the purposes of the hearing: but he must, if necessary by 
adjourning the hearing, give every other person entitled to appear or take part who is 
appearing at or taking part in the hearing an adequate opportunity of considering any 
fresh matter or document”. He may take into account any written representation or 
evidence or any other document received by him from any person before a hearing 
opens or during the hearing provided that he discloses it at the hearing”*. 


The inspector may from time to time adjourn a hearing and, if the date, time and 
place of the adjourned hearing are announced at the hearing before the adjournment, 
no further notice is to be required”. 


Where it appears to the inspector that one or more matters would be more 
satisfactorily resolved by adjourning the hearing to the appeal site he may adjourn the 
hearing to that site and conclude the hearing there provided he is satisfied that: 


(1) the hearing would proceed satisfactorily and that no party would be placed at a 
disadvantage; 


(2) all parties present at the hearing would have the opportunity to attend the 
adjourned hearing; and 


(3) the local planning authority, the appellant or any statutory party has not raised 

reasonable objections to it being continued at the appeal site?°. 

Unless the hearing is to be so adjourned to the appeal site, the inspector may inspect 
the land” during the hearing or after its close and must inspect the land if requested to 
do so by the appellant or the local planning authority before or during the hearing”. 
Where the inspector intends to make such an inspection, he must ask the appellant and 
the local planning authority whether they wish to be present?” Where either of them 
has indicated a wish to be present the inspector must announce the date and time at 
which he proposes to make the inspection during the hearing and must make the 
inspection in the company of: 


(a) the appellant and the local planning authority; and 
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(b) at the inspector's discretion, any other person entitled or permitted to appear at 
or take part in the hearing who is appearing or taking part, or did appear at or 
take part im it” 


The inspector is not, however, bound to defer a site inspection where any person 
mentioned in heads (a) and (b) above is not present at the time appointed*". 


PWN — 


ai 


For the meaning of ‘hearing’ for these purposes see para 634 notes 2, 10 ante. 

For the meaning of ‘the appellant’ see para 635 note 5 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 635 note 1 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 9(1); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 9(1). For the meaning 
of ‘statutory party’ see para 635 note 7 ante. 

The Secretary of State or, in relation to Wales, the National Assembly for Wales may at any time 
before the close of a hearing request from any person so entitled additional copies of the following (1) a 
hearing statement or comments sent in accordance with the Town and Country Planning (Hearings 
Procedure) (England) Rules 2000, SI 2000/1626, r 6 (as amended) or, as the case may be, the Town and 
Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6 (as amended) (see 
para 635 ante); or (2) any other document or information sent to the Secretary of State or the Assembly 
before or during a hearing, and may specify the time within which such copies should be received by 
him or by it; and any person so requested must ensure that the copies are received within the period 
specified: Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, 
r 18(2); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 18(2). 
Where a hearing is to be held or has been held in respect of a transferred appeal, an inspector may in 
place of the Secretary of State or the Assembly take such steps as the Secretary of State or the Assembly 
is so required or enabled to take; and where an inspector so requires further information or copies that 
information or copies must be sent to him: Town and Country Planning (Hearings Procedure) (England) 
Rules 2000, SI 2000/1626, r 10(1), (2); Town and Country Planning (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1271, r 10(1), (2). As to the Secretary of State and the Assembly see paras 19-20 
ante; and for the meaning of ‘document’ see para 635 note 6 ante. 

For the meaning of ‘inspector’ for these purposes see para 635 note 15 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 9(2); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 9(2). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 9(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 9(3). 

As to the relevant rules see para 634 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(1); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(1). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(2); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(2). 

For the meaning of ‘inquiry’ see para 637 note 11 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(3). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(4); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(4). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(5); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 116). 

le subject to the rules cited in notes 17-20 infra. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(6); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(6). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(7); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(7). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(8)(a); 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(8)(a). 
Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(8)(b), (c); 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(8)(b), (c). 
Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(8); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(8). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(10); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(10). 

le a hearing statement received under the Town and Country Planning (Hearings Procedure) (England) 
Rules 2000, SI 2000/1626, r 6 (as amended) or, as the case may be, the Town and Country Planning 
(Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 6 (as amended): see para 635 ante. 
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23 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(9); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(9). 

24 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(11); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(11). 

25 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 11(12); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 11(12). 

26 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 12(1); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 12(1). 

27 For the meaning of ‘land’ for these purposes see para 636 note 15 ante. 

28 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 12(2); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 12(2). 

29 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 12(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 12(3). 

30 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 12(4); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 12(4). 

31 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 12(5); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 12(5). 


639. Procedure after the hearing. Where a hearing! has been held for the 
purposes of a non-transferred appeal?, then after the close of the hearing, the inspector? 
must make a report in writing? to the Secretary of State? or, if the hearing was held in 
Wales, to the National Assembly for Wales? which must include his conclusions and his 
recommendations or his reasons for not making any recommendations”. When making 
his or its determination the Secretary of State or the Assembly may disregard any written 
representations, evidence or other document? received after the hearing has closed”. If, 
after the close of the hearing, the Secretary of State or the Assembly: 

(1) differs from the inspector on any matter of fact mentioned in, or appearing to 
him or to it to be material to, a conclusion reached by the inspector; or 

(2) takes into consideration any new evidence or new matter of fact, not being a 
matter of government or Assembly policy, 

and is for that reason disposed to disagree with a recommendation made by the 
inspector, he or the Assembly may not come to a decision which is at variance with that 
recommendation without: 

(a) first notifying the persons entitled to appear at or take part in the hearing!º who 
appeared at or took part in it of his or its disagreement and the reasons for it; 
and 

(b) affording them an opportunity of making written representations to him or to 
the Assembly or, if he or it has taken into consideration any new evidence or 
new matter of fact, not being a matter of government or Assembly policy, of 
asking for the reopening of the hearing! 

Those making written representations or requesting the hearing to be reopened 
pursuant to head (b) above must ensure that such representations or such a request are or 
is received by the Secretary of State or the Assembly within three weeks!2 of the date of 
his or its notification under that head". The Secretary of State or the Assembly may, as 
he or it thinks fit, cause a hearing to be reopened, and must do so if asked by the 
appellant'* or the local planning authority!” in the circumstances!® and within the 
period” mentioned above'*. Where a hearing is reopened, whether by the same or a 
different inspector, the Secretary of State or the Assembly must send to the persons 
entitled to appear at or take part in the hearing who appeared at or took part in it a 
written statement of the matters with respect to which further evidence is invited!º. 

Where a hearing has been held for the purposes of a transferred appeal”, then when 

making his decision the inspector may disregard any written representations or evidence 
or any other document received after the hearing has closed?!. If, after the close of the 
hearing, an inspector proposes to take into consideration any new evidence or any new 
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matter of fact, not being a matter of government or Assembly policy, which was not 
raised at the hearing and which he considers to be material to his decision, he may not 
come to a decision without first: 


(i) notifying persons entitled to appear at or take part in the hearing who appeared 
at or took part in it of the matter in question; and 
(ii) affording them an opportunity of making written representations to him or of 
asking for the reopening of the hearing; 
and they must ensure that such written representations or such a request to reopen the 
hearing are or is received by the Secretary of State or the Assembly within three weeks 
of the date of the notification??. An inspector may, as he thinks fit, cause a hearing to be 
reopened and he must do so if asked by the appellant or the local planning authority in 
the circumstances and within the period mentioned above”. Where a hearing is 
reopened the inspector must send to the persons entitled to appear at or take part in the 
hearing who appeared at or took part in it a written statement of the matters with 
respect to which further evidence is invited**. 


For the meaning of ‘hearing’ for these purposes see para 634 notes 2, 10 ante. 

For the meaning of ‘non-transferred appeal’ see para 634 notes 3, 12 ante. 

For the meaning of ‘inspector’ see para 635 note 15 ante. 

As to the use of electronic communications see para 634 note 6 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 13(1), (2); 

Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 13(1), (2). 

8 For the meaning of ‘document’ see para 635 note 6 ante. | 

9 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 13(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 13(3). 

10 As to the persons so entitled see para 638 ante. 

11 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 13(4); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 13(4). 

12 As to the extension of time limits see para 635 note 10 ante. 

13 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 13(5); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 13(5). 

14 For the meaning of the appellant’ see para 635 note 5 ante. 

15 For the meaning of local planning authority” for these purposes see para 635 note 1 ante. 

16 le in the circumstances mentioned in the rules cited in note 11 supra. 

17 le within the period mentioned in the rules cited in note 13 supra. 

18 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 13(6); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 13(6). 

19 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 13(6)(a); 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 13(6)(a). The 
Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(2)-(6) (as 
amended) or, as the case may be, the Town and Country Planning (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1271, r 7(2)-(6) (as amended) (see para 636 ante) apply as if the references to a 
hearing were references to a reopened hearing: Town and Country Planning (Hearings Procedure) 
(England) Rules 2000, SI 2000/1626, r 13(6)(b); Town and Country Planning (Hearings Procedure) 
(Wales) Rules 2003, SI 2003/1271, r 13(6)(b). 

20 For the meaning of ‘transferred appeal’ see para 634 notes 3, 12 ante. 

21 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 14(1), (2); 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 14(1), (2). 

22 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 14(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 14(3). 

23 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 14(4); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 14(4). 

24 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 14(4)(a); 

Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 14(4)(a). The 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 7(2)-(6) (as 

amended) or, as the case may be, the Town and Country Planning (Hearings Procedure) (Wales) 

Rules 2003, SI 2003/1271, r 7(2)-(6) (as amended) (see para 636 ante) apply as if the references to a 
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hearing were references to a reopened hearing: Town and Country Planning (Hearings Procedure) 
(England) Rules 2000, SI 2000/1626, r 14(4)(b); Town and Country Planning (Hearings Procedure) 
(Wales) Rules 2003, SI 2003/1271, r 14(4)(b). 


640. Notification of decision and procedure if decision is subsequently 
quashed. Where a hearing! has been held for the purposes of a non-transferred 
appeal’, then the Secretary of State? or, if the hearing was held in Wales, the National 
Assembly for Wales* must notify his or its decision on an appeal”, and his reasons for it, 
in writing? to all persons entitled to appear at or take part in the hearing” who did 
appear or take part and to any other person who, having appeared at or taken part in the 
hearing, has asked to be notified of the decision?. Where a copy of the inspectors” 
report? is not sent with the notification of the decision, the notification must be 
accompanied by a statement of his conclusions and of any recommendations made by 
him; and if a person entitled to be notified of the decision has not received a copy of 
that report, he must be supplied with a copy of it on written application"! to the 
Secretary of State or to the Assembly’. 

Where a hearing has been held for the purposes of a transferred appeal'”, then an 
inspector must notify his decision on an appeal, and his reasons for it, in writing to all 
persons entitled to appear at or take part in the hearing who did appear or take part and 
to any other person who, having appeared at or taken part in the hearing, has asked to 
be notified of the decision’*. Any person so entitled to be notified of the inspector's 
decision may apply to the Secretary of State or the Assembly in writing!” for an 
opportunity!“ of inspecting any documents listed in the notification and the Secretary of 
State or the Assembly must afford him that opportunity’’. 

Where a decision of the Secretary of State (or the Assembly) or an inspector on an 
appeal in respect of which a hearing has been held is quashed in proceedings before any 
court!*, the Secretary of State or the Assembly: 

(1) must send to the persons entitled to appear at or take part in the hearing who 
appeared at or took part in it a written statement of the matters with respect to 
which further representations are invited for the purposes of his or its further 
consideration of the appeal; 

(2) must afford to those persons the opportunity of making written representations 
to him or to the Assembly in respect of those matters or of asking for the 
reopening of the hearing!?: and 

(3) may, as he or the Assembly thinks fit, cause the hearing to be reopened or an 
inquiry held instead, whether by the same or a different inspector”. 
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1 For the meaning of ‘hearing’ for these purposes see para 634 notes 2, 10 ante. 

2 For the meaning of 'non-transferred appeal’ see para 634 notes 3, 12 ante. 

3 As to the Secretary of State see para 19 ante. 

4 As to the Assembly see para 20 ante. 

5 Te on such an appeal as is described in para 634 ante. 

6 Notification in writing of a decision and reasons is also to be taken to have been given to a person for 
these purposes where (1) the Secretary of State or the Assembly and the person have agreed that decisions 
and reasons so required to be given in writing may instead be accessed by that person on a website; (2) 
the decision and reasons are a decision and reasons to which that agreement applies; (3) the Secretary of 
State or the Assembly has published the decision and reasons on a website; (4) the person is notified of (a) 
the publication of the decision and reasons on a website; (b) the address of the website; (c) the place on 
the website where the decision and reasons may be accessed, and how they may be accessed: Town and 
Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 15(2A) (added by 
SI 2003/956); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, 
r 15(2A) (added by SI 2004/3172). 

7 As to the persons so entitled see para 638 ante. 


8 Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 15(1), (2); 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 15(1), (2) 
9 For the meaning of ‘inspector’ see para 635 note 15 ante. 
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11 


17 


18 
19 
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For these purposes, ‘report’ does not include any documents appended to the inspector's report; but any 
person who has received a copy of the report may apply to the Secretary of State or the Assembly in 
Writing for an opportunity of inspecting any such documents and the Secretary of State or the Assembly 
must afford him that opportunity: Town and Country Planning (Hearings Procedure) (England) 
Rules 2000, SI 2000/1626, r 15(4); Town and Country Planning (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1271, r 15(4). A person so applying must ensure that his application is received 
within six weeks of the Secretary of State's or Assembly’s decision: Town and Country Planning 
(Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 15(5)(b); Town and Country Planning 
(Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 15(5)(b). For these purposes, an opportunity 
is to be taken to have been afforded to a person where that person is notified of (1) publication of the 
relevant documents on a website; (2) the address of the website; (3) the place on the website where the 
documents may be accessed, and how they may be accessed: Town and Country Planning (Hearings 
Procedure) (England) Rules 2000, SI 2000/1626, r 15(4A) (added by SI 2003/956); Town and Country 
Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 15(4A) (added by SI 2004/3172). 
For the meaning of ‘document’ see para 635 note 6 ante; and as to the extension of time limits see 
para 635 note 10 ante. 

A person so applying to the Secretary of State or the Assembly must ensure that his application is received 
within four weeks of the date of the Secretary of States or Assembly's decision: Town and Country 
Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 15(5)(a); Town and Country 
Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 15(5)(a). As to the use of electronic 
communications see para 635 note 6 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 15(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 15(3). 

For the meaning of ‘transferred appeal’ see para 634 notes 3, 12 ante. 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 16(1), (2); 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 16(1), (2). 
Any person so making an application must ensure that it is received by the Secretary of State or the 
Assembly within six weeks of the date of the inspectors decision: Town and Country Planning (Hearings 
Procedure) (England) Rules 2000, SI 2000/1626, r 16(4); Town and Country Planning (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1271, r 16(4). 

For these purposes, an opportunity is to be taken to have been afforded to a person where that person is 
notified of (1) publication of the relevant documents on a website; (2) the address of the website; (3) the 
place on the website where the documents may be accessed, and how they may be accessed: Town and 
Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 16(4A) (added by 
SI 2003/956); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, 
r 16(5) (added by SI 2004/3172). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 16(3); Town 
and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 16(3). 

As to challenging the validity of such a decision see para 43 et seq ante, para 650 post. 

Those persons making representations or asking for the hearing to be reopened under head (2) in the text 
must ensure that such representations or such a request are or is received by the Secretary of State or the 
Assembly within three weeks of the date of the written statement sent under head (1) in the text: Town 
and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 17(2); Town and 
Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 17(2). 

Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, r 17(1)(a)-(c); 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 17(1)(a)-(c). If 
the Secretary of State or the Assembly reopens the hearing, the Town and Country Planning (Hearings 
Procedure) (England) Rules 2000, SI 2000/1626, r 7(2)-(6) (as amended) or, as the case may be, the 
Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, SI 2003/1271, r 7(2)-(6) (as 
amended) (see para 636 ante) apply as if the references to a hearing were references to a reopened 
hearing: Town and Country Planning (Hearings Procedure) (England) Rules 2000, SI 2000/1626, 
r 17(1)(c); Town and Country Planning (Hearings Procedure) (Wales) Rules 2003, S1 2003/1271, 
r 17(1)(c). 


B. ENFORCEMENT APPEALS 


Jurisdiction. The Town and Country Planning (Enforcement) (Hearings 


Procedure) (England) Rules 2002! apply in relation to any hearing? held in England for 
the purposes of a non-transferred or a transferred appeal* made on or after 23 December 


2002 under: 
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(1) the specified provisions* of the Town and Country Planning Act 1990 regarding 
appeals against enforcement notices”; 

(2) the specified provisions® of that Act regarding appeals against the refusal or 
non-determination of an application for a certificate of lawful use or 
development’; 

(3) the specified provisions® of the Planning (Listed Buildings and Conservation 
Areas) Act 1990 regarding appeals against listed building enforcement notices’ or 
conservation area enforcement notices!”. 


x 


Those rules do not, however, apply to any hearing by reason of the application of any 


provision mentioned in heads (1) to (3) above by or under any other enactmen 


te 


Similarly, the Town and Country Planning (Enforcement) (Hearings Procedure) 


(Wales) Rules 2003'? apply in relation to any hearing!” held in Wales for the purposes of 
a non-transferred or a transferred appeal'* made on or after 1 June 2003 under the 
statutory provisions mentioned in heads (1) to (3) above, but do not apply to any 
hearing by reason of the application of any such provision by or under any other 
enactment!?. 


1 


2 


con Aw + 
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14 


15 


Ie the Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, 
SI 2002/2684 (as amended): see para 642 et seq post. 

For these purposes, ‘hearing’ means a hearing to which the 2002 Rules apply: ibid r 2(1) (renumbered by 
SI 2003/956). 

For these purposes, ‘non-transferred appeal’ means an appeal which falls to be determined by the 
Secretary of State, including an appeal which falls to be so determined by virtue of a direction under the 
Town and Country Planning Act 1990 Sch 6 para 3(1) (see para 624 ante) or the Planning (Listed 
Buildings and Conservation Areas) Act 1990 Sch 3 para 3(1) (see para 1202 post); and ‘transferred appeal’ 
means an appeal which falls to be determined by a person appointed by the Secretary of State under the 
Town and Country Planning Act 1990 Sch 6 (as amended) (see para 621 et seq ante) or the Planning 
(Listed Buildings and Conservation Areas) Act 1990 Sch 3 (as amended) (see para 1199 et seq post): Town 
and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 2(1) 
(as renumbered: see note 2 supra). As to the Secretary of State see para 19 ante. 

le under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. 

le notices under ibid s 172 (as substituted): see para 561 ante. 

Te under ibid s 195 (as amended): see para 613 ante. 

le a certificate under ibid s 191 or s 192 (each as substituted): see para 586 et seq ante. 

le under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 39 (as amended) (see 
paras 1191, 1193 post), or under that section as applied by s 74(3) (see paras 1174, 1197 post). 

As to listed building enforcement notices see ibid s 38 (as amended); and para 1146 post. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 3(1). For transitional provisions see r 3(2). As to conservation area enforcement notices see para 1180 
post. 

Ibid r 3(1). 

le the Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268 (as amended): see para 642 et seq post. 

For these purposes, ‘hearing’ means a hearing to which the 2003 Rules apply: ibid r 2(1) (renumbered by 
SI 2004/3172). 

For these purposes, ‘non-transferred appeal’ means an appeal which falls to be determined by the 
National Assembly for Wales, including an appeal which falls to be so determined by virtue of a direction 
under the Town and Country Planning Act 1990 Sch 6 para 3(1) (see para 624 ante) or the Planning 
(Listed Buildings and Conservation Areas) Act 1990 Sch 3 para 3(1) (see para 1202 post); and ‘transferred 
appeal” means an appeal which falls to be determined by a person appointed by the Assembly under the 
Town and Country Planning Act 1990 Sch 6 (as amended) (see para 621 et seg ante) or the Planning 
(Listed Buildings and Conservation Areas) Act 1990 Sch 3 (as amended) (see para 1199 post): Town and 
Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 2(1) (as 
renumbered: see note 13 supra). As to the Assembly see para 20 ante. 

Ibid r 3(1). For transitional provisions see r 3(2). 


642.  Pre-hearing procedure; in general. The Secretary of State! or, if the 
hearing is to be held in Wales, the National Assembly for Wales? must, as soon as 
practicable after it is determined to hold a hearing” under the relevant rules*, inform the 
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appellant and the local planning authority? in writing? that a hearing is to be held”. The 
local planning authority must send to the Secretary of State and the appellant within two 
weeks of the starting date* (or, if the hearing is to be held in Wales, send to the Assembly 
and the appellant so as to be received within two weeks of the starting date) a completed 
questionnaire? and a copy of each of the documents referred to in it!º. In the case of an 
enforcement appeal, it must also, within that two-week period, notify any: 

(1) person on whom a copy of the enforcement notice has been served; 

(2) occupier of property in the locality in which the land!! to which the 

enforcement notice relates is situated; and 

(3) other person who in the opinion of the local planning authority is affected by 

the breach of planning control'? or contravention of listed building or 
conservation area control'* which is alleged in the enforcement notice, 
that an appeal has been made and of the address to which and of the period within 
which they may make representations to the Secretary of State or the Assembly". 

The Secretary of State or the Assembly must notify the name of the inspector!? to 
every person entitled to appear at or take part!“ in the hearing*”. Where, however, he or 
the Assembly appoints another inspector instead of the person previously appointed and 
it is not practicable to notify the new appointment before the hearing is held, the 
inspector holding the hearing must, at its commencement, announce his name and the 
fact of his appointment’®. 

The appellant and the local planning authority must send two copies of their hearing 
statement!” to the Secretary of State or to the Assembly within six weeks of the starting 
date”. He or the Assembly may in writing require the appellant and the local planning 
authority to provide such further information about the matters contained in their 
hearing statement as he or it may specify?’. 

Any person who was notified about the appeal under heads (1) to (3) above must 
send to the Secretary of State or to the Assembly three copies of any written comments 
they wish to make concerning the appeal within six weeks of the starting date (or, if the 
hearing is to be held in Wales, so that they are received within six weeks of that date)”. 
The appellant and the local planning authority must send to the Secretary of State or to 
the Assembly two copies of any comments the local planning authority and the appellant 
wish to make on: 

(a) each others hearing statement; 

(b) comments made pursuant to the above provisions”; and 

(c) comments made to them by any other person, 
within nine weeks of the starting date (or, if the hearing is to be held in Wales, so that 
they are received within nine weeks of that date)”. 

The Secretary of State or the Assembly must send, as soon as practicable after receipt, 
a copy of any hearing statement received by him or by it”, further information 
provided? and any comments received” from, in each case, the appellant or the local 
planning authority to the other of those two parties?*, He or it must also send a copy of 
any written comments made by persons notified about the appeal” to the local planning 
authority and the appellant”. 

The local planning authority must give any person who so requests a reasonable 
opportunity?! to inspect, and where practicable, take copies of the local planning 
authoritys completed questionnaire, hearing statement and any document copied to the 
authority? and of further information provided by the authority? and comments made 
by the authority”! under the above provisions, and must specify in its hearing statement 
the time and place where such documents may be inspected”. 

The Secretary of State or the Assembly must send to the inspector, as soon as 
practicable after receipt, any hearing statement, document, part of any document or 
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written comments sent to him or to it within the relevant period specifiedº* for sending 
such documents?”. In the case of a non-transferred appeal, the Secretary of State or the 
Assembly, and in the case of a transferred appeal, the inspector, may in determining the 
appeal disregard any comments made** which are sent after the relevant specified 


period”. 


0 SS eo 


As to the Secretary of State see para 19 ante. 
As to the Assembly see para 20 ante. 
For the meaning of ‘hearing’ for these purposes see para 641 notes 2, 13 ante. 
As to the relevant rules see para 641 ante. 
For these purposes, local planning authority” means in relation to (1) an enforcement appeal, the body 
which issued the relevant enforcement notice; (2) an appeal against the refusal or non-determination of 
an application for a certificate of lawful use or development, the body to which that application was 
made; ‘enforcement appeal’ means an appeal against an enforcement notice; ‘enforcement notice’ means 
a notice under the Town and Country Planning Act 1990 s 172 (as substituted) (see para 561 ante) or 
under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 38 (as amended) (see para 1146 
post); and ‘certificate of lawful use or development’ means a certificate under the Town and Country 
Planning Act 1990 s 191 or s 192 (each as substituted) (see para 586 et seq ante): Town and Country 
Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 2(1) (renumbered 
by SI 2003/956); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 2(1) (renumbered by SI 2004/3172). 
As to the use of electronic communications see, in relation to England, the Town and Country Planning 
(Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 2(2)-(8) (added by 
SI 2003/956). In those 2002 Rules, and in relation to the use of electronic communications for any 
purpose of those rules which is capable of being carried out electronically, the expression ‘address’ 
includes any number or address used for the purposes of such communications, except that where those 
rules impose an obligation on any person to provide a name and address to any other person, the 
obligation is not to be fulfilled unless the person on whom it is imposed provides a postal address; and 
references to statements, notices, applications, or other documents or to copies of such documents, 
include references to such documents or copies of them in electronic form: Town and Country Planning 
(Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 2(2) (as so added). 
Rule 2(4)-(8) (as so added) applies where an electronic communication is used by a person for the 
purpose of fulfilling any requirement in those rules that a statement or other document should be sent or 
given to any other person (‘the recipient’): r 2(3) (as so added). The requirement is to be taken to be 
fulfilled where the document transmitted by means of the electronic communication is (1) capable of 
being accessed by the recipient; (2) legible in all material respects; and (3) sufficiently permanent to be 
used for subsequent reference; and for these purposes ‘legible in all material respects’ means that the 
information contained in the notice or document is available to the recipient to no lesser extent than it 
would be if sent or given by means of a document in printed form: r 2(4), (5) (as so added), Where the 
electronic communication is received by the recipient outside the recipient’s business hours, it is to be 
taken to have been received on the next working day; and for this purpose ‘working day’ means a day 
which is not a Saturday, Sunday, bank holiday or other public holiday: r 2(6) (as so added). A requirement 
in those 2002 Rules that any notice or document should be in writing is fulfilled where that document 
meets the criteria in heads (1)-(3) supra, and ‘written’ and cognate expressions are to be construed 
accordingly: r 2(7) (as so added). A requirement in those rules to send more than one copy of a statement 
or other document may be complied with by sending one copy only of the statement or document in 
question: r 2(8) (as so added). For these purposes, ‘electronic communication” has the meaning assigned 
to that term by the Electronic Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) 
(Reissue) para 885; TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 616); 
and ‘document’ includes a photograph, map or plan: Town and Country Planning (Enforcement) 
(Hearings Procedure) (England) Rules 2002, S1 2002/2684, r 2(1) (as renumbered: see note 5 supra). 
Notices or documents required or authorised to be sent or supplied under the 2002 Rules may be 
sent or supplied by post or by using electronic communications to send or supply the notice or document 
(as the case may be) to a person at such address as may for the time being be specified by the person for 
that purpose: r 19 (substituted by SI 2003/956). Where a person is no longer willing to accept the use of 
electronic communications for any purpose which under those rules is capable of being carried out 
electronically, the person must give notice in writing withdrawing any address notified to the Secretary of 
State or to a local planning authority for that purpose, or revoking any agreement entered into with the 
Secretary of State or with a local planning authority for that purpose, and such withdrawal or revocation 
is to be final and is to take effect on a date specified by the person in the notice but not less than seven 
days after the date on which the notice is given: Town and Country Planning (Enforcement) (Hearings 
Procedure) (England) Rules 2002, SI 2002/2684, r 20 (added by SI 2003/956) 
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See further, in relation to Wales, the Town and Country Planning (Enforcement) (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1268, rr 2(2)-(8), 19, 20, which refer to the Assembly rather 
than to the Secretary of State (rr 2(2)-(8), 20 added, and r 19 substituted, by SI 2004/3172). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 41); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 4(1). 

For these purposes, where the hearing is to be held in England, “starting date” means the date of the (1) 
Secretary of State's written notice to the appellant and the local planning authority that he has received 
all the documents required to enable him to entertain the appeal pursuant to the Town and Country 
Planning (Enforcement Notices and Appeals) (England) Regulations 2002, SI 2002/2682, reg 10 (see 
para 607 the text to notes 13-14 ante); or (2) relevant notice, whichever is later; and “the relevant notice” 
means the Secretary of States written notice under the Town and Country Planning (Enforcement) 
(Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 4(1) (see the text and notes 1-7 supra) 
informing the appellant and the local planning authority that a hearing is to be held: r 2(1) (as 
renumbered: see note 5 supra). Where the hearing is to be held in Wales, “starting date” means the date of 
the Assembly's written notice to the appellant and the local planning authority that it has received all the 
documents required to enable it to entertain the appeal pursuant to the Town and Country Planning 
(Enforcement Notices and Appeals) (Wales) Regulations 2003, SI 2003/394, reg 9 (see para 607 the text 
to notes 13-14 ante); or (2) relevant notice, whichever is later; and ‘the relevant notice’ means the 
Assembly's written notice informing the appellant and the local planning authority that a hearing is to be 
held: Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 2(1) (as renumbered: see note 5 supra). 

The Secretary of State or the Assembly may at any time in any particular case allow further time for 
the taking of any step which is required or enabled to be taken pursuant to the relevant rules, and 
references in those rules to a day by which, or a period within which, any step is required or enabled to 
be taken are to be construed accordingly: Town and Country Planning (Enforcement) (Hearings 
Procedure) (England) Rules 2002, SI 2002/2684, r 18(1); Town and Country Planning (Enforcement) 
(Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 18(1). Where a hearing is to be held or has 
been held for the purposes of a transferred appeal, an inspector may take such steps as the Secretary of 
State or the Assembly is enabled to take under or by virtue of this power to extend time limits, in place 
of the Secretary of State or the Assembly: see the Town and Country Planning (Enforcement) (Hearings 
Procedure) (England) Rules 2002, SI 2002/2684, r 10(1),. (2); the Town and Country Planning 
(Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 10(1), (2). For the meaning of 
‘transferred appeal’ see para 641 notes 3, 14 ante; and for the meaning of ‘inspector’ see note 15 infra. 
For these purposes, “questionnaire” means a document in the form supplied by the Secretary of State or 
the Assembly to local planning authorities for the purpose of proceedings under the relevant rules; and 
for this purpose a form is taken to be supplied where the Secretary of State or the Assembly has published 
it on a website and has notified the local planning authority, in a manner for the time being agreed 
between the Secretary of State or the Assembly and the authority for that purpose, of (1) publication of 
the form on the website; (2) the address of the website; and (3) the place on the website where the form 
may be accessed, and how it may be accessed: Town and Country Planning (Enforcement) (Hearings 
Procedure) (England) Rules 2002, SI 2002/2684, r 2(1) (as renumbered and amended: see note 5 supra); 
the Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 2(1) (as renumbered and amended: see note 5 supra). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 4(2)(a); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 4(2)(a). 

For these purposes, ‘land’ means the land or building to which the hearing relates: Town and Country 
Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 2(1) (as 
renumbered: see note 5 supra); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1268, r 2(1) (as renumbered: see note 5 supra). 

For the meaning of ‘breach of planning control’ see para 551 ante. 

As to contravention of listed building control and contravention of conservation area control see 
paras 1110, 1175 post. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 4(2)(b); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 4(2)(b). 

For these purposes, “inspector” means (1) in relation to a transferred appeal, a person appointed by the 
Secretary of State or the Assembly to determine an appeal; (2) in relation to a non-transferred appeal, a 
person appointed by the Secretary of State or the Assembly to hold a hearing or a reopened hearing: 
Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 2(1) (as renumbered: see note 5 supra); Town and Country Planning (Enforcement) (Hearings 
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Procedure) (Wales) Rules 2003, SI 2003/1268, r 2(1) (as renumbered: see note 5 supra). For the meaning 
of ‘non-transferred appeal’ see para 641 notes 3, 14 ante. 

As to the persons so entitled see para 645 post. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 7(1); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 7(1). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 7(2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 7(2). É l 

For these purposes, ‘hearing statement’ means, and consists of, a written statement which contains full 
particulars of the case which a person proposes to put forward at a hearing and copies of any documents 
which that person intends to refer to or put in evidence: Town and Country Planning (Enforcement) 
(Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 2(1) (as renumbered: see note 5 supra); 
Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, 
r 2(1) (as renumbered: see note 5 supra). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 5(1); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(1). As to the extension of time limits see note 8 supra. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 5(2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(2). Such information must be provided in writing and the appellant or the local 
planning authority, as the case may be, must send two copies to the Secretary of State or the Assembly 
within such period as the Secretary of State or the Assembly may reasonably require: Town and Country 
Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 5(2); Town and 
Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 5(2). As to 
the use of electronic communications see note 6 supra. 

Where a hearing is to be held or has been held for the purposes of a transferred appeal, an inspector 
may take such steps as the Secretary of State or the Assembly is required or enabled to take under or by 
virtue of the rules cited supra, in place of the Secretary of State or the Assembly; and where an inspector 
requires further information or copies pursuant to those rules that information or those copies must be 
sent to him: Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, 
SI 2002/2684, r 10(1)-(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1268, r 10(1)—(3). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 5(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(3). 

le pursuant to the rules cited in note 22 supra. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 5(4); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(4). 

le pursuant to the rules cited in note 20 supra. 

[e pursuant to the rules cited in note 21 supra. 

Ie pursuant to the rules cited in note 24 supra. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 5(5)(a); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(5)(a). Where a hearing is to be held or has been held for the purposes of a transferred 
appeal, an inspector may take such steps as the Secretary of State or the Assembly is required or enabled 
to take under or by virtue of the rules cited supra and in note 30 infra, in place of the Secretary of State 
or the Assembly: Town and Country Planning (Enforcement) (Hearings Procedure) (England) 
Rules 2002, SI 2002/2684, r 10(1), (2); Town and Country Planning (Enforcement) (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1268, r 10(1), (2). 

See note 23 supra, 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 5(5)(b); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(5)(b). See also note 28 supra. 

For these purposes, an opportunity is to be taken to have been given to a person where the person is 
notified of (1) publication on a website of any document mentioned in the text to notes 32-34 infra; (2) 
the address of the website; (3) the place on the website where the document may be accessed, and how 
lt may be accessed: Town and Country Planning (Enforcement) (Hearings Procedure) (England) 
Rules 2002, SI 2002/2684, r 5(6A) (added by SI 2003/956); Town and Country Planning (Enforcement) 
(Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 5(6A) (added by SI 2004/3172) 
[e copied under the rules cited in notes 28, 30 supra. 

le provided under the rules cited in note 21 supra, 
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34 le made under the rules cited in note 24 supra. 
35 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 


r 5(6); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(6). 


36 le specified pursuant to the text and notes 19-24 supra. 
37 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 


r 5(7); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(7). 


38 le pursuant to the rules cited in notes 22, 24 supra. 


39 ‘Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 5(8); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 5(8). 


643. Date and notification of hearing. The date fixed by the Secretary of State! 
for the holding ofa hearing? in England, or by the National Assembly for Wales? for the 
holding of a hearing* in Wales, must be: 

(1) not later than 12 weeks after the starting date”, unless he or it considers such a 
date impracticable; or 

(2) the earliest date after that period which he or it considers to be practicable*. 

Unless the Secretary of State or the Assembly agrees a lesser period of notice with the 
appellant and the local planning authority”, he or the Assembly must give not less than 
four weeks” written notice? of the date, time and place fixed by him or by it for the 
holding of a hearing to every person entitled to appear at or take part in? the hearing!º. 
The Secretary of State or the Assembly may vary the date fixed for the holding of a 
hearing, whether or not the date as varied is within the period of 12 weeks mentioned 
above!!, He or it may also vary the time or place for the holding of a hearing and must 
give notice of any such variation as appears to him or to the Assembly to be reasonable'?. 

The Secretary of State or the Assembly may in writing”? require the local planning 

authority to take one or both of the following steps: ~ 

(a) not less than two weeks'* before the date fixed for the holding of a hearing, to 
publish a notice of the hearing in one or more newspapers circulating in the 
locality in which the land*” is situated; 

(b) to send a notice of the hearing to such persons or classes of persons as he or the 
Assembly may specify, within such period as he or it may specify’®. 

Every notice of hearing so published or sent must contain: 

(i) a clear statement of the date, time and place of the hearing and of the powers 
enabling the Secretary of State (or the Assembly) or the inspector!” to determine 
the appeal in question; 

Gi) a written description of the land sufficient to identify approximately its location; 

(iii) a brief description of the subject matter of the appeal; and 

(iv) details of where and when copies of the local planning authority completed 
questionnaire! and documents!” sent by and copied to the authority?” may be 
inspected?!. 

Where a hearing is to be held in respect of a transferred appeal”, an inspector may in 

place of the Secretary of State or the Assembly take such steps as he or it is required or 


enabled to take under or by virtue of the provisions set out above”. 
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As to the Secretary of State see para 19 ante. 

For the meaning of ‘hearing’ for these purposes see para 641 note 2 ante. 

As to the Assembly see para 20 ante. 

For the meaning of ‘hearing’ for these purposes see para 641 note 13 ante. 

For the meaning of “starting date’ see para 642 note 8 ante. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 6(1); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 6(1). 
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For the meaning of local planning authority” for these purposes see para 642 note 5 ante. 

8 A written notice is to be taken to have been given by the Secretary of State or the Assembly for these 
purposes where he or it and any person entitled to appear at or take part in the hearing have agreed that 
notice of the matters mentioned in the text may instead be accessed by that person on a website and (1) 
the notice is a notice to which that agreement applies; (2) the Secretary of State or the Assembly has 
published the notice on a website; (3) not less than four weeks before the date fixed by the Secretary of 
State or the Assembly for the holding of the inquiry [sic], the person is notified of (a) the publication of 
the notice on a website; (b) the address of the website; and (c) the place on the website where the notice 
may be accessed, and how it may be accessed: Town and Country Planning (Enforcement) (Hearings 
Procedure) (England) Rules 2002, SI 2002/2684, r 6(2A) (added by SI 2003/956); Town and Country 
Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 6(2A) (added by 
SI 2004/3172). It is apprehended that the references to the ‘inquiry’ in the rules cited in this note are 
drafting errors and that the references should instead be to the ‘hearing’. 

9 As to the persons so entitled see para 645 post. 

10 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 6(2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 6(2). 

11 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 6(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 6(3). The rules cited in notes 8, 10 supra apply to a variation of a date as they applied to 
the date originally fixed: Town and Country Planning (Enforcement) (Hearings Procedure) (England) 
Rules 2002, SI 2002/2684, r 6(3) (amended by SI 2003/956); Town and Country Planning 
(Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 6(3) (amended by 
SI 2004/1372). 

12 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 6(4); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 6(4). 

13 As to the use of electronic communications see para 642 note 6 ante. 

14 As to the extension of time limits see para 642 note 8 ante. 

15 For the meaning of ‘land’ for these purposes see para 642 note 11 ante. 

16 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 6(5); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 6(5). 

17 For the meaning of ‘inspector’ for these purposes see para 642 note 15 ante. 

18 For the meaning of ‘questionnaire’ see para 642 note 9 ante. 

19 For the meaning of ‘document’ for these purposes see para 642 note 6 ante. 

20 le pursuant to the Town and Country Planning (Enforcement) (Hearings Procedure) (England) 
Rules 2002, SI 2002/2684, r 5 (as amended) or, as the case may be, the Town and Country Planning 
(Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 5 (as amended): see para 642 
ante. 

21 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 6(6); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 6(6). 

22 For the meaning of ‘transferred appeal’ see para 641 notes 3, 14 ante. 


23 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 10(1), (2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 10(1), (2). 


644. Whether hearings procedure or local inquiry is appropriate. If either 
the appellant or the local planning authority! at any time before or during the hearing? 
is of the opinion that the hearings procedure? is inappropriate in determining the 
appeal? and that the appeal should not proceed in this way then he or it may inform the 
Secretary of State? before the hearing, if it is to be held in England, the National 
Assembly for Wales” before the hearing, if it is to be held in Wales, or the inspector’, 
during the hearing, of that opinion and the reasons for itë. Either: 
(1) the Secretary of State or the Assembly before the hearing must, after consulting 
the other party who may inform him or it of his opinion’, decide whether an 
inquiry*” should be arranged instead!!; or 
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(2) the inspector during the hearing must, after consulting the other party who may 
inform the inspector of his opinion'*, decide whether the hearing should be 
closed and an inquiry held instead’. 

If at any time during a hearing it appears to the inspector that the hearings procedure 

nappropriate, he may, after consulting the appellant and the local planning authority, 


decide to close the proceedings and arrange for an inquiry to be held instead'*. 
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For the meaning of ‘local planning authority’ for these purposes see para 642 note 5 ante. 

For the meaning of ‘hearing’ for these purposes see para 641 notes 2, 13 ante. 

le the procedure under the rules described in para 641 ante. 

le such an appeal as is described in para 641 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

For the meaning of ‘inspector’ for these purposes see para 642 note 15 ante. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 8(1); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 8(1). 

le pursuant to the rules cited in note 8 supra. 

For these purposes, ‘inquiry’ means (1) a local inquiry in relation to which the Town and Country 
Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686 (as amended) or the 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685 (as amended) apply; or (2) a local inquiry in relation to which the 
Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269 (as 
amended) or the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1270 (as amended) apply: Town and Country Planning 
(Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 2(1) (renumbered by 
SI 2003/956); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 2(1) (renumbered by SI 2004/1372). As to such local inquiries see paras 668 et seq, 695 
et seq post. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 8(1)(a); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 8(1)(a). 

See note 9 supra. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 8(1)(b); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 8(1)(b). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 8(2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 8(2). 


645. Participation in and procedure at the hearing; site inspections. The 
persons entitled to appear at or take part in the hearing! are: 


(1) the appellant; 

(2) the local planning authority’; 

(3) in the case of an enforcement appeal”, any person on whom a copy of the 
enforcement notice! has been served; and 

(4) in the case of an enforcement appeal or an appeal against the refusal or 
non-determination of an application for a certificate of lawful use or 
development, any person having an interest in the land". 


Nothing in heads (1) to (4) above, however, prevents the inspector” from permitting any 
other person to appear at or take part in a hearing, and such permission is not to be 
unreasonably withheld®. Any person entitled or permitted to appear or take part may do 


so 


on his own behalf or be represented by any other person”. 
Except as otherwise provided in the relevant rules”, the inspector is to determine the 


procedure at a hearing!!. A hearing must take the form of a discussion led by the 
inspector and cross-examination is not to be permitted unless the inspector considers 
that cross-examination is required to ensure a thorough examination of the main 
issues!2, Where the inspector considers that cross-examination is so required he must 
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consider, after consulting the appellant and the local planning authority, whether the 
hearing should be closed and an inquiry” held instead". 

At the start of the hearing the inspector must identify what are, in his opinion, the 
main issues to be considered at the hearing and any matters on which he requires further 
explanation from any person entitled or permitted to appear or take part’; but nothing 
in that provision precludes any person entitled or permitted to appear or to take part 
from referring to issues which that person considers relevant to the consideration of the 
appeal but which were not issues so identified by the inspector’®. 

A person entitled to appear at or take part in a hearing is to be entitled to call 
evidence but, subject to that and to the specific rules set out below’’, the calling of 
evidence is otherwise to be at the inspector’s discretion**. The inspector may refuse to 
permit the giving or production of evidence or the presentation of any other matter 
which he considers to be irrelevant or repetitious; but where he refuses to permit the 
giving of oral evidence, the person wishing to give the evidence may submit to him any 
evidence or other matter in writing!” before the close of the hearing”. 

The inspector may require any person appearing or present at a hearing who, in his 
opinion, is behaving in a disruptive matter to leave?! and may refuse to permit that 
person to return or may permit him to return only on such conditions as he may 
specify”; but any such person may submit to him any evidence or other matter in 
writing before the close of the hearing?. The inspector may proceed with a hearing in 
the absence of any person entitled to appear at it^. 

The inspector may allow any person to alter or add to a hearing statement? so far as 
may be necessary for the purposes of the hearing; but he must, if necessary by 
adjourning the hearing, give every other person entitled to appear or take part who is 
appearing at or taking part in the hearing an adequate opportunity of considering any 
fresh matter or document’. He may take into account any written representation or 
evidence or any other document received by him from any person before a hearing 
opens or during the hearing provided that he discloses it at the hearing”. 

The inspector may from time to time adjourn a hearing and, if the date, time and 
place of the adjourned hearing are announced at the hearing before the adjournment, 
no further notice is to be required”, 

Where it appears to the inspector that one or more matters would be more 
satisfactorily resolved by adjourning the hearing to the appeal site he may adjourn the 
hearing to that site and conclude the hearing there provided he is satisfied that: 


(a) the hearing would proceed satisfactorily and that no party would be placed at a 
disadvantage; 


(b) all parties present at the hearing would have the opportunity to attend the 
adjourned hearing: 


(c) the local planning authority and the appellant have not raised reasonable 

objections to it being continued at the appeal site”, 

Unless the hearing is to be adjourned to the appeal site pursuant to the above 
provisions, the inspector may inspect the land during the hearing or after its close and 
must inspect the land if requested to do so by the appellant or the local planning 
authority before or during the hearing”. Where the inspector intends to make such an 
inspection, he must ask the appellant and the local planning authority whether they wish 
to be present”. Where the appellant or the local planning authority have indicated a 
wish to be present the inspector must announce the date and time at which he proposes 
to make the inspection during the hearing and must make the inspection in the 
company of: 


(i) the appellant, the local planning authority and any other person who has an 
interest in the land; and 
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(i) at the inspector’ discretion, any other person entitled or permitted to appear at 


or take part in the hearing who is appearing or taking part or who did appear at 
or take part in it*2, 


The inspector is not, however, bound to defer such an inspection where any person 
mentioned in heads (i) and (ii) above is not present at the time appointed”. 
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For the meaning of “hearing' for these purposes see para 641 notes 2, 13 ante. 

For the meaning of local planning authority” for these purposes see para 642 note 5 ante. 

For the meaning of “enforcement appeal’ see para 642 note 5 ante. 

For the meaning of “enforcement notice” see para 642 note 5 ante. 

le an appeal under the Town and Country Planning Act 1990 s 195 (as amended): see para 613 ante. 
Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 9(1); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 9(1). For the meaning of ‘land’ for these purposes see para 642 note 11 ante. 

The Secretary of State or the Assembly may at any time before the close ofa hearing request from any 
person entitled to appear additional copies of the following: (1) a hearing statement or comments sent in 
accordance with the Town and Country Planning (Enforcement) (Hearings Procedure) (England) 
Rules 2002, SI 2002/2684, r 5 (as amended) or, as the case may be, the Town and Country Planning 
(Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 5 (as amended) (see para 642 
ante); or (2) any other document or information sent to the Secretary of State or the Assembly before or 
during a hearing, and may specify the time within which such copies should be sent to him or to it and 
any person so requested must ensure that the copies are sent within the specified period: Town and 
Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 18(2); 
Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, 
r 18(2). Where a hearing is to be held or has been held for the purposes of a transferred appeal, an 
inspector may take such steps as the Secretary of State or the Assembly is so enabled to take, in place of 
the Secretary of State or the Assembly: and where an inspector so requires further information or copies 
that information or those copies must be sent to him: Town and Country Planning (Enforcement) 
(Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 10(1)-(3); Town and Country Planning 
(Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 10(1)—(3). 

For the meaning of “inspector” for these purposes see para 642 note 15 ante. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 9(2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 9(2). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 9(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 9(3). 

As to the relevant rules see para 641 ante. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(1); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(1). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(2). 

For the meaning of ‘inquiry’ for these purposes see para 644 note 10 ante. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(3). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(4); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(4). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(5); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(5). 

Ie the rules cited in notes 20-23 infra. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(6); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(6). 

As to the use of electronic communications see para 642 note 6 ante. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(7); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 


SI 2003/1268, r 11(7). 


Para 646. Vol 46(2): Town and Country Planning 138 


21 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(8)(a); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(8)(a). 

22 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(8)(b), (c); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(8)(b), (c). 

23 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(8); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(8). 

24 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(10); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(10). 

25 le a hearing statement received under the Town and Country Planning (Enforcement) (Hearings 
Procedure) (England) Rules 2002, SI 2002/2684, r 5 (as amended) or, as the case may be, the Town and 
Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 5 (as 
amended): see para 642 ante. 

26 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(9); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(9). 

27 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(11); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(11). 

28 ‘Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 11(12); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 11(12). 

29 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 12(1); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 12(1). 

30 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 12(2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 12(2). 

31 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 12(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 12(3). 

32 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 12(4); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 12(4). 

33 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 12(5); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 12(5). 


646. Procedure after the hearing. Where a hearing! has been held for the 
purposes of a non-transferred appeal”, then after the close of the hearing, the inspector 
must make a report in writing* to the Secretary of State?, if the hearing was held in 
England, or to the National Assembly for Wales®, if the hearing was held in Wales, which 
must include his conclusions and his recommendations or his reasons for not making any 
recommendations”. When making his or its determination the Secretary of State or the 
Assembly may disregard any written representations, evidence or other document? 
received after the hearing has closed”. If, after the close of the hearing, the Secretary of 
State or the Assembly: 

(1) differs from the inspector on any matter of fact mentioned in, or appearing to 
him or to the Assembly to be material to, a conclusion reached by the inspector; 
or 

(2) takes into consideration any new evidence or new matter of fact, not being a 
matter of government or Assembly policy, 

and is for that reason disposed to disagree with a recommendation made by the 
inspector, he or the Assembly may not come to a decision which is at variance with that 
recommendation without first notifying the persons entitled to appear at or take part in 
the hearing'® who appeared at or took part in it of his or its disagreement and the 
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reasons for it''. Where persons so entitled who appeared at or took part in the hearing 
are so notified, the Secretary of State or the Assembly must give them an opportunity to 
make written representations to him or to it or, if he or the Assembly has taken into 
consideration any new evidence or new matter of fact, not being a matter of 
government or Assembly policy, to ask for the reopening of the hearing!2. Those making 
written representations or requesting the hearing to be reopened pursuant to the above 
provisions must send such representations or requests to the Secretary of State within 
three weeks of the date of his notification under those provisions or, if the hearing was 
held in Wales, must send them so as to be received by the Assembly within three weeks 
of the date of the Assembly's notification*?. The Secretary of State or the Assembly may, 
as he or it thinks fit, cause a hearing to be reopened, and must do so if asked by the 
appellant or the local planning authority’* in the circumstances and within the period 
mentioned above!*. Where a hearing is so reopened, whether by the same or a different 
inspector, the Secretary of State or the Assembly must send to the persons entitled to 
appear at or take part in the hearing who appeared at it or took part in it a written 
statement of the matters on which further evidence is invited'®. 

Where a hearing has been held for the purposes of a transferred appeal'’, then when 
making his decision the inspector may disregard any written representations or evidence 
or any other document received after the hearing has closed'*. If, after the close of the 
hearing, an inspector proposes to take into consideration any new evidence or any new 
matter of fact, not being a matter of government or Assembly policy, which was not 
raised at the hearing and which he considers to be material to his decision, he must not 
come to a decision without first: 

(a) notifying persons entitled to appear at or take part in the hearing who appeared 

at or took part in it of the matter in question; and 

(b) giving them an opportunity to make written representations to him or to ask for 

the reopening of the hearing; 

and they must send such written representations or requests to reopen the hearing to the 
Secretary of State within three weeks of the date of the notification or, if the hearing 
was held in Wales, must send them so as to be received by the Assembly within three 
weeks of the date of the notification!”. An inspector may, as he thinks fit, cause a hearing 
to be reopened and he must do so if asked by the appellant or the local planning 
authority in the circumstances and within the period mentioned above”. Where a 
hearing is so reopened the inspector must send to the persons entitled to appear at or 
take part in the hearing who appeared at or took part in it a written statement of the 
matters on which further evidence is invited”. 
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For the meaning of ‘hearing’ for these purposes see para 641 notes 2, 13 ante. 

For the meaning of 'non-transferred appeal’ for these purposes see para 641 notes 3, 14 ante. 

For the meaning of “inspector” for theses purposes see para 642 note 15 ante. 

As to the use of electronic communications see para 642 note 6 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 

r 13(1), (2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 

SI 2003/1268, r 13(1), (2). 

8 For the meaning of ‘document’ see para 642 note 6 ante. 

9 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 13(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 13(3). 

10 As to the persons so entitled see para 645 ante. 

11 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 

r 13(4); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 

SI 2003/1268, r 13(4). 
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12 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 13(5); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 13(5). 

13 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 13(6); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 13(6). 

14 For the meaning of ‘local planning authority’ for these purposes see para 642 note 5 ante. 

15 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 13(7); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 13(7). 

16 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 13(8)(a); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 13(8)(a). The Town and Country Planning (Enforcement) (Hearings Procedure) 
(England) Rules 2002, SI 2002/2684, r 6(2)-(6) (as amended) or, as the case may be, the Town and 
Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 6(2)—(6) (as 
amended) (see para 643 ante) apply as if the references to a hearing were references to a reopened 
hearing: Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, 
SI 2002/2684, r 13(8)(b); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1268, r 13(8)(b). 

17 For the meaning of ‘transferred appeal’ for these purposes see para 641 notes 3, 14 ante. 

18 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 14(1), (2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 14(1), (2). 

19 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 14(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 14(3). 

20 ‘Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 14(4); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 14(4). ` 

21 Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 

r 14(5)(a); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 

SI 2003/1268, r 14(5)(a). The Town and Country Planning (Enforcement) (Hearings Procedure) 

(England) Rules 2002, SI 2002/2684, r 6(2)-(6) (as amended) or, as the case may be, the Town and 

Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 6(2)—(6) (as 

amended) (see para 643 ante) apply as if the references to a hearing were references to a reopened 

hearing: Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, 

SI 2002/2684, r 14(5)(b); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) 

Rules 2003, SI 2003/1268, r 14(5)(b). 


647. Notification of decision; procedure if decision is subsequently remitted 
for rehearing and redetermination. Where a hearing! has been held for the 
purposes of a non-transferred appeal’, then the Secretary of State”, if the hearing was 
held in England, or the National Assembly for Wales*, if the hearing was held in Wales, 
must notify his or its decision on an appeal’, and his or its reasons for that decision, in 
writing” to: 

(1) the appellant and the local planning authority’; 

(2) all persons entitled to appear at or take part in the hearing* who did appear or 

take part; and 


(3) any other person who, having appeared at or taken part in the hearing, has asked 
to be notified of the decision”. 

Where a copy of the inspector's!º report!! is not sent with the notification of the 
decision or published on a website'?, the notification must be accompanied by a 
statement of his conclusions and of any recommendations made by him; and ifa person 
entitled to be notified of the decision has not received a copy of that report, he must be 
supplied with a copy of it on written application to the Secretary of State or the 
Assembly ">. 

Where a hearing has been held for the purposes of a transferred appeal'*, then an 
inspector must notify his decision on an appeal'?, and his reasons for it, in writing to: 
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(a) the appellant and the local planning authority; 
(b) all persons entitled to appear at or take part in the hearing who did appear or 


take part; and 


(c) any other person who, having appeared at or take part in the hearing, has asked 


to be notified of the decision!?. 


Any person so entitled to be notified of the inspectors decision may apply to the 
Secretary of State or the Assembly in writing!” for an opportunity'® to inspect any 
documents listed in the notification and the Secretary of State or the Assembly must give 
him that opportunity)”. 


Where an appeal for which a hearing has been held is remitted by any court to the 


Secretary of State or to the Assembly for rehearing and redetermination??, he or the 
Assembly: 


Dune 


oo 


10 
11 


(1) must send to the persons entitled to appear at or take part in the hearing who 


appeared at or took part in it a written statement of the matters on which 
further representations are invited in order for him or the Assembly to consider 
the appeal further; 


(ii) must give those persons the opportunity to make written representations to him 


or to it on those matters or to ask for the reopening of the hearing?!: and 


(ili) may, as he or the Assembly thinks fit, cause the hearing to be reopened or an 


inquiry held instead, whether by the same or a different inspector”. 


For the meaning of ‘hearing’ for these purposes see para 641 notes 2, 13 ante. 

For the meaning of 'non-transferred appeal’ for these purposes see para 641 notes 3, 14 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

le an appeal such as is described in para 641 ante. 

Notification in writing of a decision and reasons is be taken to have been given to a person for these 
purposes where (1) the Secretary of State or the Assembly and the person have agreed that decisions, 
reasons, and copies of reports so required to be given in writing may instead be accessed by that person 
on a website; (2) the decision and reasons are a decision and reasons to which that agreement applies; (3) 
the Secretary of State or the Assembly has published the decision and reasons on a website; (4) the person 
is notified of (a) the publication of the decision and reasons on a website; (b) the address of the website; 
(c) the place on the website where the decision and reasons may be accessed, and how they may be 
accessed: Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, 
SI 2002/2684, r 15(2A) (added by SI 2003/956); Town and Country Planning (Enforcement) (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1268, r 15(2A) (added by SI 2004/3172). 

For the meaning of local planning authority” for these purposes see para 642 note 5 ante. 

As to the persons so entitled see para 645 ante. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 15(1), (2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 15(1), (2). 

For the meaning of inspector” for these purposes see para 642 note 15 ante. 

For these purposes, ‘report’ does not include any documents appended to the inspector’s report; but any 
person who has received a copy of the report may apply to the Secretary of State or the Assembly in 
writing for an opportunity to inspect any such documents and the Secretary of State or the Assembly 
must give him that opportunity: Town and Country Planning (Enforcement) (Hearings Procedure) 
(England) Rules 2002, SI 2002/2684, r 15(4); Town and Country Planning (Enforcement) (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1268, r 15(4). The application must be sent to the Secretary of 
State within six weeks of the date of his decision, or so as to be received by the Assembly within six 
weeks of the date of its decision: Town and Country Planning (Enforcement) (Hearings Procedure) 
(England) Rules 2002, SI 2002/2684, r 15(5)(b); Town and Country Planning (Enforcement) (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1268, r 15(5)(b). For these purposes an opportunity is to be 
taken to have been given to a person where that person is notified of (1) publication of the relevant 
documents on a website; (2) the address of the website; (3) the place on the website where the 
documents may be accessed, and how they may be accessed: Town and Country Planning (Enforcement) 
(Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 15(4A) (added by SI 2003/956); Town and 
Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 15(4A) 
(added by SI 2004/3172). As to the use of electronic communications to make the application, and for 
the meaning of ‘document’ see para 642 note 6 ante. 
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le in accordance with the rules cited in note 6 supra. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 15(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 15(3). A person so applying to the Secretary of State must send his application to him 
within four weeks of the Secretary of State’s decision, and a person so applying to the Assembly must 
send it so as to be received by the Assembly within four weeks of its decision: Town and Country 
Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 15(5)(a); Town 
and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, 
r 15(5)(a). ` 

For the meaning of ‘transferred appeal’ for these purposes see para 641 notes 3, 14 ante. 

See note 5 supra. 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 16(1), (2); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 16(1), (2). 

A person so applying to the Secretary of State must send his application to him within six weeks of the 
date of the inspector's decision; and a person so applying to the Assembly must send his application so as 
to be received by the Assembly within six weeks of that decision: Town and Country Planning 
(Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 16(4); Town and Country 
Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/1268, r 16(4). 

For these purposes, an opportunity is to be taken to have been given to a person where that person is 
notified of (1) publication of the relevant documents on a website; (2) the address of the website; (3) the 
place on the website where the documents may be accessed, and how they may be accessed: Town and 
Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 16(3A) 
(added by SI 2003/956; Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) 
Rules 2003, SI 2003/1268, r 16(3A) (added by SI 2004/3172). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 16(3); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 16(3). 

As to appeals to the High Court, and other methods of challenging a decision, see para 43 et seg ante, 
paras 648-650 post. 

Those persons making representations or asking for the hearing to be reopened under head (ii) in the 
text must send such representations or requests to the Secretary of State within three weeks of the date of 
the written statement sent under head (i) in the text, or to the Assembly so as to be received within three 
weeks of the date of that statement: Town and Country Planning (Enforcement) (Hearings Procedure) 
(England) Rules 2002, SI 2002/2684, r 17(2); Town and Country Planning (Enforcement) (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1268, r 17(2). 

Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, 
r 17(1)(a)-(c); Town and Country Planning (Enforcement) (Hearings Procedure) (Wales) Rules 2003, 
SI 2003/1268, r 17(1)(a)—(c). If the Secretary of State or the Assembly reopens the hearing, the Town and 
Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 6(2)-(6) 
(as amended) or, as the case may be, the Town and Country Planning (Enforcement) (Hearings 
Procedure) (Wales) Rules 2003, SI 2003/1268, r 6(2)-(6) (as amended) (see para 643 ante) apply as if the 
references to a hearing were to a reopened hearing: Town and Country Planning (Enforcement) 
(Hearings Procedure) (England) Rules 2002, SI 2002/2684, r 17(1)(c); Town and Country Planning 
(Enforcement) (Hearings Procedure) (Wales) Rules 2003, SI 2003/ 1268, r 17(1)(c). 


(3) APPEALS TO THE HIGH COURT 


648. Appeals relating to enforcement notices etc. Where the Secretary of 
State! or, in relation to Wales, the National Assembly for Wales* gives a decision? in 
proceedings: 


(1) on an appeal” against an enforcement notice®, the appellant or the local planning 
authority® or any other person having an interest in the land” to which the 
notice relates may, according as rules of court® provide, either appeal to the 
High Court against the decision on a point of law? or require the Secretary of 
State or the Assembly to state and sign a case for the opinion of the High 
Court!" and at any stage of the proceedings on any such appeal the Secretary of 
State or the Assembly may state any question of law arising in the course of the 
proceedings in the form of a special case for the decision of the High Court"; 
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(2) on an appeal’? against an enforcement notice relating to the planting of trees”, 
the appellant or the local planning authority or any person, other than the 
appellant, on whom the notice was served may, according as rules of court may 
provide, either appeal to the High Court against the decision on a point of law 
or require the Secretary of State or the Assembly to state and sign a case for the 
opinion of the High Court"; and, where proceedings are so brought, the notice 
is of no effect pending the final determination of those proceedings and any 
rehearing and determination by the Secretary of State or the Assembly". 

In proceedings brought by virtue of the above provisions in respect of an 
enforcement notice, the High Court or, as the case may be, the Court of Appeal may, on 
such terms, if any, as the court thinks fit, which may include terms requiring the local 
planning authority to give an undertaking as to damages or any other matter, order that 
the notice shall have effect, or have effect to such extent as may be specified in the order, 
pending the final determination of those proceedings and any rehearing and 
determination by the Secretary of State or the Assembly'*. 

No proceedings in the High Court may, however, be brought by virtue of the above 
provisions except with the leave of that court; and no appeal to the Court of Appeal may 
be so brought except with the leave of the Court of Appeal or the High Court”. 

The procedure for challenging the validity of enforcement notices and of other 
decisions and orders has already been discussed!*. Appeals to the High Court relating to 
listed building and conservation area enforcement notices’? are discussed in a later part 
oi this titles”. 


1 As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 289 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 For these purposes, ‘decision’ includes a direction or order; and references to the giving of a decision are 
to be construed accordingly: Town and Country Planning Act 1990 s 289(7). A letter from the Secretary 
of State declining jurisdiction on an appeal is a decision for these purposes: Wain v Secretary of State for the 
Environment (1978) 39 P & CR 82; but cf Co-operative Retail Services Ltd v Secretary of State for the 
Environment [1980] 1 All ER 449, [1980] 1 WLR 271, CA (cited in para 43 note 17 ante). 

4 Te under the Town and Country Planning Act 1990 Pt VII (ss 171A-196C) (as amended): see para 551 et 

seq ante. 

For the meaning of ‘enforcement notice’ see para 561 ante. 

As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

In relation to any proceedings in the High Court or the Court of Appeal brought by virtue of the Town 

and Country Planning Act 1990 s 289 (as amended) the power to make rules of court includes power to 

make rules (1) prescribing the powers of the High Court or of the Court of Appeal with respect to the 
remitting of the matter with the opinion or direction of the court for rehearing and determination by the 

Secretary of State or the Assembly; and (2) providing for the Secretary of State or the Assembly, either 

generally or in such circumstances as may be prescribed by the rules, to be treated as a party to any such 

proceedings and to be entitled to appear and to be heard accordingly: s 289(5). Rules of court may also 
provide for the High Court or, as the case may be, the Court of Appeal to give directions as to the 
exercise, until such proceedings in respect of an enforcement notice are finally concluded and any 
rehearing and determination by the Secretary of State or the Assembly has taken place, of any other 
powers in respect of the matters to which such a notice relates: s 289(5A) (substituted by the Planning 
and Compensation Act 1991 s 6(5)). As to the procedure relating to appeals under the Town and Country 

Planning Act 1990 s 289(1), (2) see para 649 post. 

9 If there is no evidence for a particular finding or if the tribunal does not take into account at all a relevant 
consideration, there could well be grounds of appeal raising a question of law. The contention that a 
tribunal has failed to give adequate weight to evidence or sufficient consideration to a particular 
circumstance does not afford such grounds; and the weight which a tribunal gives to a particular piece of 
evidence on a particular consideration is a matter for that tribunal: ELS Wholesale (Wolverhampton) Ltd v 
Secretary of State for the Environment (1987) 56 P & CR 69, [1987] JPL 844, DC. 

10 Town and Country Planning Act 1990 s 289(1). Section 289 (as amended) applies to a correction notice 
issued under the Planning and Compulsory Purchase Act 2004 s 57 (see para 56 ante) as if it were a 
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decision of the Secretary of State or the Assembly mentioned in (1) s 289(1), if the decision document in 
respect of which the correction notice is given records a decision mentioned in the Planning and 
Compulsory Purchase Act 2004 s 59(4)(b) (see para 56 note 4 head (2) ante), not being a decision 
mentioned in the Town and Country Planning Act 1990 s 177 (as amended) (see para 610 ante); or (2) 
s 289(2) (see the text and notes 12-14 infra), if the decision document in respect of which the correction 
notice is given records a decision mentioned in the Planning and Compulsory Purchase Act 2004 
s 59(4)(c) (see para 56 note 4 head (3) ante): s 58(4). 

On an appeal under the Town and Country Planning Act 1990 s 289 (as amended) the court should 
not itself receive evidence unless it is argued that the inspector at the planning inquiry has not properly 
summarised the evidence or has disregarded evidence: Clarke v Secretary of State for the Environment (1992) 
65 P & CR 85, [1992] 3 PLR 146, CA. For examples of successful appeals under the Town and Country 
Planning Act 1990 s 289 (as amended) see eg Doncaster Metropolitan Borough Council v Secretary of State for 
Transport, Local Government and the Regions [2002] EWHC 808 (Admin), [2002] All ER (D) 17 (Apr) 
(appeal by local planning authority against inspector' decision to quash enforcement notices and grant 
planning permission for development on land in the Green Belt); Fisher v Secretary of State for Local 
Government and the Regions [2002] EWHC 2251 (Admin), [2003] 1 P & CR 257, [2002] All ER (D) 193 
(Oct) (appeal against enforcement notice; inspector who dismissed the initial appeal had failed to take 
into account a material consideration); R (on the application of Watts) v Secretary of State for Transport, Local 
Government and the Regions [2002] EWHC 993 (Admin), [2002] All ER (D) 160 (Apr) (appeal against 
enforcement notice; inspector who dismissed the initial appeal had applied wrong test in determining 
whether roof extension was permitted development); Wedlake v First Secretary of State [2005] All ER (D) 
172 (Sep) (appeal against enforcement notice to which local planning authority had made major 
alteration with respect to alleged change of use; inspector in error in concluding that the amendment was 
not fundamental). For examples of unsuccessful appeals see eg Ludlam v Secretary of State for Local 
Government and the Regions [2002] EWHC 2626 (Admin), [2002] All ER (D) 281 (Jul); Hildreths China € 
Glass Ltd v First Secretary of State [2003] All ER (D) 152 (Mar); ZZZ Incorporated v First Secretary of State 
[2003] EWHC 1092 (Admin), [2003] All ER (D) 201 (Apr) (appeal against enforcement notice; appellant 
had not discharged burden of proof); MDJ Light Brothers Ltd v First Secretary of State [2003] All ER (D) 
158 (May); Crawford v First Secretary of State [2004] EWHC 298 (Admin), [2004] All ER (D) 164 (Feb); 
Markets South West (Holdings) Ltd v First Secretary of State [2004] EWHC 1917 (Admin), [2004] All ER (D) 
22 (Aug). 

The Town and Country Planning Act 1990 s 289 (as amended) applies to appeals against special 
enforcement notices under s 295(3) (prospectively repealed) (see para 612 ante) as if the references therein 
to an enforcement notice were references to a special enforcement notice and with the substitution in 
s 289(1) for the words ‘Part VII’ of the words ‘section 295(3)’: Town and Country Planning (Special 
Enforcement Notices) Regulations 1992, SI 1992/1562, reg 2, Schedule. 


Town and Country Planning Act 1990 s 289(3). A decision on a case stated by virtue of s 289(3) is 
deemed to be a judgment of the court within the meaning of the Supreme Court Act 1981 s 16 (as 
amended) (jurisdiction of the Court of Appeal to hear and determine appeals from any judgment of the 
High Court: see COURTS vol 10 (Reissue) para 639): Town and Country Planning Act 1990 s 289(4). As 
from a day to be appointed, the Supreme Court Act 1981 s 16 (as amended) is to be cited as the Senior 
Courts Act 1981 s 16 (as amended): see the Constitutional Reform Act 2005 s 148(1), Sch 11 para 1. 


Ie under the Town and Country Planning Act 1990 Pt VIII (ss 197-225) (as amended): see paras 769 et 
seq post. 

Te a notice under ibid s 207 (as amended): see para 874 post. 

Ibid s 289(2). As to the application of s 289(2) to correction notices see note 10 supra. 

Ibid s 289(4B) (added by the Planning and Compensation Act 1991 s 6(4)). 

Town and Country Planning Act 1990 s 289(4A) (added by the Planning and Compensation Act 1991 
s 6(4)). 

Town and Country Planning Act 1990 s 289(6) (substituted by the Planning and Compensation Act 1991 
s 6(5)). See also PG Vallance Ltd v Secretary of State for the Environment and Mole Valley District Council [1994] 
JPL 50 (leave refused where wording of decision letter was open to criticism but did not amount to 
misdirection in law). As to the procedure on applications for leave to appeal see para 649 post. As to 
whether a company requires legal representation or may be represented by a director see RH Tomlinssons 
(Trowbridge) Ltd v Secretary of State for the Environment [1999] 2 BCLC 760, [1999] All ER (D) 870, CA. 
See para 43 et seq ante. 

le appeals under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 65 (as amended) (see 
para 1195 post), including appeals under s 65 (as amended) as applied by s 74(3) (see paras 1174, 1198 
post). 

See paras 1195, 1198 post. 
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649. Applications for permission to appeal and procedure on appeal to the 
High Court. An application for permission to appeal to the High Court under the 
specified provisions of the Town and Country Planning Act 1990! or the Planning 
(Listed Buildings and Conservation Areas) Act 19902 must be made within 28 days after 
the date on which notice of the decision was given to the applicant?. An application 
must: 

(1) include, where necessary, any application to extend the time for applying; 

(2) be in writing” setting out the reasons why permission should be granted, and if 
the time for applying has expired, the reasons why the application was not made 
within that time; 

(3) be made by filing it” together with the decision, a draft appellant's notice, and a 
witness statement or affidavit® verifying any facts relied on; 

(4) before being filed under head (3) above, be served” together with the draft 
appellant’s notice and a copy of the witness statement or affidavit to be filed with 
the application, upon the specified persons*; and 

(5) be accompanied by a witness statement or affidavit giving the names and 
addresses of, and the places and dates of service on, all persons who have been 
served with the application and, if any person who ought to be served has not 
been served, the witness statement or affidavit must state that fact and the reason 
for it. 

An application must be heard by a single judge’® and, unless the court otherwise 
orders, be heard not less than 21 days after it was filed**. Any person served with the 
application is entitled to appear and be heard'2. If on the hearing of an application the 
court is of opinion that any person who ought to have been served has not been served, 
the court may adjourn the hearing on such terms, if any, as it may direct in order that 
the application may be served on that person?. If the court grants permission: 

(a) it may impose such terms as to costs and as to giving security as it thinks fit; 

(b) it may give directions; and 

(c) the appellant’s notice by which the appeal is to be brought must be served and 
filed within seven days of the grant'. 

Any respondent who intends to use a witness statement or affidavit at the hearing 
must file it and serve a copy of it on the applicant as soon as is practicable and in any 
event, unless the court otherwise allows, at least two days before the hearing; and the 
court may allow the applicant to use a further witness statement or affidavit!>, 

An appeal lies to the High Court on a point of law against a decision of the Secretary 
of State!º or the National Assembly for Wales!” under the specified provisions of the 
Town and Country Planning Act 1990'* or the Planning (Listed Buildings and 
Conservation Areas) Act 1990!º at the instance of any person or authority entitled to 
appeal under any of those provisions respectively”. Any such appeal, and any case 
stated2!, must be heard and determined by a single judge unless the court directs that the 
matter is to be heard and determined by a Divisional Court”. 

The persons to be served with the appellant’s notice by which an appeal to the High 
Court is brought” are: 

(i) the Secretary of State or the Assembly; 

(ii) the local planning authority?! which served the notice or gave the decision, as 
the case may be, or, where the appeal is brought by that authority, the appellant 
or applicant in the proceedings in which the decision appealed against was 
given; 

(iii) in the case of an appeal with regard to an enforcement notice”, any other 
person having an interest in the land to which the notice relates; and 

(iv) in the case of an appeal against a decision in proceedings with regard to an 
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enforcement notice relating to the planting of trees”, any other person on 
whom the notice to which those proceedings related was served”, 

The court hearing any such appeal may remit the matter to the Secretary of State or 
the Assembly to the extent necessary to enable him or it to provide the court with such 
further information in connection with the matter as the court may direct”, 

Where the court is of opinion that the decision appealed against was erroneous in 
point of law, it may not set aside or vary that decision but must remit the matter to the 
Secretary of State or the Assembly with the opinion of the court for rehearing and 
determination by him or by the Assembly”. The court may give directions as to the 
exercise, until an appeal such as is mentioned in head (iii) above is finally concluded and 
any rehearing and determination by the Secretary of State or the Assembly has taken 
place, of the power to serve, and institute proceedings (including criminal proceedings) 
concerning, a stop notice?” and a breach of condition notice?!. 


1 Te under the Town and Country Planning Act 1990 s 289 (as amended): see para 648 ante, 
2 Te under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 65 (as amended): see 
para 1195 post. 


CPR Sch 1 RSC Ord 94 r 12(1). 
As to communication and filing of documents by email see CPR 5.5; and PRACTICE AND PROCEDURE. 


5 le in the Administrative Court. CPR Sch 1 RSC Ord 94 r 12 refers to the “Crown Office’. As to the 
renaming of the Crown Office side of the Queens Bench Division of the High Court as the 
‘Administrative Court’ see COURTS vol 10 (Reissue) para 614. For the meaning of ‘filing’ see para 585 
note 11 ante. 

6 As to witness statements and affidavits see EVIDENCE vol 17(1) (Reissue) para 964 et seg. 

7 Às to service generally see PRACTICE AND PROCEDURE vol 37 (Reissue) para 316 et seq. 


8 Te the persons who are referred to in CPR Sch 1 RSC Ord 94 r 13(5): see the text and notes 23-27 
infra. 


9 CPR Sch 1 RSC Ord 94r 122). 

10 CPR Sch 1 RSC Ord 94 r 12(3)(a). 

11 CPR Sch 1 RSC Ord 94 r 12(3)(b). 

12 CPR Sch 1 RSC Ord 94 r AE). 

13 CPR Sch 1 RSC Ord 94 r 12(4). 

14 CPR Sch 1 RSC Ord 94 r 12(5). 

15 CPR Sch 1 RSC Ord 94 r 12(6). 

16 As to the Secretary of State see para 19 ante. 

17 As to the Assembly see para 20 ante. 

18 Te under the Town and Country Planning Act 1990 s 289 (as amended): see para 648 ante. 


19 Te under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 65 (as amended): see 
para 1195 post. 


20 CPR Sch 1 RSC Ord 94 r 13(1), (2). 

21 le under the Town and Country Planning Act 1990 s 289(2) (see para 648 ante at head (2) in the text) or 
the Planning (Listed Buildings and Conservation Areas) Act 1990 s 65(2) (see para 1195 post). 

22 CPR Sch 1 RSC Ord 94 r 13(4). 

23 le by virtue of the Town and Country Planning Act 1990 s 289(1) or (2) (see para 648 ante), the Planning 
(Listed Buildings and Conservation Areas) Act 1990 s 65(1) (see para 1195 post) or the Town and 
Country Planning Act 1990 s 290 (repealed subject to transitional provisions) 

24 As to local planning authorities see para 28 et seq ante, 


25 le an appeal brought by virtue of the Town and Country Planning Act 1990 s 289(1) or the Planning 
(Listed Buildings and Conservation Areas) Act 1990 s 65(1). : 


26 Ie an appeal brought by virtue of the Town and Country Planning Act 1990 s 289(2). 

27 CPR Sch 1 RSC Ord 94 r 13(5). 

28 CPR Sch 1 RSC Ord 94 r 13(6). 

29 CPR Sch 1 RSC Ord 94 r 13(7). 

30 le under the Town and Country Planning Act 1990 s 183 (as amended): see paras 577-579 ante. 

31 CPR Sch 1 RSC Ord 94 r 13(9). The breach of condition notice mentioned in the text is a breach of 
condition notice under the Town and Country Planning Act 1990 s 187A (as added): see para 583 ante. 
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(4) JUDICIAL REVIEW; MALADMINISTRATION 


650. In general. Where there is no specific provision in the Town and Country 
Planning Act 1990 enabling the validity of an order or decision made thereunder to be 
challenged’, an application may be made for judicial review. 

Decisions made by local planning authorities, as, for example, to grant planning 
permission”, to issue enforcement notices and stop notices*, to refuse to accept as valid 
an application for planning permission”, or that a planning permission has lapsed® may 
be judicially reviewed; and decisions made by the Secretary of State” or, in relation to 
Wales, by the National Assembly for Wales?, as, for example, whether or not to award 
costs”, not to call in a planning application'%, to refuse to accept jurisdiction to 
determine an appeal”, to order a fresh inquiry or to reopen an inquiry!? may likewise 
be judicially reviewed. The Court of Appeal has, however, expressed a note of 
dissatisfaction at the way the availability of the remedy of judicial review can be 
exploited as a commercial weapon by rival potential developers to frustrate and delay 
their competitors’ approved developments!?. 

An applicant for judicial review must have a sufficient interest in the matter to which 
the application relates". 

Decisions of local authorities, the Secretary of State or the Assembly in relation to 
such matters are also susceptible to review by the appropriate ombudsman'. 


1 As to challenging the validity of certain orders and decisions under the Town and Country Planning 
Act 1990 Pt XII (ss 284-292) (as amended) see para 43 et seq ante; and as to appeals to the High Court 
relating to certain enforcement etc notices see paras 648-649 ante. 

2 As to judicial review generally see ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 58 et seq. As to 
time limits for making applications in cases involving planning matters see eg R (on the application of Young) 
v Oxford City Council [2003] JPL 232, [2002] All ER (D) 226 (Jun), CA (a potential applicant for judicial 
review is entitled to seek information from a local planning authority as to the procedures it has followed; 
he cannot know if he has an arguable case unless he does so, and it is undesirable to set in motion the 
process of litigation before an effort has been made to resolve the issue through pre-trial correspondence. 
However, the obligation to apply promptly remains a feature of the law and should not be ignored by 
applicants in the expectation that the word ‘promptly’ is a dead letter). As to the consequences of delay 
see eg R (on the application of Gavin) v Haringey Londou Borough Council [2003] EWHC 2591 (Admin), 
[2003] All ER (D) 57 (Nov). A challenge to an earlier decision may become academic if it has been 
overtaken by decisions on later planning applications: see eg R (on the application of Meritgold Ltd) v Barnet 
London Borough Council [2004] EWHC 268 (Admin), [2004] All ER (D) 231 (Jan) (unsuccessful attempt 
to challenge local planning authority's exercise of power under the Town and Country Planning Act 1990 
s 70A (as added) (see para 516 ante) to decline to determine earlier application). See also R v Ceredigion 
County Conncil, ex p McKeown [1998] 2 PLR 1, [1998] PLCR 90; R v Newbury District Council, 
ex p Chieveley Parish Council [1999] PLCR 51, [1998] All ER (D) 367, CA; R v Camden London Borough 
Council, ex p Williams [2000] 2 PLR 93, [2000] JPL 1147; R (on the application of Malster) v Ipswich Borough 
Council [2001] EWHC 711 (Admin), [2001] All ER (D) 107 (Aug), [2002] PLCR 251; R (on the 
application of Friends Provident Life Office) v Secretary of State for Transport, Local Government and the Regions 
[2001] EWHC Admin 820, [2002] 1 WLR 1450, [2001] All ER (D) 274 (Oct). As to the procedure on 
an application for judicial review see CPR Pt 54; Practice Direction—Judicial Review PD 54, and 
ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 70. 

For an example of an unsuccessful application (1) where the appropriate claim was a claim in damages 
against the local planning authority, rather than judicial review of the inspector's decision to quash 
enforcement notices, see R (on the application of Nunn) v First Secretary of State [2005] EWCA Civ 101, 
(2005) Times, 8 February, [2005] All ER (D) 113 (Feb); (2) on the grounds that the local planning 
authority had misunderstood the legal advice it was given, see R (on the application of Manning) v South 
Lakeland District Council [2005] EWHC 242 (Admin), [2005] All ER (D) 100 (Feb). As to whether it is 
appropriate to award costs against an unsuccessful claimant when permission to apply for judicial review 
is refused see R (on the application of Mount Cook Land Ltd) v Westminster City Council [2003] EWCA Civ 
1346, [2003] All ER (D) 222 (Oct). 

Where there are no statutory or procedural rules governing a planning control committee meeting, 
the court is entitled to quash the decision where the facts disclose a procedural unfairness: see eg R (on 
the application of Tromans) v Cannock Chase District Council [2004] EWCA Civ 1036, [2004] LGR 735, 
[2004] AN ER (D) 504 (Jul). Judicial review is not, however, an appropriate remedy merely because there 
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has been some unfairness in the proceedings before the committee, in circumstances when there is a 
further right of appeal capable of dealing with the underlying dispute as to the planning merits of the 
decision: R (on the application of Taylor) v Maidstone Borough Council [2004] EWHC 257 (Admin), [2004] 
All ER (D) 57 (Feb). 

See eg R v Ogwr Borough Council, ex p Carter Commercial Developments Ltd [1989] 2 PLR 54; R v Wealden 
District Council, ex p Charles Church South East Ltd [1989] 3 PLR 42; R v Merton Loudon Borough Council, 
ex p Burnett [1990] 1 PLR 72; R v South Hertfordshire District Council, ex p Felton [1991] JPL 633, CA. See 
also R v Peterborough City Council, ex p London Brick Property Ltd [1988] 1 PLR 27 (developer sought to 
restrain a local planning authority from considering an application for planning permission made by 
competing developer); R (on the application of Kilmartin Properties (TW) Ltd) v Tunbridge Wells Borough 
Council [2003] EWHC 3137 (Admin), [2004] 02 LS Gaz R 31, [2003] All ER (D) 330 (Dec) 
(unsuccessful challenge to grant of planning permission for a new hospital on a site in the Green Belt that 
contained an existing hospital); R (on the application of Hereford Waste Watchers Ltd) v Hereford Council [2005] 
EWHC 191 (Admin), [2005] All ER (D) 277 (Feb) (flawed grant of planning permission by local 
planning authority not in possession of all relevant information); R (on the application of Chelmsford Car and 
Commercials) v Chelmsford Borough Council [2005] All ER (D) 73 (ul), [2005] 28 EG 121 (CS) (two 
competing applications for planning permission for 12 residential dwellings outside the defined 
settlement boundary of a village within the defendant local planning authority’s area in order to meet an 
identified local affordable housing need; authority in error in failing to carry out comparative site 
assessment before refusal of planning permission to applicant). 

See eg R v Secretary of State for the Environment, ex p Hillingdon London Borough Council [1986] 2 All ER 
273n, [1986] 1 WLR 807n, CA; R v Runnymede Borough Council, ex p Seehra [1987] JPL 283; R v 
Rochester upon Medway City Council, ex p Hobday [1989] 2 PLR 38; R v Epping Forest District Council, 
ex p Strandmill Ltd [1989] 3 PLR 94; R v Basildon District Council, ex p Martin Grant Homes Ltd [1987] JPL 
863. 

See eg R v Elmbridge Borough Council, ex p Oakimber Ltd [1991] 3 PLR 35, CA. 

See eg R v Elmbridge Borough Council, ex p Health Care Corpn Ltd [1991] 3 PLR 63. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

See eg R v Secretary of State for the Environment, ex p Three Rivers District Council [1983] JPL 730; R v 
Secretary of State for the Environment and Bray, ex p Havering London Borough Council [1987] JPL 840; 
Manchester City Council v Secretary of State for the Environment [1988] JPL 774; R v Secretary of State for the 
Enviromnent, ex p Westminster City Council [1989] 1 PLR 23; R v Secretary of State for the Environment, 
Transport and the Regions, ex p Panton (1999) 79 P & CR 485, CA; R v Secretary of State for the Environment, 
ex p Rochford District Council [2000] 3 All ER 1018. 

See eg Rhys Williams v Secretary of State for Wales [1985] JPL 29, CA; R v Secretary of State for the 
Environment, ex p Middlesborongh Borough Council [1988] 3 PLR 52. 

As to judicial review of the Secretary of State’s decision on a called-in application see eg Westgate 
Partnership v First Secretary of State [2003] All ER (D) 435 (Feb) (inadequate reasons for rejection of 
inspector’s findings). 

See eg Lenlyn Ltd v Secretary of State for the Environment and the Royal Borough of Kensington and Chelsea 
[1985] JPL 482; R v Secretary of State for the Environment, ex p Davis [1991] 1 PLR 78, CA, See also 
Etheridge v Secretary of State for the Environment and Torbay Borough Council [1984] JPL 340, 

As to judical review of the Secretary of State’s decision on an appeal see eg R (on the application of 
Simmons) v First Secretary of State [2005] EWHC 287 (Admin), (2005) Times, 15 April, [2005] All ER (D) 
38 (Mar). 

See eg R v Secretary of State for the Environment, ex p Fielder Estates (Canvey) Ltd [1988] 3 PLR 62 (fresh 
inquiry). 

See R (on the application of the Noble Organisation Ltd) v Thanet District Council [2005] EWCA Civ 782 
at [68], (2005) Times, 26 August, [2005] All ER (D) 322 (Jun) per Auld Lj. 

See generally ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) paras 68, 163. For examples of a sufficient 
interest to challenge the grant of planning permission see R v Torfaen Borough Council, ex p Jones [1986] 
JPL 686 (neighbour), R v Exeter City Distria Conncil, ex pJL Thomas & Co Ltd [1991] 1 QB 471, [1990] 
1 All ER 413 (neighbouring user); Covent Garden Community Association Ltd v Greater London Council 
[1981] JPL 183; R v Hanimersmith and Fulham London Borough Council, ex p People Before Profit Ltd [1981] 
JPL 869; R v Stroud District Council, ex p Goodenongh [1982] JPL 246, DC; R v Amber Valley District 
Conucil, ex p Jackson [1984] 3 All ER 501, [1985] 1 WLR 298 (local amenity society); R v Merton London 
Borough Council, ex p Burnett [1990] 1 PLR 72 (local resident); R v Gillingham Borongh Council, ex p F 
Parham Ltd [1988] 1 PLR 7; R v Ogwr Borongh Council, ex p Carter Commercial Developments Ltd [1989] 2 
PLR 54 (competing developer); R v Sheffield City Council, ex p Russell (1994) 68 P & CR 331, 159 LG 
Rev 281. The leader of a council has a sufficient interest to seek judicial review of the council's decisions: 
Rv Bassetlaw District Council, ex p Oxby [1998] PLCR 283, CA. A somewhat more restrictive approach to 
standing was taken in R v Secretary of State for the Environment, ex p Rose Theatre Trust Co [1990] 1 QB 504 
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at 518, [1990] 1 All ER 754 at 765; distinguished in R v Poole Borough Council, ex p Beebee [1991] 2 PLR 
27 at 30 (the question of locus standi is something of a legal minefield”). See also Steeples v Derbyshire 
County Council [1984] 3 All ER 468, [1985] 1 WLR 256. 


15 See paras 23, 41 ante; and ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 41 et seq. 
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7. PLANNING INQUIRIES; IN GENERAL 


(1) LOCAL INQUIRIES 


(i) In general 


651. Secretary of State's or Assembly’s power to hold local inquiries. The 
Secretary of State! or, in relation to Wales, the National Assembly for Wales? may cause 
a local inquiry? to be held for the purposes of the exercise of any of his or its functions? 
under any of the provisions of the Town and Country Planning Act 1990”. He or the 
Assembly is also authorised or required to hold a local inquiry for other statutory 
purposes relating to town and country planning”. 

In certain cases the inquiry which the Secretary of State or the Assembly is authorised 
or required to hold is expressed to be a public local inquiry”. 

The Planning Inspectorate, whose members preside at such local inquiries, has been 
discussed in an earlier part of this title”. 

Independent examinations of development plan documents under the Planning and 
Compulsory Purchase Act 2004º, and examinations in public of proposals for unitary 
development plans"? in England and Wales or for structure plans'! in England and local 
inquiries with regard to proposals for local plans'? in England under the relevant 
provisions of the Town and Country Planning Act 1990, so far as still applying”, have 
also already been discussed"*. 


1 As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 320, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 Any inquiry held under the Town and Country Planning Act 1990 s 320 is designated for the purposes of 
the Tribunals and Inquiries Act 1992 s 16(2) (as amended): see para 653 post. The provisions of the 
Tribunals and Inquiries Act 1992 also apply for the purposes of inquiries etc held under certain other 
provisions of the Town and Country Planning Act 1990: see eg s 42(6) (as amended; repealed with 
savings); and para 202 ante. 

4 For the meaning of ‘functions’ see para 2 note 1 ante. 

5 Town and Country Planning Act 1990 s 320(1). The Local Government Act 1972 s 250(2)-(5) (as 
amended) (evidence and costs at local inquiries: see LOCAL GOVERNMENT vol 29(1) (Reissue) para 113) 
applies to an inquiry held by virtue of the Town and Country Planning Act 1990 s 320: s 320(2). The 
Secretary of State's, Assembly’s or inspector's decision as to costs may be challenged: see eg Newport 
Borough Council v Secretary of State for Wales (1997) 74 P & CR 147, [1998] 1 PLR 47, CA; R v Secretary 
of State for the Environment, ex p North Norfolk District Council [1994] 2 PLR 78; Ealing London Borough 
Council v Secretary of State for the Environment [1993] 2 PLR 12; R v Secretary of State for the Environment, 
ex p Rochford District Council [2000] 3 All ER 1018. In considering whether to make a costs order against 
a party to a planning appeal, an inspector is not precluded from taking into account conduct before the 
appeal proceedings: R v Secretary of State for the Environment, ex p Rochford District Council supra. 

The procedure to be followed at local inquiries and hearings held in connection with certain 
applications under the Town and Country Planning Act 1990 is prescribed by regulations: see para 659 et 
seq post. 

6 See eg the New Towns Act 1981 s 1(4), Sch 1 para 3; and para 1316 post. 

7 See note 6 supra. The effect of the word ‘public’ appears to be that every member of the public would 
have standing to bring before the inquiry any relevant matters: Local Government Board v Arlidge [1915] AC 
120 at 147-148, HL, per Lord Moulton. In any event it is customary for members of the public to be 
heard at local inquiries: see para 659 et seq post. As to public inquiries generally see ADMINISTRATIVE 
LAW vol 1(1) (2001 Reissue) para 15. 

8 See para 21 ante, 


9 Te under the Planning and Compulsory Purchase Act 2004 s 20 (England) or s 64 (Wales): see paras 108, 
138 ante. 


10 le under the Town and Country Planning Act 1990 s 20 (as amended; repealed with savings): see 
para 172 ante. 


11 Te under ibid s 35B (as substituted; repealed with savings): see para 188 ante. 
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12 Te under ibid s 42 (as amended; repealed with savings): see para 202 ante. 
13 See para 148 ante. 
14 See paras 108, 138, 172, 188, 202 ante. 


652. Planning inquiries generally to be held in public. At any local inquiry 
held under specified provisions of the Town and Country Planning Act 1990* oral 
evidence must be heard in public and documentary evidence must be open to public 
inspection”. If, however, the Secretary of State? (acting concurrently with the National 
Assembly for Wales* in relation to Wales)? is satisfied in the case of any such inquiry: 
(1) that the giving of evidence of a particular description or, as the case may be, 
making it available for inspection would be likely to result in the disclosure of 
information as to national security or the measures taken or to be taken to 
ensure the security of any premises or property; and 

(2) that the public disclosure of that information would be contrary to the national 

interest, 
he may direct that evidence of the description indicated in the direction shall only be 
heard or, as the case may be, be open to inspection at that inquiry by such persons or 
persons of such descriptions as he may specify in the direction”. 

In relation to England, if the Secretary of State is considering giving such a direction 
the Attorney General may appoint a person to represent the interests of any person who 
will be prevented from hearing or inspecting any evidence at a local inquiry if the 
direction is given’; and if before the Secretary of State gives such a direction no person 
is so appointed, the Attorney General may at any time so appoint a person for the 
purposes of the inquiry*. The Lord Chancellor may by rules make provision: 

(a) as to the procedure to be followed by the Secretary of State before he gives such 

a direction in a case where a person has been so appointed”; 

(b) as to the functions!” of a person appointed’ as described above”?. 

If the matter in respect of which a local inquiry to which the above provisions apply? 
is to be held relates to Wales, the above references!* to the Attorney General must be 
read as references to the Counsel General to the National Assembly for Wales*”. The 
Assembly may by regulations!® make provision!” in connection with such a local 
inquiry’; and if it acts under this power, rules made by the Lord Chancellor under the 
provisions set out above!” do not have effect in relation to the inquiry”. 

If a person is appointed as described above?! (‘the appointed representative”) the 
Secretary of State or the Assembly may direct any person who he or it thinks is 
interested in the inquiry in relation to a matter mentioned in heads (1) and (2) above 
(the responsible person”) to pay the fees and expenses of the appointed representative”. 
If the appointed representative and the responsible person are unable to agree the 
amount of the fees and expenses, the amount must be determined by the Secretary of 
State or the Assembly”. He or it must cause the amount agreed between the appointed 
representative and the responsible person or determined by him or by the Assembly to 
be certified?*. An amount so certified is recoverable from the responsible person as a civil 
debt. If, however, a person is so appointed, but no inquiry is held?, then the above 
provisions?’ apply in respect of the fees and expenses of the person appointed as if the 
inquiry had been held”. 


1 Ie an inquiry held under the Town and Country Planning Act 1990 s 320(1) (see para 651 ante), Sch 6 
para 6 (as amended) (determination of appeals by appointed person: see para 621 et seq ante) or s 101(4), 
Sch 8 para 5 (as amended) (see para 709 et seq post). 

Ibid s 321(1), (2). 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

See the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as 
amended); and para 20 ante. 
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Town and Country Planning Act 1990 s 321(3), (4). 
Ibid s 321(5) (s 321(5)-(12) added by the Planning and Compulsory Purchase Act 2004 s 80(1), partly as 
from a day to be appointed under s 121; at the date at which this title states the law, 6 August 2004 had 
been appointed for limited purposes only: see para 4 ante). 
Town and Country Planning Act 1990 s 321(6) (as added: see note 7 supra). 
le where a person has been appointed under ibid s 321(5) (as added): see the text and note 7 supra). 
For the meaning of functions” see para 2 note 1 ante. 
le appointed under the Town and Country Planning Act 1990 s 321(5) or (6) (as added): see the text and 
notes 7—8 supra. ` 
Ibid s 321(7) (as added: see note 7 supra). Rules made under s 321(7) (as so added) must be contained in 
a statutory instrument subject to annulment in pursuance of a resolution of either House of Parliament: 
s 321(8) (as so added). As to the Lord Chancellor's power to make provision by order for the transfer, 
modification or abolition of his functions under the 1990 Act see the Constitutional Reform Act 2005 
310, 
le a local inquiry to which the Town and Country Planning Act 1990 s 321 (as amended) applies: see the 
text and notes 1-12 supra, 21-25 infra. 
le the references in ibid s 321(5), (6) (as added): see the text and notes 7—8 supra. 
Ibid s 321B(1), (2) (s 321B added by the Planning and Compulsory Purchase Act 2004 s 81, partly as 
from a day to be appointed under s 121; at the date at which this title states the law, 6 August 2004 had 
been appointed for limited purposes only: see para 4 ante). The Counsel General to the National 
Assembly for Wales is the person appointed by the Assembly to be its chief legal adviser (whether or not 
he is known by that title): Town and Country Planning Act 1990 s 321B(5) (as so added). 
Ibid s 333(3) (see para 3 ante) does not apply to regulations so made: s 321B(6) (as added: see note 15 
supra). 
le provision as mentioned in ibid s 321(7) (as added): see the text and notes 9-12 supra. 
Ibid s 321B(3) (as added: see note 15 supra). 
le under ibid s 321(7) (as added): see the text and notes 9-12 supra. 
Ibid s 321B(4) (as added: see note 15 supra). See also the Planning (Listed Buildings and Conservation 
Areas) Act 1990 Sch 3 para 8 (as added); and para 1204 post; the Planning (Hazardous Substances) 
Act 1990 Schedule para 8 (as added); and para 1301 post. 
See note 11 supra. 
Town and Country Planning Act 1990 s 321(9) (as added: see note 7 supra). 
Ibid s 321(10) (as added: see note 7 supra). 
Ibid s 321(11) (as added: see note 7 supra). 
Ibid s 321(12) (as added: see note 7 supra). 
le no inquiry is held as mentioned in ibid s 321(1): see the text and notes 1-2 supra. 
le ibid s 321(9)-12) (as added): see the text and notes 21-25 supra. 
Ibid s 321A(1), (2) (s 321A added by the Planning and Compulsory Purchase Act 2004 s 80(2), partly as 
from a day to be appointed under s 121; at the date at which this title states the law, 6 August 2004 had 
been appointed for limited purposes only: see para 4 ante). For the purposes of the Town and Country 
Planning Act 1990 s 321A(2) (as so added), the responsible person is the person to whom the Secretary 
of State or the Assembly thinks he or it would have given a direction under s 321(9) (as added: see the 
text and notes 21-22 supra) if an inquiry had been held: s 321A(3) (as so added). Section 321A (as added) 
does not affect s 322A (as added) (sce para 656 post): s 321A(4) (as so added). 

See also the Planning (Listed Buildings and Conservation Areas) Act 1990 Sch 3 para 6A (as added); 


and para 1204 post; the Planning (Hazardous Substances) Act 1990 Schedule para 6A (as added); and 
para 1301 post. 


653. Discretionary inquiries; in general. The Lord Chancellor and the Secretary 
of State’ may by order designate any inquiry or hearing held or to be held in pursuance 


of a power conferred by any statutory provision? specified or described in the order, or 
any class of such inquiries or hearings’. 


The following inquiries have been so designated: 

(1) any inquiry held under the Caravan Sites and Control of Development 
Act 19604; 

(2) any inquiry held under the New Towns Act 19815; 

(3) any inquiry caused to be held under specified provisions of the Town and 


Country Planning Act 1990% by the Secretary of State in exercise of any of his 
functions under that Act”. 
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As to the Secretary of State see para 19 ante. 

For these purposes, ‘statutory provision’ means a provision contained in, or having effect under, any 

enactment: Tribunals and Inquiries Act 1992 s 16(1). 

3 Ibid s 16(2) (amended by virtue of the Transfer of Functions (Lord Advocate and Secretary of State) 
Order 1999, SI 1999/678, art 2(1), Schedule). The Lord Chancellor’s function under the Tribunals and 
Inquiries Act 1992 s 16(2) (as so amended) is a protected function for the purposes of the Constitutional 
Reform Act 2005 s 19: see s 19(5), Sch 7 para 4. 

4 Te under the Caravan Sites and Control of Development Act 1960 s 23(7), Sch 2 para 4(3): see para 1051 
post. 

5 Ie under the New Towns Act 1981 s 11(1), Sch 4 para 4 (see para 1339 post) or ss 23(3), 31(2), Sch 8 
para 6 (see para 1380 post). É 

6 Ie under the Town and Country Planning Act 1990 s 320: see para 651 ante. 

7 ‘Tribunals and Inquiries (Discretionary Inquiries) Order 1975, SI 1975/1379, arts 3, 4, Schedule Pt I 

paras 42, 53, 66; Interpretation Act 1978 s 17(2)(a), (b). 

The following provisions of the Tribunals and Inquiries Act 1992 accordingly apply to any such 
inquiry: s 1(1)(c) (supervision by the Council on Tribunals); s 9 (as amended) (power to make rules 
regulating procedure); and s 10 (as amended) (reasons to be given for decisions of ministers after holding 
of inquiry or where inquiry could have been required to be held). See further ADMINISTRATIVE LAW 
vol 1(1) (2001 Reissue) paras 15, 112. 


N e 


654. Procedure at local inquiries; in general. The procedure to be followed at 
local inquiries is in most cases prescribed by procedural rules!. In the absence of such 
rules, however, the procedure to be followed at such an inquiry is a matter for the 
discretion of the Secretary of State or the National Assembly for Wales or for the 
inspector’. The inspector is bound to observe the rules of natural justice”. He is not, 
however, bound by the rules of evidence applicable in the courts of law, but may take 
into account any material which has probative value*. Procedural rules now generally 
provide that copies of the inspector’s or assessor’s report and other documents are to be 
furnished to the parties and to other interested persons”; this may be done by making 
them available on an accessible website”. 

It is an offence to obstruct or intimidate a witnesses at any inquiry held under 
statutory authority or to punish him for any evidence he has given, unless his evidence 
was given in bad faith’. 

When considering an appeal against a decision of a local planning authority or 
deciding whether to confirm a scheme or order made by that authority, the Secretary of 
State or the Assembly must act fairly between the parties. After the inquiry has closed, he 
or the Assembly may not hear one side without letting the other know and may not 
accept from third parties fresh evidence which supports the case of one side without 
giving the other side an opportunity to answer it”. Subject to the rules of natural justice, 
and to any procedural rules, the Secretary of State or the Assembly, in reaching his or its 
decision, is performing an administrative function; in addition to the inspector's report 
he or it may take into account any relevant information? and may have regard to 
questions of policy!º. 

Where the subject matter is a scheme prepared by the department of the Secretary of 
State, objectors should be given sufficient information about the reasons relied upon by 
the department to enable them to challenge the accuracy of the facts and the validity of 
any arguments upon which the departmental reasons are based!!. After receiving the 
report of the local inquiry into a proposal originated by his own department, the 
Secretary of State is taking a policy decision and is not required to observe the principles 
of natural justice in that process'*. It is unusual for there to be a hearing or inquiry as 
part of the policy review process and in the absence of a statutory provision the court 
cannot force an inquiry to be held. Furthermore, there is no authority for the 
proposition that, having lawfully adopted a policy, fairness requires that the Secretary of 
State himself should have to make arrangements to research into whether there has been 
a change in circumstances to justify a change in policy’. 
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The validity of the final decision may be challenged on an application to the High 


Court'* but the court is generally reluctant to hear challenges during the course of a 
planning inquiry". On any challenge before the court it is generally undesirable that the 
inspector should be subjected to cross-examination but this may be allowed in the 
interests of justice where the court has evidence from which it can be inferred that he 


may have acted improperly’. 


1 
2 


10 


11 


13 


14 


See para 659 et seg post. £ 

Bushell v Secretary of State for the Environment [1981] AC 75, [1980] 2 All ER 608, HL. As to the Planning 
Inspectorate see para 21 ante. 

Board of Education v Rice [1911] AC 179, HL; Hibernian Property Co Ltd v Secretary of State for the 
Environment (1973) 72 LGR 350; Furmston v Secretary of State for the Environment and Kent County Council 
[1983] JPL 49; Simmons v Secretary of State for the Environment [1985] JPL 253; Wimpey Homes Holdings Ltd 
v Secretary of State for the Environment [1993] 2 PLR 54. He is under no duty to formulate questions for 
witnesses on behalf of parties appearing in person: Snow v Secretary of State for the Environment (1976) 
SAPE CR Gil, IDIC, 

R v Deputy Industrial Injuries Comp, ex p Moore [1965] 1 QB 456, [1965] 1 All ER 81, CA; TA Miller Ltd 
v Minister of Housing and Local Government [1968] 2 All ER 633, [1968] 1 WLR 992, CA. There are, 
however, limits on what can be properly admitted; it is the inspector's responsibility to evaluate the 
evidence and he should ignore documents which he does not consider have evidential value: French Kier 
Developments Ltd v Secretary of State for the Environment [1977] 1 All ER 296. Hearsay evidence may be 
admitted as long as the other side has the opportunity to comment upon it: TA Miller Ltd v Minister of 
Housing and Local Government supra. The inspector may from his professional experience, or from wvhat he 
sees on an inspection of the site, supply deficiencies in the case for one of the parties; but, where he 
proposes to take into account issues not raised at the inquiry, he should either reconvene the hearing or 
invite written representations from the parties: Fairmount Investments Ltd v Secretary of State for the 
Environment [1976] 2 All ER 865, [1976] 1 WLR 1255, HL. 

Subject to the requirement of reasonableness, it is a matter for the inspectors judgment what steps to 
take to obtain further information; and it is not necessarily unreasonable for him to fail to have regard to 
the outcome of an inquiry into neighbouring premises: see Club Airlock/Planet Studios v Secretary of State 
jor the Environment, Transport and the Regions [2001] EWHC Admin 700, [2001] All ER (D) 108 (Sep), 
[2002] PLCR 16. 

See eg paras 667, 676, 685, 694, 703 post. 

See eg para 685 note 7 post. 

See the Witnesses (Public Inquiries) Protection Act 1892 s 2 (as amended); and CRIMINAL LAW, 
EVIDENCE AND PROCEDURE vol 11 (1) (Reissue) para 318. As to the application of this provision to 
proceedings before a planning inspector see eg Fulham Football Club Ltd v Cabra Estates plc [1993] 1 PLR 
BY), (CIN, 

See eg para 684 post. 

Dartassis v Minister of Education (1954) 52 LGR 304, 4 P & CR 281. 

See eg National Anti-Vivisection Society v First Secretary of State [2004] EWHC 2074 (Admin), [2004] 
34 LS Gaz R 33, [2004] All ER (D) 574 (Jul); and see ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) 
para 15. Where the Secretary of State differs from the inspector on a question of fact, there should, 
however, be some evidential basis: Coleen Properties Ltd v Minister of Housing and Local Government [1971] 
1 All ER 1049, [1971] 1 WLR 433, CA; Pollock v Secretary of State for the Environment (1979) 40 P & CR 
94, DC; and see eg Chant v Secretary of State for Local Government and the Regions [2002] EWHC 1440 
(Admin), [2002] All ER (D) 11 (ul). 

Bushelt v Secretary of State for the Environment [1981] AC 75, [1980] 2 All ER 608, HL. The Secretary of 
State is not, however, obliged to call evidence of policy: Franklin v Minister of Town and Country Planning 
[1948] AC 87, [1947] 2 All ER 289, HL. 

Franklin v Minister of Town and Country Planning [1948] AC 87, [1947] 2 All ER 289, HL; and see 
ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 15. 

See R (on the application of Persimmon Homes (South East) Ltd) v Secretary of State for Transport) [2005] 
EWHC 96 (Admin), [2005] All ER (D) 190 (Jan), [2005] 04 EG 167 (ESA 

See the Town and Country Planning Act 1990 s 288 (as amended); and para 47 ante. The court will not 
review the evidence at the inquiry to determine what were the principal material issues of fact on which 
a finding was required: Continental Sprays Ltd v Minister of Housing and Local Government (1968) 
19 P & CR 774; William Boyer & Sons Ltd v Minister of Housing and Local Government (1968) 20 P & CR 


ae W] Simms, Sons and Cooke Ltd v Minister of Housing and Local Government (1969) 210 Estates Gazette 
705. 
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15 For an example where such an application was allowed see R (on the application of Belgrave Land Ltd) v 
Bedford Borough Council [2001] EWHC Admin 1127, [2001] All ER (D) 386 (Dec). 
16 See Jones v Secretary of State for Wales (1995) 70 P & CR 211, 159 LG Rev 689 (allegations of bias). 


655. Order as to costs of parties where no local inquiry held. Where the 
Secretary of State! or, in relation to Wales, the National Assembly for Wales? is required 
in proceedings under the Town and Country Planning Act 1990, before reaching a 
decision, to give any person an opportunity of appearing before, and being heard by, a 
person appointed by him or by the Assembly, then he or the Assembly has power to 
make orders? with respect to the parties’ costs‘. That power applies in relation to 
proceedings to which these provisions apply which do not give rise to a local inquiry as 
it does in relation to a local inquiry”, but only for the purposes of the awards of costs in 
relation to proceedings which give rise to a hearing?. 


1 As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 322, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 Te under the Local Government Act 1972 s 250(5) (orders with respect to the costs of the parties): see 
LOCAL GOVERNMENT vol 29(1) (Reissue) para 113. 

4 See the Town and Country Planning Act 1990 s 322(1), (2). The Town and Country Planning Act 1990 
has effect with the omission of s 322 until a day to be appointed by the Secretary of State: Planning 
(Consequential Provisions) Act 1990 s 6, Sch 4 paras 1(1)(a), Table, 1(3), 6. The day so appointed was 
2 January 1992: Planning (Consequential Provisions) Act 1990 (Appointed Day No 1 and Transitional 
Provisions) Order 1991, SI 1991/2698, art 3(1); but see the text and note 6 infra. 

5 See note 4 supra. 

6 Planning (Consequential Provisions) Act 1990 (Appointed Day No 1 and Transitional Provisions) 
Order 1991, SI 1991/2698, art 3(2). 

The Town and Country Planning Act 1990 s 322 applies to special enforcement notices (see para 572 
ante) and to appeals against such notices under s 295(3) (prospectively repealed) (see para 612 ante): Town 
and Country Planning (Special Enforcement Notices) Regulations 1992, SI 1992/1562, reg 2, Schedule. 


656. Order as to costs where inquiry or hearing is arranged but does not 
take place. Where: 

(1) for the purposes of any proceedings under the Town and Country Planning 
Act 1990, the Secretary of State! or, in relation to Wales, the National Assembly 
for Wales? is required, before a decision is reached, to give any person an 
opportunity, or ask any person whether he wishes, to appear before, and be 
heard by, a person appointed by him or by the Assembly, and arrangements are 
made for a local inquiry or hearing to be held; 

(2) the inquiry or hearing does not take place; and 

(3) if it had taken place, the Secretary of State (or the Assembly) or a person 
appointed by him or by it would have had power to make an order under the 
Local Government Act 1972? requiring any party to pay any costs of any other 
party, 

the power to make such an order may be exercised, in relation to costs incurred for the 
purposes of the inquiry or hearing, as if it had taken place”. 


1 As to the Secretary of State see para 19 ante. 

2 As to the transfer of functions under the Town and Country Planning Act 1990 s 322A (as added), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 e under the Local Government Act 1972 s 250(5) (orders with respect to the costs of the parties): see 
LOCAL GOVERNMENT vol 29(1) (Reissue) para 113. 

4 Town and Country Planning Act 1990 s 322A(1), (2) (added by the Planning and Compensation 
Act 1991 s 30(1)). The Town and Country Planning Act 1990 s 322A (as so added) applies to special 
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enforcement notices (see para 572 ante) and to appeals against such notices under s 295(3) (prospectively 
repealed) (see para 612 ante): Town and Country Planning (Special Enforcement Notices) 
Regulations 1992, SI 1992/1562, reg 2, Schedule. 


657. Costs in relation to certain local inquiries in London. The following 
provisions apply where: 
(1) the local planning authority! for a London borough” refuses an application for 
planning permission”; 
(2) that refusal is in compliance with a direction made by the Mayor of London’ in 
accordance with provision made in a development order”; and 
(3) an appeal against the refusal is made” to the Secretary of State”. 
If the Secretary of State causes a local inquiry to be held* to determine the appeal, 
then: 
(a) the costs incurred by the Secretary of State in relation to the inquiry must be 
paid: 

(i) by the Mayor of London, if he is not a party to the inquiry and if the 
Secretary of State decides that the Mayor acted unreasonably in making the 
direction in accordance with which the local planning authority refused 
the planning permission; or 

(ii) if the Mayor is a party or if the Secretary of State does not so decide, by 
such local authority or party to the inquiry as he may direct; 


x 


and the Secretary of State may cause the amount of the costs so incurred to be 
certified, and any amount so certified and directed to be paid by the Mayor or 
by any authority or person is recoverable from the Mayor or from that authority 
or person by the Secretary of State summarily as a civil debt’; 


(b) the Secretary of State may make orders as to the costs of the parties to the 
inquiry and as to the parties by whom the costs are to be paid; and: 
(i) the parties by whom the costs are ordered to be paid may include the 
Mayor of London if he is not a party to the inquiry and if the Secretary of 
State decides that the Mayor acted unreasonably in making the direction in 
accordance with which the local planning authority refused the planning 
permission; 
(1) every such order may be made a rule of the High Court on the application 
of any party named in the order". 
If the appeal does not give rise to such a local inquiry but there is a hearing! or if 
arrangements are made for a local inquiry in relation to the appeal and the inquiry does 
not take place!2, head (b) above applies!?, 


As to local planning authorities see para 28 et seq ante. 

For the meaning of London borough’ see para 28 note 7 ante. 

For the meaning of “planning permission” see para 43 note 6 ante. 

As to the Mayor of London see LONDON GOVERNMENT vol 29(2) (Reissue) para 81. 

le by virtue of the Town and Country Planning Act 1990 s 74(1B)(a) (as added): see para 452 ante. 
le under ibid s 78 (as amended): see para 598 ante. 


Ibid s 322B(1) (s 322B(1)-(7) added by the Greater London Authority Act 1999 s 345). As to the 
Secretary of State see para 19 ante. 


le under s 320(1): see para 651 ante. 
9 See ibid s 322B(2)(a), (5), (7) (as added: see note 7 supra). 
10 See ibid s 322B(2)(b), (6), (7) (as added: see note 7 supra). 
11 le if ibid s 322(2) applies in relation to the appeal: see para 655 ante. 
12 le if ibid s 322A (as added) applies in relation to the appeal: see para 656 ante. 
13 See ibid s 322B(3), (4) (as added: see note 7 supra), applying s 322B(2)(b), (6), (7) (as so added). 
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658. Costs of qualifying procedures. The following provisions apply if the 
appropriate authority! appoints a person to carry out or hold a qualifying procedure, 
that is to say: 
(1) an independent examination under the relevant provisions of the Planning and 
Compulsory Purchase Act 2004?; 


(2) a local inquiry or other hearing to consider objections to a simplified planning 
zone scheme or to alterations to such a scheme?; 

(3) the consideration of such objections as are mentioned in head (2) above? by a 
person appointed for the purpose”. 

The appropriate authority may: 

(a) require the whole or any part of the costs borne by it® in relation to the 
qualifying procedure to be paid by the local planning authority” causing the 
qualifying procedure to be held’; 

(b) cause the amount of any such costs to be certified; and any amount so certified 
and required by it to be paid by a local planning authority is recoverable from 
that authority as a civil debt’. 

What may be so recovered by the appropriate authority is the entire administrative 
cost of, or incidental to, the qualifying procedure, so far as borne by that authority, 
including, in particular, such reasonable amount or element as it may determine in 
respect of the general staff costs and overheads of its department!”. 

The cost of, or incidental to, a qualifying procedure which does not take place may 
be recovered by the appropriate authority from the local planning authority from which 
it would have been recoverable, had the qualifying procedure taken place, to the same 
extent, and in the same way, as the cost of, or incidental to, a qualifying procedure 
which does take place?!. 


1 For these purposes, the appropriate authority is: (1) the Secretary of State if the local planning authority 
causing the procedure to be carried out or held is in England; (2) the National Assembly for Wales if the 
local planning authority causing the procedure to be carried out or held is in Wales: Town and Country 
Planning Act 1990 s 303A(1B) (s 303A added by the Town and Country Planning (Costs of Inquiries etc) 
Act 1995 s 1(1); the Town and Country Planning Act 1990 s 303A(1)-(1B) substituted, 
s 303A(2)-(6), (10) amended, and s 303A(9A) added, by the Planning and Compulsory Purchase 
Act 2004 s 118(1), Sch 6 paras 1, 11). As to local planning authorities see para 28 et seq ante. 

2 fe under the Planning and Compulsory Purchase Act 2004 s 20 (see para 108 ante) or s 64 (see para 138 
ante). 

3 le under the Town and Country Planning Act 1990 Sch 7 para 8(1)(a): see para 437 ante. 

le the consideration of objections under ibid Sch 7 para 8(1)(b): see para 437 ante. 

5 Ibid s 303A(1), (1A) (as substituted: see note 1 supra). For transitional purposes in relation to England, 
s 303A(as originally added) applies in any case where, at any time after its coming into force, the 
Secretary of State appoints any person to hold, or as one of the persons who are to hold, a qualifying 
inquiry, that is to say: (1) to hold a local inquiry or other hearing under s 16 (as amended; repealed with 
savings) (see para 165 ante) or s 42 (as amended; repealed with savings) (see para 202 ante) or under Sch 7 
para 8(1)(a) (see para 437 ante); (2) to consider objections under Sch 7 para 8(1)(a) Gee para 437 ante); or 
(3) to conduct an examination in public under s 35B(1) (as substituted; repealed with savings) (see 
para 188 ante): see s 303A(1) (as originally added); the Planning and Compulsory Purchase Act 2004 
(Commencement No 2, Transitional Provisions and Savings) Order 2004, SI 2004/2202, art 4(a), Sch 2; 
and para 125 ante. The Town and Country Planning Act 1990 s 303A (as originally added) also continues 
to have effect in relation to Wales for certain transitional purposes: see para 148 note 11 ante, para 979 
note 8 post. 

6 For these purposes, any reference to costs borne by the appropriate authority includes a reference to costs 
which, apart from the Town and Country Planning Act 1990 s 303A (as added), would fall, or would 
have fallen, to be borne by it: s 303A(10)(a) (as added and amended: see note 1 supra). 

7 For these purposes, references to a local planning authority causing a qualifying inquiry [sic] to be held 
include references to a requirement under the Planning and Compulsory Purchase Act 2004 on the 
authority to submit a plan to the appropriate authority for independent examination: Town and Country 
Planning Act 1990 s 303A(9A) (as added: see note 1 supra). 

8 Ibid s 303A(2) (as added and amended: see note 1 supra). 
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Ibid s 303A(3) (as added and amended: see note 1 supra). 


Ibid s 303A(4) (as added and amended: see note 1 supra). For the purposes of s 303A(4) (as so added and 
amended), the appropriate authority may by regulations prescribe a standard daily amount in relation to 
any description of qualifying procedure and any description of person appointed to hold it, or appointed 
as one of the persons who are to hold it; and where, in relation to a qualifying procedure of that 
description, a person of that description is or has been so appointed, what may be recovered in respect of 
that qualifying procedure by virtue of the appointment of that person (in addition to what may be 
recovered by virtue of the appointment of any other person) is: En 

(1) the prescribed standard amount from time to time applicable in the case of that qualifying 
procedure and that person in respect of each day, or an appropriate proportion of that amount in 
respect of a part of a day, on which that person is engaged in the holding of, or is otherwise 
engaged on work connected with, the qualifying procedure; 

(2) any costs actually incurred on travelling or subsistence allowances payable to that person in 
connection with the qualifying procedure; 

(3) any costs attributable to the appointment of an assessor to assist that person (or, in a case where 
that person is appointed as one of the persons who are to hold the qualifying procedure, an 
appropriate proportion of any costs attributable to the appointment of an assessor to assist those 
persons); and 

(4) any other costs attributable to the appointment of that person: s 303A(5) (as so added and 
amended). 

As to the exercise of this power in relation to England see the Town and Country Planning (Costs of 
Inquiries etc) (Standard Daily Amount) (England) Regulations 2004, SI 2004/421. 

The standard daily amount prescribed under the Town and Country Planning Act 1990 s 303A(5) (as 
so added and amended) is: (a) in relation to inquiries opening on or after 31 March 2004 and before 
31 March 2005, £622; and (b) in relation to inquiries opening on or after 31 March 2005, £679: reg 3. 
For similar provision in relation to Wales see the Town and Country Planning (Costs of Inquiries etc) 
(Standard Daily Amount) (Wales) Regulations 2005, SI 2005/371. 

In the application of the Town and Country Planning Act 1990 s 303A(2)—(6) (as originally added) in 
relation to an examination in public under s 35B(1) (as substituted; repealed with savings: see para 188 
ante), there must be left out of account any person who is appointed to conduct, or is appointed as one 
of the persons who are to conduct, the examination and whose remuneration, and travelling or 
subsistence allowances (if any), in respect of that appointment are (whether by agreement or arrangement 
or otherwise) to be paid to him by the local planning authority causing the examination to be held: 
s 303A(7) (as added (see note 1 supra); repealed with savings). The Secretary of State may by regulations 
prescribe a standard daily amount in relation to any description of person who is appointed to conduct, 
or is appointed as one of the persons who are to conduct, an examination in public under s 35B(1) (as so 
substituted and repealed) and whose remuneration, and travelling or subsistence allowances (if any), in 
respect of that appointment are to be paid as mentioned in s 303A(7)(b) (as so added and repealed); and 
where: (1) a standard daily amount is so prescribed in relation to any description of person; (ii) a person 
of that description is or has been appointed to conduct, or is or has been appointed as one of the persons 
who are to conduct, such an examination, and (iii) the remuneration, and travelling or subsistence 
allowances (if any), of that person in respect of that appointment are to be paid as mentioned in 
s 303A(7)(b) (as so added and repealed), the amount of the remuneration so payable to that person by the 
local planning authority in question in respect of the appointment must be the prescribed standard 
amount from time to time applicable in the case of that person in respect of each day, or an appropriate 
proportion of that amount in respect of a part of a day, on which that person is engaged in the conduct 
of, or is otherwise engaged on work connected with, that examination (whether that examination does 
or does not take place): s 303A(8) (as so added and repealed). The Secretary of State may also by 
regulations under s 303A(8) (as so added and repealed) prescribe, in relation to any description of person, 
the rates or amounts of any travelling or subsistence allowances payable as mentioned in 303A(7)(b) (as so 
added and repealed) by a local planning authority causing an examination in public under s 35B(1) (as 
substituted and repealed) to be held to a person of that description appointed to conduct, or appointed as 
one of the persons who are to conduct, the examination: s 303A(9) (as so added and repealed). As to the 
exercise of this power see the Town and Country Planning (Costs of Inquiries etc) (Examination in 
Public) (England) Regulations 2004, SI 2004/1716, regs 2-5, Schedule; and para 188 note 7 ante. 

For the purposes of the Town and Country Planning Act 1990 s 303A(as originally added or as added 
and amended: see note 1 supra), any reference to any remuneration or allowance being paid or payable to 


a person includes a reference to its being paid or payable for him: s 303A(10)(b) (as added: see note 1 
supra). 


Ibid s 303A(6) (as added and amended: see note 1 supra). See also note 10 supra. 
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(ii) Inquiries before Decisions by the Secretary of State or the Assembly 
A. MAJOR INFRASTRUCTURE PROJECTS IN ENGLAND 


659. Application of rules. The Town and Country Planning (Major Infrastructure 
Project Inquiries Procedure) (England) Rules 2005! apply in relation to any local 
inquiry caused by the Secretary of State? to be held in England before he determines an 
application relating to a development of national or regional importance referred to him 
under the relevant provision? of the Town and Country Planning Act 1990*. Where the 
Mayor of London” has directed the local planning authority? to refuse the application, 
those 2005 Rules apply with prescribed modifications’. 

The Town and Country Planning (Major Infrastructure Project Inquiries Procedure) 
(England) Rules 2002º continue, however, to apply in relation to any application which 
has not been determined on 24 August 2005°; but where a decision of the Secretary of 
State on an application in relation to a major infrastructure project’? to which the 2002 
Rules applied is subsequently quashed in proceedings before any court, the application is 
to be redetermined in accordance with the 2005 Rules". 


1 Ie the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115: see the text and notes 2-11 infra; and para 660 et seq post. The 2005 Rules 
came into force on 24 August 2005: r 1(1). 

2 As to the Secretary of State see para 20 ante. 

3 Te under the Town and Country Planning Act 1990 s 76A(4)(a) (as added): see para 481 ante. 

4 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SIL ZOOS Ais, te 1), 

5 As to the Mayor of London see LONDON GOVERNMENT vol 29(2) (Reissue) para 81. 

6 As to local planning authorities see para 28 et seq ante. 

7 See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, rr 1(3), 27. 

8 Te the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2002, SI 2002/1223 (revoked with savings). Those rules applied in relation to any local inquiry 
relating to a major infrastructure project caused by the Secretary of State to be held in England before he 
determined an application for planning permission referred to him, or an appeal to him, under the Town 
and Country Planning Act 1990 s 77 (as amended) (see para 483 ante) or s 78 (as amended) (see para 598 
ante); (2) an application for listed building consent referred to him, or for variation or discharge of 
conditions referred to him, or an appeal to him under the Planning (Listed Buildings and Conservation 
Areas) Act 1990 s 12 (as amended) (see para 1115 post), s 12 (as amended) as applied by s 19 (as amended) 
(see para 1131 post) or s 20 (as amended) (see para 1186 post); (3) an application for conservation area 
consent referred to him, or an appeal to him, under s 12 (as amended) (including an application to which 
s 12 (as amended) is applied by s 19 (as amended)), as those sections are applied by s 74(3) (see para 1176 
post) or under s 20 (as amended) as s 20 (as amended) is applied by s 74(3) (see para 1190 post); but do 
not apply to any local inquiry by reason of the application of any provision mentioned in heads (1)—(3) 
supra by any other enactment: Town and Country Planning (Major Infrastructure Project Inquiries 
Procedure) (England) Rules 2002, SI 2002/1223, r 3(1) (as so revoked). Where a major infrastructure 
project inquiry was held into an application, or an appeal arising from such an application, in respect of 
which the Mayor of London had directed the local planning authority to refuse the application, the 2002 
Rules applied subject to modifications: see r 25 (as so revoked). 

9 See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 28(2). Subject to that, the 2002 Rules are otherwise revoked to the extent 
that they apply to any local inquiry to which the 2005 rules apply: Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 28(1). 

10 The Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2002, SI 2002/1223, r 2, Schedule (revoked with savings) defined ‘major infrastructure project’ as 
development of a description listed infra: 

(1) crude-oil refineries (excluding undertakings manufacturing only lubricants from crude oil) and 
installations for the gasification and liquefaction of 500 tonnes or more of coal or bituminous 
shale per day; 

(2) installations: 

(a) for the reprocessing of irradiated nuclear fuel; 
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(b) designed (i) for the production or enrichment of nuclear fuel; (ii) for the processing of 
irradiated nuclear fuel or high-level radioactive waste; (iii) for the final disposal of irradiated 
nuclear fuel; (iv) solely for the final disposal of radioactive waste; or (v) solely for the storage 
(planned for more than 10 years) of irradiated nuclear fuels or radioactive waste in a different 
site than the production site; 

integrated chemical installations, that is to say, installations for the manufacture on an industrial 

scale of substances using chemical conversion processes, in which several units are juxtaposed and 
are functionally linked to one another and which are: 

(a) for the production of base organic chemicals; | 

(b) for the production of basic inorganic chemicals; 

(c) for the production of phosphorous-, nitrogen- or potassium-based fertilisers (simple or 
compound fertilisers); 

(d) for the production of basic plant health products and of biocides; 

(e) for the production of basic pharmaceutical products using a chemical or biological process; 
or 

(£) for the production of explosives; 

the following projects: 

(a) construction of airports with a basic runway length of 2,100 metres or more; 

(b) construction of a new runway which allows an addition to the number of occasions on 
which aircraft may take off or land; 

(c) extension of any runway by more than 100 metres; 

(d) construction of a new airport terminal, or the expansion of an existing terminal, which 
provides additional capacity for more than 5 million passengers per annum; 

(e) construction of facilities which provide additional capacity for more than 100,000 tonnes of 
air cargo per annum; 

(f) construction of tramways, railways (including elevated and underground railways), suspended 
lines or similar lines of a particular type, used exclusively or mainly for passenger transport, 
where the area of the works exceeds 1 hectare; 

the following projects: 

(a) inland waterways, canalisation and flood-relief works where the area of the works exceeds 1 
hectare; 

(b) ports for inland-waterway traffic which permit the passage of vessels of over 1,350 tonnes; 

(c) trading ports, piers for loading and unloading connected to land and outside ports 
(excluding ferry piers) which can take vessels of over 1,350 tonnes; 

(d) construction of other harbours and port installations including fishing harbours, where the 
area of the works exceeds 1 hectare; 

waste water treatment plants with a capacity exceeding 150,000 population equivalent; 

extraction of petroleum and natural gas for commercial purposes where the amount extracted 

exceeds 500 tonnes per day in the case of petroleum and 500,000 cubic metres per day in the case 

of gas; i 

dams and other installations designed for the holding back or permanent storage of water, where 

a new or additional amount of water held back or stored exceeds 10 million cubic metres; 

pipelines for the transport of gas, oil or chemicals where the area of the works exceeds 1 hectare 

or, in the case of a gas pipeline, the installation has a design operating pressure exceeding 7 bar 
gauge; 


(10) quarries and open-cast mines and deep mines where the production level is greater than 2 million 


tonnes per annum; 


(11) installations for storage of petroleum, petrochemical or chemical products with a capacity of 


200,000 tonnes or more. 


The 2005 Rules, however, contain no such detailed definition. 


11 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 28(3). 


660. 


(2 
(3 
(4 


Pre-inquiry procedure. The Secretary of State! must notify the applicant and 
the local planning authority? in writing? that an inquiry* is to be held (the ‘relevant 
notice”)?. The Town and Country Planning (Major Infrastructure Project Inquiries 
Procedure) (England) Rules 2005º set out the procedure with regard to: 

the preliminary information to be supplied by the local planning authority”; 
registration of persons interested in participating in the inquiry”; 

the appointment of a technical adviser?; 


mediation!”; 
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(5) the procedure for pre-inquiry and other meetings!'; 


(6) publicity for the inspectors notes of pre-inquiry meetings and 
recommendations!?; 


(7) the receipt of statements of case etc!?; 

(8) the inquiry timetable!*; and 

(9) notification of the appointment of an assessor". 

The Secretary of State may at any time in any particular case allow further time for 


the taking of any step which is required or enabled to be taken by virtue of the 2005 
Rules'®; and may at any time before the close of an inquiry request from any person 
entitled to appear!” additional copies of certain specified documents'®. 


1 


As to the Secretary of State see para 19 ante. 

For these purposes, local planning authority” means, in relation to a referred application, the body which 
would otherwise have dealt with the application; and ‘referred application’ means an application which is 
referred to the Secretary of State for determination: Town and Country Planning (Major Infrastructure 
Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 2(1). 

As to the use of electronic communications see ibid r 3. Where an electronic communication is used by 
a person for the purpose of fulfilling any requirement of the 2005 Rules to give or send any statement, 
notice or other document to any other person (‘the recipient’), the requirement is to be taken to be 
fulfilled where the statement, notice or other document transmitted by means of the electronic 
communication is (1) capable of being accessed by the recipient; (2) legible in all material respects; and 
(3) sufficiently permanent to be used for subsequent reference; and for these purposes legible in all 
material respects’ means that the information contained in the statement, notice or document is available 
to the recipient to no lesser extent than it would be if sent or given by means of a document in printed 
form: r 3(2)—(4). Where the electronic communication is received by the recipient outside the recipient's 
business hours, it is to be taken to have been received on the next working day; and for this purpose 
“working day’ means a day which is not a Saturday, Sunday, bank holiday or other public holiday: r 3(5). 
A requirement of the 2005 Rules that any document must be in writing is fulfilled where that document 
satisfies the criteria in heads (1)—(3) supra: r 3(6). A requirement in those 2005 Rules to send more than 
one copy of a statement, notice or other document may be complied with by sending one copy only of 
the statement, notice or other document in question: r 3(7). Where a person is no longer willing to 
accept the use of electronic communications for any purpose of those rules which is capable of being 
effected electronically, he must give notice in writing: (a) withdrawing any address notified to the 
Secretary of State or to a local planning authority for that purpose; or (b) revoking any agreement 
entered into with the Secretary of State or with a local planning authority for that purpose; and such 
withdrawal or revocation is to be final and takes effect on a date specified by the person in the notice 
being not less than seven days after the date on which the notice is given: r 3(8). 

In the 2005 Rules, and in relation to the use of electronic communications for any purpose of those 
rules which is capable of being carried out electronically: (i) the expression ‘address’ includes any number 
or address used for the purposes of such communications, except that where any provision of those Rules 
requires any person to provide a name and address to any other person, the requirement is not to be 
fulfilled unless the person subject to the requirement provides a postal address; (ii) references to 
statements, notices, or other documents, or to copies of such documents, include references to such 
documents or copies of them in electronic form: r 3(1). “Electronic communication” has the same 
meaning as in the Electronic Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) 
(Reissue) para 885 note 15; TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) 
para 616); and ‘document’ includes a photograph, map or plan: Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r PAG), 

Notices or documents required or authorised to be sent under the 2005 Rules may be sent: (A) by 
post; or (B) by using electronic communications to send or supply the notice or document (as the case 
may be) to a person at such address as may for the time being be specified by the person for that purpose: 
r 26(1). Where the local planning authority is under an obligation to afford to any person who so 
requests an opportunity to inspect and take copies of any document, an opportunity is to be taken to 
have been afforded to a person where the person is notified of publication of the relevant document on 
a website, the address of the website and the place on the website where the document may be accessed, 
and how it may be accessed: r 26(2). 

For these purposes, ‘inquiry’ means an inquiry in relation to which the Town and Country Planning 
(Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, apply Gee 
para 659 ante); and where an inquiry is conducted by means of concurrent sessions, it includes any such 
session: r 2(1). 

Ibid r 4. 
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See ibid rr 5-13; and heads (1)-(9) in the text. 

See ibid r 5. The local planning authority must on receipt of the relevant notice forthwith inform the 
Secretary of State and the applicant in writing of the name and address of any statutory party who has 
made representations to the authority; and the Secretary of State must, as soon as practicable thereafter, 
inform the applicant and the local planning authority in writing of the name and address of (1) any 
statutory party who has made representations to him; and (2) any other persons who are known to have 
a right to appear at the inquiry or to have an interest in the proposal: r 5(1). Where r 5(2) applies, the 
local planning authority must forthwith after receipt of the relevant notice inform the person concerned 
of the inquiry and, unless he has already done so, that person must thereupon give the local planning 
authority a written statement of the reasons for making the direction, expressing the view or making the 
representations, as the case may be: r 5(2). Rule 5(2) applies where (a) the Secretary of State has given to 
the local planning authority a direction restricting the grant of planning permission for which application 
was made; (b) in a case relating to listed building consent, the Historic Buildings and Monuments 
Commission for England (‘English Heritage’) has given to the local planning authority a direction 
pursuant to the Planning (Listed Buildings and Conservation Areas) Act 1990 s 14(2) (see para 1117 post) 
as to how the application is to be determined; (c) the Secretary of State or any other Minister of the 
Crown or any government department, or any body falling within the Town and Country Planning 
(Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 15(1)(c) (see 
para 664 note 2 head (3) post), has expressed in writing to the local planning authority the view that the 
application should not be granted either wholly or in part, or should be granted only subject to 
conditions; or (d) any person consulted in pursuance of a development order has made representations to 
the local planning authority about the application: r 5(3). For the meaning of “development order” see 
para 252 ante and for the meaning of ‘listed building consent’ see para 1109 post (definitions applied by 
r 2(1)); and as to English Heritage see para 1058 post. ‘Statutory party”, in relation to a referred 
application to which the 2005 Rules apply, means (i) a person mentioned in the Town and Country 
Planning (General Development Procedure) Order 1995, SI 1995/419, art 19(1)(b)(1) (see para 474 ante) 
whose representations the Secretary of State is required by art 19(3) to take into account in determining 
the application; and (ii) a person whose representations the Secretary of State is required by the Planning 
(Listed Buildings and Conservation Areas) Regulations 1990, SI 1990/1519, reg 6(3)(b), (5) (see 
para 1114 post) to take into account in determining the application: Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 2(1). 

For the information to be supplied under the 2002 Rules see the Town and Country Planning (Major 

Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 4 (revoked with 
savings). 
See the “Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 6. On receipt of the relevant notice, the local planning authority must: (1) 
send to each person notified or known to the local planning authority to have a right to appear at the 
inquiry or to have an interest in the proposal a copy of the statement sent by the Secretary of State under 
r 9(2)(a)(11) (see para 661 post) and a copy of the registration form; and (2) publish by local advertisement 
a notice stating (a) that the 2005 Rules apply to the local inquiry; (b) the matters contained in the 
statement sent by the Secretary of State under r 9(2)(a)(1i); (c) the arrangements for the first pre-inquiry 
meeting; and (d) that persons interested in participating in the inquiry should obtain from the local 
planning authority a copy of the registration form: r 6(1). The registration form must include the address 
to which completed forms must be returned, and the date by which that must be done. It must request 
the following information: (1) the name, address and telephone number of the person registering; (ii) the 
name, address and telephone number of any agent, or, in the case of an organisation, of the contact 
person; (iii) whether or not the person registering has an interest in any land which will be affected by 
the proposal; (iv) whether or not the person registering is likely to want to be represented formally and 
to play a major part in the inquiry; (v) if not, whether or not the person registering will wish to give oral 
evidence at the inquiry or will wish only to submit representations in writing: r 6(2). By local 
advertisement’, in relation to a notice, means (A) by publication of the notice in at least one newspaper 
circulating in the locality in which the land to which the application relates is situated; and (B) where the 
local planning authority maintains a website for the purpose of advertisement of applications, by 
publication of the notice on the website; ‘registration form’ means a form for completion by persons who 
i z participate in the inquiry’; and land” means the land or building to which an inquiry relates; 
r : 

For the registration procedure under the 2002 Rules see the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 5 (revoked with 
savings). 

See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 7. If it appears to the Secretary of State that evidence to be given to the 
inquiry is, or is likely to be, of such technical or scientific nature that the inquiry would be conducted 
more efficiently and expeditiously if an expert and independent assessment of that evidence were to be 
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made, he may at any time appoint a technical adviser for that purpose: r 7(1). A technical adviser must be 
a person appearing to the Secretary of State to have such qualifications and experience as enable him to 
conduct an expert assessment of scientific or technical evidence to be given to the inquiry: r 7(2). Where 
the Secretary of State appoints a technical adviser, he may in writing require the local planning authority 
to publish by local advertisement and within such period as he may specify a notice stating the name of 
the person so appointed and specifying the evidence to be assessed: r 7(3). The technical adviser must, in 
consultation with the persons entitled to appear at the inquiry either jointly or separately, assess the 
evidence so specified and must report his assessment in writing to the inspector: r 7(4). The technical 
advisers report must include a description of any areas of disagreement between the parties and must state 
his view of the significance of each such disagreement: r 7(5). The inspector must within seven days of 
receipt of the technical adviser’s report circulate it: r 7(6). The technical adviser must give evidence on his 
report at the inquiry and is to be subject to cross-examination to the same extent as any other witness: 
r 7(7). The inspector may allow the technical adviser to alter or add to his report so far as may be 
necessary for the purposes of the inquiry; but he must (if necessary by adjourning the inquiry) give every 
other person entitled to appear who is appearing at the inquiry an adequate opportunity of considering 
any such alteration or addition: r 7(8). For these purposes, ‘inspector’ includes a lead inspector and an 
additional inspector; ‘additional inspector’ means an inspector appointed by the Secretary of State under 
the Town and Country Planning Act 1990 s 76B(3)(a) (as added) and ‘lead inspector’ means a person 
appointed by the Secretary of State under s 76A(4)(b) (as added) (see para 482 ante): Town and Country 
Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 2(1). 
A requirement imposed on the Secretary of State or the inspector to circulate a document is met by 
sending a copy of that document to (1) the local planning authority; (2) the applicant; and (3) each major 
participant; but nothing in this provision requires the Secretary of State or the inspector to send a copy of 
a document to the person from whom it was received: r 2(2), (4). “Major participant’ means a person 
who has indicated in accordance with r 6(2)(d) (see note 8 supra) that he is likely to want to be 
represented formally and to play a major part in the inquiry: r 2(1). 

For the procedure for appointing a technical adviser under the 2002 Rules see the Town and Country 

Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 10 
(revoked with savings). 
See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 8. If it appears to the Secretary of State that (1) there is an absence of 
agreement between persons entitled to appear at the inquiry on a matter which is relevant to the inquiry; 
(2) the inquiry would be conducted more efficiently and expeditiously if agreement could be reached in 
relation to that matter or any disagreement in relation to it could be defined and narrowed; and (3) such 
a result is capable of being achieved by mediation, then he may at any time appoint a mediator for that 
purpose: r 8(1). A mediator must be a person appearing to the Secretary of State to have been trained in 
mediation techniques by an independent mediation organisation: r 8(2). Where the Secretary of State 
appoints a mediator, he may in writing require the local planning authority to publish by local 
advertisement and within such period as he may specify a notice stating the name of the person so 
appointed and the matter in relation to which he is to mediate: r 8(3). The mediator must determine the 
procedure for the mediation: r 8(4). Within seven days from the conclusion of the mediation, the 
mediator must give to the inspector a report describing the mediation procedure and its outcome and the 
inspector must, as soon as practicable after receipt, circulate the report: r 8(5). The inspector must permit 
any person entitled to appear at the inquiry to address him on the report referred to in reg 8(5), but the 
mediator may not give evidence at the inquiry: r 8(6). 

For the procedure for mediation under the 2002 Rules see the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 11 (revoked with 
savings). 

See para 661 post. 

See note 11 supra. 

See para 662 post. 

See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 12. The inspector must at a pre-inquiry meeting held in accordance with 
r 9 (see para 661 post) propose a timetable for the proceedings at, or at part of, an inquiry, and specify the 
date by which any proof of evidence and summary sent in accordance with r 17(1) (see para 663 post), 
and any statement of common ground sent in accordance with r 18(1) (see para 663 post), must be 
received by the Secretary of State, and must give written notice of the date so specified to every person 
entitled to appear at the inquiry: r 12(1). The inspector must, as soon as practicable after the pre-inquiry 
meeting referred to in r 12(1), make recommendations to the Secretary of State on the proposed 
timetable: r 12(2). The inspector must no later than four weeks before the start of the inquiry send to 
every person entitled to appear at the inquiry a copy of the timetable for the proceedings approved by the 
Secretary of State: r 12(3). The inspector may subsequently vary the timetable mentioned in r 12(2) but 
he may not do so before the start of the inquiry without the approval of the Secretary of State: r 12(4). 
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As to the inquiry timetable under the 2002 Rules see the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 8 (revoked with 


savings). 

15 Ga Secretary of State appoints an assessor, he must notify every person entitled to appear at the 
inquiry of the name of the assessor and of the matters on which he is to advise the inspector: Town and 
Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 13. “Assessor” means a person appointed by the Secretary of State to sit with an inspector 
at an inquiry or reopened inquiry to advise the inspector on such matters arising as the Secretary of State 


may specify: r 2(1). Ñ 

As to the appointment of an assessor under the 2002 Rules see the Town and Country Planning 
(Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 9 (revoked 
with savings). 

16 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 24. References in those rules to a day by which, or a period within which, any step 15 
required or enabled to be taken are to be construed accordingly: r 24. 

For the equivalent provision under the 2002 Rules see the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 22 (revoked with 
savings). 

17 As to the persons entitled to appear see para 664 post. 

18 See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 25. The specified documents are (1) an outline statement sent in accordance 
with r 9 (see para 661 post); (2) a statement of case or comments sent in accordance with r 11 (see 
para 662 post); (3) a proof of evidence sent in accordance with r 17 (see para 664 post); or (4) any other 
document or information sent to the Secretary of State before or during an inquiry: r 25(1)(a)-(d). He 
may specify the time within which such documents should be received by him (r 25(1)) and any person 
so requested must ensure that the copies are received by the Secretary of State within the period specified 
(r 25(2)). 

For the equivalent provision under the 2002 Rules see the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 23 (revoked with 
savings). 


661. Pre-inquiry meeting. The Secretary of State! must hold a pre-inquiry 
meeting’. The following provisions apply to the pre-inquiry meeting, or where there is 
more than one, to the first pre-inquiry meeting: 

(1) the Secretary of State must send, with the relevant notice?, notice of his 
intention to hold a pre-inquiry meeting and a statement of the matters which, 
in his view, are the matters to be considered at the inquiry*; and where another 
Minister of the Crown or a government department has expressed in writing to 
the Secretary of State a view that the application should not be granted either 
wholly or in part, or should be granted only subject to conditions”, the 
Secretary of State must set this out in his statement: 

(2) the Secretary of State must send a copy of the statement described in head (1) 
above to the minister or government department concerned and to each major 
participant’; and 

(3) the local planning authority must publish by local advertisement? a notice of 
the Secretary of State’s intention to hold a pre-inquiry meeting and of the 
statements sent in accordance with head (1) above!®. 

The applicant, the local planning authority and each major participant must ensure 
that within eight weeks of the date of the relevant notice the prescribed number of 
copies of their outline statement'' have been received by the Secretary of State!2, The 
local planning authority and each major participant must identify in their outline 
statement any part of an environmental statement prepared by the applicant with which 
they disagree and the grounds for any such disagreement’, 

The Secretary of State may in writing require any other person who has notified him 
of an intention or a wish to appear at the inquiry to send an outline statement to him, 
and that person must ensure that the statement is received by the Secretary of State 
within four weeks of the date of the Secretary of State’s written requirement!*. 
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The Secretary of State must, as soon as practicable after receipt, circulate!S each 
outline statement sent!º in accordance with the above provisions!”. 

The pre-inquiry meeting or, where there is more than one, the first pre-inquiry 
meeting, must be held within 16 weeks of the date of the relevant notice'8. The 
Secretary of State must give not less than three weeks’ written notice of the pre-inquiry 
meeting to: 

(a) the applicant; 

(b) the local planning authority; 

(c) each major participant; 

(d) any person known at the date of the notice to be entitled to appear at the 

inquiry; and 

(e) any other person whose presence at the pre-inquiry meeting appears to him to 

be desirable; 
and he may require the local planning authority to take, in relation to notification of the 
pre-inquiry meeting, one or more of the steps which he may require the authority to 
take’? in relation to notification of the inquiry”. 

The inspector?! must preside at the pre-inquiry meeting?” and must determine the 
matters to be discussed and the procedure to be followed”. He may require any person 
present at the pre-inquiry meeting who, in his opinion, is behaving in a disruptive 
manner to leave and may refuse to permit that person to return or to attend any further 
pre-inquiry meeting, or may permit him to return or attend only on such conditions as 
he may specify”. 

The inspector may at any time and for any purpose connected with the inquiry? 
hold such other meetings, including pre-inquiry meetings, as he considers necessary and 
he must arrange for such notice to be given of such meetings as appears to him 
necessary. 

If the Secretary of State requests any further information from the applicant, the local 
planning authority or any major participant at the pre-inquiry meeting, they must 
ensure that the prescribed number of copies of it?” have been received by him within 
such period as he may specify; and the Secretary of State must, as soon as practicable 
after receipt, circulate all information so received by him”. 

As soon as practicable 

(i) after the end of each pre-inquiry meeting the inspector must prepare a note of 

the proceedings at that meeting and must send a copy of that note to the 
Secretary of State””; 

(ii) after sending the copy of the note to the Secretary of State, the inspector must 

circulate it*”; 

(iii) after making recommendations to the Secretary of State on a timetable for the 

proceedings?! or the matters which he is directed to consider”, the inspector 
must circulate a copy of those recommendations”. 


1 As to the Secretary of State see para 19 ante. 

Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 9(1). ‘Pre-inquiry meeting’ means a meeting held before an inquiry to consider what 
may be done with a view to securing that the inquiry is conducted efficiently and expeditiously, and 
where two or more such meetings are held about the same inquiry, references to the conclusion of a 
pre-inquiry meeting are references to the conclusion of the final meeting: r 2(1). 

As to pre-inquiry meetings under the 2002 Rules see the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 6 (revoked with 
savings). 

For the meaning of ‘relevant notice’ see para 660 ante. 
For the meaning of ‘inquiry’ for these purposes see para 660 note 4 ante. 
5 lea view which is mentioned in the Town and Country Planning (Major Infrastructure Project Inquiries 

Procedure) (England) Rules 2005, SI 2005/2115, r 5(3)(c): see para 660 note 7 ante. 
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The Secretary of State may at any time modify the statement referred to in head (1)in the text and if he 
does so must send the modified statement to the local planning authority who must publish by local 
advertisement a notice of the modification made: ibid r 9(3). 

For the meaning of ‘major participant’ see para 660 note 9 ante. 

For the meaning of local planning authority” for these purposes see para 660 note 2 ante. 

For the meaning of ‘by local advertisement’ see para 660 note 8 ante. 

Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 9(2)(a)—(c). 

le two copies in the case of the applicant and the local planning authority or three copies in any other 
case: ibid r 9(4).‘Outline statement’ means a written statement of the principal submissions which a 
person proposes to put forward at an inquiry: r 2(1). The Secretary of State may at any time before the 
close of an inquiry request from any person entitled to appear additional copies of the outline statement 
and may specify the time within which such copies should be received by him; and any person so 
requested must ensure that the copies are received by the Secretary of State within the period specified: 
r 25(1)(a), (2). Where r 5(2) applies (see para 660 note 7 ante), the local planning authority must (1) 
include in its outline statement the terms of any direction given together with a statement of the reasons 
for it, and any view expressed or representation made on which it intends to rely in its submissions at the 
inquiry; and (2) within eight weeks from the date of the relevant notice send a copy of its outline 
statement to the person concerned: r 9(6). 

Ibid r 9(4). 

Ibid r 9(5). For the meaning of ‘environmental statement’ see para 491 note 6 ante (definition applied by 
r 2(1)). 

Ibid r 9(7). 

For the meaning of ‘circulate’ see para 660 note 9 ante. 

le sent in accordance with the Town and Country Planning (Major Infrastructure Project Inquiries 
Procedure) (England) Rules 2005, SI 2005/2115, r 9(4) or r 9(7). 

Ibid r 9(8). 

Ibid r 9(9). As to the extension of time limits see para 660 ante. 

le under ibid r 14(6): see para 663 post. 

Ibid r 9(10). 

For the meaning of ‘inspector’ see para 660 note 9 ante. 

Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 9(11)(a). 

Ibid r 9(11)(b). 

Ibid r 9(11)(c), (d). 

le the inquiry to which the 2005 Rules apply: see para 659 ante. 

Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 9(12). Rule 9(11) applies to such meetings: r 9(12). 

le two copies in the case of the applicant or the local planning authority or three copies in the case of any 
major participant: ibid r 9(13). 

Ibid r 9(13). 

Ibid r 10(1). 

Ibid r 10(2). 

le in accordance with ibid r 12(2): see para 660 note 14 ante. 

le under the Town and Country Planning Act 1990 s 76B(2)(a) (as added): see para 482 ante. 


Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 10(3). 


662. Statements of case. The applicant must: 


(1) ensure that within four weeks from the conclusion of the pre-inquiry meeting! 
or within such other period as the Secretary of State? may specify in writing?, 
two copies of his statement of case* have been received by the Secretary of State; 
and 

(2) as soon as reasonably practicable after sending the statement to the Secretary of 
State, send a copy of it to every other person entitled to appear? at the inquiry*. 

The local planning authority”, each major participant® and any other person who is 


required to send a statement of case? must: 


(a) ensure that within six weeks from the conclusion of the pre-inquiry meeting or 
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within such other period as the Secretary of State may specify in writing, two 
copies of their statement of case have been received by the Secretary of State; 
and 


(b) as soon as reasonably practicable after sending the statement to the Secretary of 
State, send a copy of it to every other person entitled to appear!” at the 
inquiry'!. 

The local planning authority must include the prescribed details’? in its statement of 
case and, where applicable, within the specified period’? send a copy of its statement of 
case to the person concerned. The local planning authority and each major participant 
must in their statements of case identify each part of the applicant’s statement of case 
with which they agree and each part with which they do not agree, and must state the 
reasons for each disagreement». 

The Secretary of State must, as soon as practicable after receipt of each statement of 
case received by him, deposit it'®. 

The applicant, the local planning authority and any major participant may in writing 
request from any other person who is required to provide a statement of case a copy of 
any document”, or of the relevant part of any document, referred to in the list of 
documents comprised in that person’s statement of case; and any such document, or 
relevant part, must be sent, as soon as practicable, to the person who requested it!®, The 
Secretary of State may in writing require any other person, who has notified him of an 
intention or wish to appear at the inquiry, to send to him two copies of that person’s 
statement of case!?; and must as soon as practicable inform that person of the name and 
address of every person to whom his statement of case is required to be sent”, 

The Secretary of State or the inspector?! may in writing require any person, who has 
sent to him a statement of case in accordance with the above provisions, to provide a 
specified number of additional copies of the statement or such further information about 
the matters contained in the statement as he may specify; and may specify the time 
within which the copies or information are to be received by him”. Any person 
required to provide additional copies or further information must: 

(i) ensure that the additional copies have been received by the Secretary of State or 

the inspector, as the case may be, within the specified time; 


(ii) ensure that two copies of the further information have been received by the 
Secretary of State or the inspector, within the specified time; and the Secretary 
of State or the inspector must, as soon as practicable after receipt, deposit that 
further information; and 


(iii) as soon as reasonably practicable after sending the further information to the 
Secretary of State or the inspector, send a copy of it to every other person 
entitled to appear? at the inquiry’. 

Any person other than the applicant who sends a statement of case to the Secretary of 
State must send with it a copy of any document or the relevant part of any document 
referred to in the list comprised in that statement, unless a copy of the document or part 
of the document in question is already available?” for inspection*®. The Secretary of State 
must send a written statement of the specified matters?” to any person from whom he 
has required a statement of case”, 

The local planning authority must afford to any person who so requests a reasonable 
opportunity to inspect and, where practicable, take copies of: 

(A) any statement of case, written comments, information or other document a 
copy of which has been sent to the local planning authority in accordance with 
these provisions; and 

(B) the local planning authority's statement of case together with a copy of any 
document, or of the relevant part of any document, referred to in the list 
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comprised in that statement, and any written comments, information or other 
documents sent by the local planning authority pursuant to these provisions, 
subject to the payment by that person of a reasonable charge”. 

If the local planning authority, the applicant, major participant or any other person 
who sends a statement of case under these provisions wishes to comment on another 
person’s statement of case they must ensure that within four weeks of its receipt, two 
copies of their written comments have been received by the Secretary of State; and the 
Secretary of State must, as soon as practicable aftér receipt, deposit such comments”. 
They must also, as soon as practicable after sending their comments to the Secretary of 
State, send a copy of them to every other person entitled to appear” at the inquiry’. 

The Secretary of State must, as soon as practicable after receipt, send to the inspector 
any statement of case, document or further information or written comments sent to 
him in accordance with the above provisions and received by him within the relevant 
period, if any, specified therein”. 


1 For the meaning of ‘pre-inquiry meeting’ see para 661 note 2 ante. 

2 Asto the Secretary of State see para 19 ante. 

3 Asto the use of electronic communications see para 660 note 3 ante. 

4 ‘Statement of case’ means, and comprises, a written statement which contains (1) full particulars of the 
case which a person proposes to put forward at an inquiry; (2) a list of any documents which that person 
intends to refer to or put in evidence; (3) a list of the individuals whom that person proposes to call as 
witnesses; and (4) the subject-matter of the evidence of each such witness: Town and Country Planning 
(Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 2(1). For the 
meaning of ‘inquiry’ see para 660 note 4 ante. 

5 Ie every person specified or referred to in ibid r 15(1): see para 664 note 2 post. 


6  Tbid r 11(1). As to statements of case under the 2002 Rules see the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 7 (revoked with 
savings). 

7 For the meaning of ‘local planning authority” for these purposes see para 660 note 2 ante. 

8 For the meaning of ‘major participant’ see para 660 note 9 ante. 

9 Iein accordance with the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) 
(England) Rules 2005, SI 2005/2115, r 11(7): see the text and note 19 infra. 

10 See note 5 supra. 

11 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 11(2). 

12 le (1) details of the time and place where the opportunity to inspect and take copies described in ibid 
r 11(13) (see the text and note 29 infra) is to be afforded; and (2) where r 5(2) applies (see para 660 note 
7 ante), the matters mentioned in r 9(2)(a)(ii), unless they have already included these in an outline 
statement: r 11(3)(a)(i), (ii). 

13 Te the period specified in ibid r 11(2). 

14 Ibid r 11(3)(b). Rule 11(3)(b) applies where r 5(2) applies (see para 660 note 7 ante): r 11(3)(b). 

15 Ibid r 11(4). 

16 Ibid r 11(5). A requirement imposed on the Secretary of State or the inspector to deposit a document is 
met by sending a copy ofit to the local planning authority; but nothing in this rule requires the Secretary 
of State or the inspector to send a copy of a document to the person from whom it was received: 
r 2(3), (4). 

17 For the meaning of ‘document’ see para 660 note 3 ante. 

18 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 11(6). 

19 Ibid r 11(7). 

20 Ibid r 11(8). 

21 For the meaning of inspector” see para 660 note 9 ante. 

22 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 11(9). 

23 See note 5 supra. 

24 ‘Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 11(10). 

25 le pursuant to ibid r 11(13): see the text and note 29 infra. 

26 Ibid r 11(11). 

27 le the matters referred to in ibid r 9(2)(a)(ii): see para 661 ante, 
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28 Ibid r 11(12). 

29 Ibid r 11(13). 

30 Ibid r 11(14)(a). 
31 See note 5 supra. 


32 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 11(14)(b). 
33 Ibid r 11(15). 


663. Date and notification of the inquiry. The date fixed by the Secretary of 
State! for the holding of the inquiry? must be, unless he considers such a date 
impracticable, not later than ten weeks after the conclusion of the pre-inquiry meeting?. 
Where the Secretary of State considers it impracticable to fix a date in accordance with 
this requirement, however, the date fixed must be the earliest date after the end of the 
period mentioned above which he considers to be practicable*. 

Unless the Secretary of State agrees a lesser period of notice with the applicant and 
the local planning authority”, he must give not less than four weeks’ written notice” of 
the date, time and place fixed by him for the holding of an inquiry to every person 
entitled to appear at the inquiry”. 

The Secretary of State may vary the date fixed for the holding of an inquiry, whether 
or not the date as varied is within the period mentioned above; and the notice 
requirements” apply to a variation of a date as they applied to the date originally fixed'”. 
The Secretary of State may also vary the time or place for the holding of an inquiry and 
must give such notice of any variation as appears to him to be reasonable!!. 

The Secretary of State may in writing require the local planning authority to take 
one or more of the following steps: 

(1) not less than two weeks before the date fixed for the holding of an inquiry, to 
publish by local advertisement'? and in the London Gazette a notice of the 
inquiry; ; 

(2) to send a notice of the inquiry to such persons or classes of persons as he may 
specify, within such period as he may specify; or 

(3) to post a notice of the inquiry in such places near to the land’, and within such 
period, as he may specify?*. 

Where the land is under the control of the applicant he must: 

(a) if so required in writing by the Secretary of State, affix a notice of the inquiry 
firmly to the land or to some object on or near the land, in such manner as to 
be readily visible to and legible by members of the public; and 

(b) not remove the notice, or cause or permit it to be removed, for such period 
before the inquiry as the Secretary of State may specify””. 

Every notice of inquiry so published, sent or posted or so affixed! must contain: 

(i) a clear statement of the date, time and place of the inquiry and of the powers 
enabling the Secretary of State to determine the application in question; 

(ii) a written description of the land sufficient to identify approximately its location; 

(iii) a brief description of the subject matter of the application; and 

(iv) details of where and when copies of any documents sent by and copied to the 
local planning authority’? may be inspected'*. 


1 As to the Secretary of State see para 19 ante. 

2 Je an inquiry to which the Town and Country Planning (Major Infrastructure Project Inquiries 
Procedure) (England) Rules 2005, SI 2005/2115, apply: see para 659 ante. For the meaning of ‘inquiry’ 
see para 660 note 4 ante. As to the date and notification of an inquiry under the 2002 Rules see the Town 
and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, 
SI 2002/1223, r 12 (revoked with savings). 

3 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 14(1). For the meaning of ‘pre-inquiry meeting’ see para 661 note 2 ante. 


4 Ibid r 14(2). 
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For the meaning of local planning authority” for these purposes see para 660 note 2 ante. 

A written notice is to be taken to have been given by the Secretary of State for these purposes where he 
and any person entitled to appear at the inquiry have agreed that notice of the matters mentioned in the 
text may instead be accessed by that person via a website, and (1) the notice is a notice to which that 
agreement applies; (2) the Secretary of State has published that notice on the website; and (3) not less 
than four wecks before the date fixed by the Secretary of State for the holding of the inquiry, the person 
is notified of (a) the publication of the notice on the website; (b) the address of the website; and (c) the 
place on the website where the notice may be accessed, and how it may be accessed: Town and Country 
Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, 
r 14(9). As to the use of electronic communications see further para 660 note 3 ante. 

Ibid r 14(3). 

Ie the period mentioned in ibid r 14(1): see the text and notes 1-3 supra. 

le ibid r 14(3): see the text and notes 5—7 supra. 

Ibid r 14(4). 

Ibid r 14(5). 

For the meaning of ‘by local advertisement’ see para 660 note 8 ante. 

For the meaning of land' for these purposes sec para 660 note 8 ante. 

Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 14(6). 

Ibid r 14(7). 

le published, sent or posted pursuant to ibid r 14(6) (see the text and notes 12-14 supra), or affixed 
pursuant to r 14(7) (see the text and note 15 supra). 

le pursuant to ibid r 11: sec para 662 ante. 

Ibid r 14(8). 


664. Appearances at the inquiry; evidence. The Town and Country Planning 
(Major Infrastructure Project Inquiries Procedure) (England) Rules 2005! set out the 
procedure with regard to: 


to 


(1) the persons entitled to appear at such an inquiry’; 

(2) the availability of representatives of government departments and other 
authorities at the inquiry’; 

(3) proofs of evidence”; 

(4) preparation of a statement of common ground”. 


See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, rr 15-18; and heads (1)-(4) in the text. 
See ibid r 15. The persons entitled to appear at an inquiry are (1) the applicant: (2) the local planning 
authority; (3) any of the following bodies if the land is situated in their area and they are not the local 
planning authority: (a) a county or district council; (b) a National Park authority; (c) an enterprise zone 
authority designated under the Local Government, Planning and Land Act 1980 Sch 32 (as amended) 
(see para 1491 et seq post); (d) the Broads Authority, within the meaning of the Norfolk and Suffolk 
Broads Act 1988; (e) a housing action trust specified in an order made under the Housing Act 1988 
s 67(1) (as amended) (see HOUSING vol 22 (Reissue) para 299); (f) an urban development corporation 
established by order of the Secretary of State under the Local Government, Planning and Land Act 1980 
s 135(1) (see para 1429 post); (4) where the land is in an area previously designated as a new town, the 
Commission for the New Towns; (5) any statutory party; (6) any major participant; (7) the council of the 
parish in which the land is situated, if that council made representations to the local planning authority 
in respect of the application in pursuance of a provision of a development order; (8) where the 
application was required to be notified to the Historic Buildings and Monuments Commission for 
England (commonly known as “English Heritage’) under the Planning (Listed Buildings and 
Conservation Areas) Act 1990 s 14 (see para 1117 post), the Commission; (9) any other person who has 
sent a statement of case in accordance with the Town and Country Planning (Major Infrastructure Project 
Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 11(2) (see para 662 ante): r 15(1). Nothing 
in r 15(1) prevents the inspector from permitting any other person to appear at an inquiry, and such 
permission must not be unreasonably withheld: r 15(2). Any person entitled or permitted to appear may 
do so on his own behalf or be represented by any other person: r 15(3). 

For the meaning of ‘local planning authority’ for these purposes see para 660 note 2 ante; for the 
meaning of ‘statutory party’ see para 660 note 7 ante; for the meaning of ‘major participant’ see para 660 
note 9 ante; for the meaning of ‘inspector’ see para 660 note 9 ante; and for the meaning of ‘the land’ see 
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para 660 note 8 ante. As to the Broads Authority see OPEN SPACES AND ANCIENT MONUMENTS vol 34 
(Reissue) para 130; as to the Commission for the New Towns see para 1383 et seq post; and as to English 
Heritage see para 1058 post. 

As to the persons entitled to appear at an inquiry under the 2002 Rules see the Town and Country 

Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 13 
(revoked with savings). 
See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 16. Where: (1) the Secretary of State or the Commission has given a 
direction described in r 5(3)(a) or (b) (see para 660 note 7 ante); or (2) the Secretary of State or any other 
Minister of the Crown or any government department, or any body falling within r 15(1)(c) (see note 2 
supra), has expressed a view described in r 5(3)(c) (see para 660 note 7 ante) and the local planning 
authority has included the terms of the expression of view in a statement sent in accordance with r 9(2) 
(see para 661 ante); or (3) another Minister of the Crown or any government department has expressed 
a view described in r 5(3)(c) and the Secretary of State has included its terms in a statement sent in 
accordance with r 9(2) (see para 661 ante), the applicant, the local planning authority or a person entitled 
to appear may, not later than four weeks before the date of an inquiry, apply in writing to the Secretary 
of State for a representative of the Secretary of State or of the other minister, department or body 
concerned to be made available at the inquiry: r 16(1). Where an application is made in accordance with 
r 16(1), the Secretary of State must make a representative available to attend the inquiry or, as the case 
may be, send the application to the other minister, department or body concerned, who must make a 
representative available to attend the inquiry: r 16(2). Any person attending an inquiry as a representative 
in pursuance of r 16 must state the reasons for the direction or expressed view and must give evidence 
and be subject to cross-examination to the same extent as any other witness: r 16(3). Nothing in r 16(3), 
however, requires a representative of a minister or a government department to answer any question 
which in the opinion of the inspector is directed to the merits of government policy: r 16(4). 

As to representatives of government departments etc at an inquiry under the 2002 Rules see the 

Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, 
SI 2002/1223, r 14 (revoked with savings). 
See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, S1 2005/2115, r 17. Any person entitled to appear at an inquiry, who proposes to give, or to 
call another person to give, evidence at the inquiry by reading a proof of evidence, must send two copies, 
in the case of the local planning authority and the applicant, or three copies in any other case, to the 
Secretary of State; and the Secretary of State must, as soon as practicable after receipt, deposit each such 
proof of evidence: r 17(1). Where a proof of evidence so sent contains more than 1,500 words, 1t must be 
accompanied by a written summary, and the Secretary of State must deposit the summary: r 17(2). 
Where a person sends copies of a proof of evidence and summary (if any), that person must at the same 
time send a copy to every other person specified or referred to in r 15(1) unless the person so specified 
or referred to has indicated in writing that he does not require to be sent a copy: r 17(3). The proof of 
evidence and any summary must be received by the Secretary of State no later than the date specified by 
the inspector pursuant to r 12(1)(b) (see para 660 note 14 ante): r 17(4). The Secretary of State must send 
to the inspector, as soon as practicable after receipt, any proof of evidence together with any summary 
sent to him in accordance with r 17 and received by him within the relevant period, if any, specified in 
therein: r 17(5). Where a written summary is provided in accordance with r 17(2), only that summary is 
to be read at the inquiry, unless the inspector permits or requires otherwise: r 17(6). Any person required 
by r 17 to send copies of a proof of evidence to the Secretary of State must send with them the same 
number of copies of the whole, or the relevant part, of any document referred to in the proof of 
evidence, unless a copy of the document or part of the document in question is already available for 
inspection pursuant to r 11(13) (see para 662 ante): r 17(7). The Secretary of State or the inspector may 
in writing require any person who has sent a copy of a proof of evidence or summary in accordance with 
r 17 to provide such additional copies of the proof or summary as he may specify and may specify the 
time within which the copy of the proof or summary is to be received by him: r 17(8). Any person 
required to provide additional copies must ensure that the copies have been received by the Secretary of 
State or inspector within the specified time: r 17(9). For the meaning of ‘deposit’ see para 662 note 16 
ante. 

As to proofs of evidence at an inquiry under the 2002 Rules see the Town and Country Planning 
(Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 15 (revoked 
with savings). 

See the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 18. “Statement of common ground” means a written statement prepared 
jointly by the local planning authority and the applicant, which contains agreed factual information 
about the proposal which is the subject of the application: r 2(1). The local planning authority and the 
applicant must together prepare an agreed statement of common ground: r 18(1). Where an agreed 
statement of common ground is prepared in accordance with r 18(1), the applicant must: (1) ensure that, 
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by the date specified by the inspector under r 12(1)(b) (see para 660 note 14 ante), two copies of the 
statement have been received by the Secretary of State; and the Secretary of State must, as soon as 
practicable after receipt, deposit that statement; (2) at the same time as he sends the statement to the 
Secretary of State, send a copy of it to every other person specified or referred to in r 15(1)(c)-(1) (see 
note 2 heads (3)-(9) supra); and (3) afford to any other person who so requests a reasonable opportunity 
to inspect and, where practicable and on payment of a reasonable charge, take copies of the statement: 
r 18(2). 

As to statements of common ground at an inquiry under the 2002 Rules see the Town and Country 
Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 16 
(revoked with savings). 


665. Procedure at the inquiry; site inspections. Except as otherwise provided 
in the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) 
(England) Rules 2005,', the inspector? must determine the procedure at an inquiry?. At 
the start of the inquiry the inspector must identify the matters to be considered at the 
inquiry, and any matters on which he requires further explanation from the persons 
entitled or permitted to appear*; but nothing in that requirement precludes any person 
entitled or permitted to appear from referring to matters which they consider relevant to 
the consideration of the application or appeal but which were not matters so identified 
by the inspector”. 


Unless in any particular case the inspector otherwise determines, the applicant is to 
begin and to have the right of final reply; and the other persons entitled or permitted to 
appear are to be heard in such order as the inspector may determine”. A person entitled 
to appear at an inquiry is entitled to call evidence and the applicant, the local planning 
authority and any major participant” are entitled to cross-examine persons giving 
evidence, but, subject to this and to the exceptions set out below®, the calling of 
evidence and the cross-examination of persons giving evidence is otherwise at the 
discretion of the inspector”. 


The inspector may refuse to permit the: 

(1) giving or production of evidence; 

(2) cross-examination of persons giving evidence; or 
(3) presentation of any other matter, 


which he considers to be irrelevant or repetitious; but where he refuses to permit the 
giving of oral evidence, the person wishing to give the evidence may submit to him any 
evidence or other matter in writing before the close of the inquiry!º. The inspector may 
refuse to permit the cross-examination of persons giving evidence, or may require such 
cross-examination to cease, if it appears to him that permitting such cross-examination 
or allowing it to continue, as the case may be, would have the effect that the inquiry 
timetable** could not be met!?. 


Where a person gives evidence at an inquiry by reading a summary of his proof of 
evidence =. 

(a) the proof of evidence’ is to be treated as tendered in evidence, unless the 
person required to provide the summary notifies the inspector that he now 
wishes to rely on the contents of that summary alone; and 

(b) the person whose evidence the proof of evidence contains is then to be subject 
to cross-examination on it to the same extent as if it were evidence he had given 
orally’. 

The inspector may direct that facilities are to be afforded to any person appearing at 
an inquiry to take or obtain copies of documentary evidence open to public 
inspection!*. He may require any person appearing or present at an inquiry who, in his 
opinion, is behaving in a disruptive manner to leave may and either refuse to permit that 
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person to return or permit him to return only on such conditions as he may specify, but 
any such person may submit to him any evidence or other matter in writing before the 
close of the inquiry’’. 

The inspector may also: 

(1) allow any person to alter or add to a statement of case’® received by the 
Secretary of State or by him”? or a proof of evidence received by the Secretary 
of State” so far as may be necessary for the purposes of the inquiry; but he must 
(if necessary by adjourning the inquiry) give every other person entitled to 
appear who is appearing at the inquiry an adequate opportunity of considering 
any such alteration or addition?*; 

(1) proceed with an inquiry in the absence of any person entitled to appear at it”; 

(iii) take into account any written representation or evidence or any other document 
received by him from any person before an inquiry opens or during the inquiry 
provided that he discloses it at the inquiry”; 

(iv) from time to time adjourn an inquiry and, if the date, time and place of the 
adjourned inquiry are announced at the inquiry before the adjournment, no 
further notice is required”. 

Any person who appears at an inquiry and makes closing submissions must by the 
close of the inquiry provide the inspector with a copy of his closing submission in 
writing”. 

The inspector may make an unaccompanied inspection of the land?º before or during 
an inquiry without giving notice of his intention to the persons entitled to appear at the 
inquiry”. During an inquiry or after its close, the inspector: 

(A) may inspect the land in the company of the applicant and the local planning 

authority; and 

(B) must make such an inspection if so requested by the applicant or the local 
planning authority before or during an inquiry”. 

In all cases where the inspector intends to make an accompanied site inspection he must 
announce during the inquiry the date and time at which he proposes to make but 
he is not bound to defer an inspection of the kind referred to heads (A) and (B) above 
where any person mentioned in those heads is not present at the time appointed””, 


1 le except as otherwise provided in the Town and Country Planning (Major Infrastructure Project 
Inquiries Procedure) (England) Rules 2005, SI 2005/2115: see para 659 et seq ante, the text and notes 
2-30 infra, and para 666 post. 

For the meaning of ‘inspector’ see para 660 note 9 ante. 

3 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 19(1). For the meaning of ‘inquiry’ for these purposes see para 660 note 4 ante. As to the 
procedure at an inquiry to which the 2002 Rules apply see the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 17 (revoked with 
savings). 

4 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 

SI 2005/2115, r 19(2). As to the persons entitled or permitted to appear see para 664 ante. 

Ibid r 19(3). 

Ibid r 19(4). 

7 For the meaning of ‘local planning authority’ for these purposes see para 660 note 2 ante; and for the 
meaning of ‘major participant’ see para 660 note 9 ante. 

8 Te subject to Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 19(5), (6), (10). 

9 Ibid r 19(5). 

10 Ibid r 19(6). 

11 Je the timetable referred to in ibid r 12(2): see para 660 note 14 ante. 

12 Ibid r 19(7). 

13 Te in accordance with ibid r 17(6): see para 664 note 4 ante. 

14 Ie referred to in ibid r 17(1): see para 664 note 4 ante. 

15 Ibid r 19(8). 


bo 
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16 Ibid r 19(9). 

17 Ibid r 19(10). 

18 For the meaning of ‘statement of case’ see para 662 ante. 

19 le under the Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 11: see para 662 ante. As to the Secretary of State see para 19 ante. 

20 le under ibid r 17: see para 664 note 4 ante. 

21 Ibid r 19(11). 

22 Ibid r 19(12). 

23 Ibid r 19(13). A 

24 Ibid r 19(14). 

25 Ibid r 19(15). 

26 For the meaning of the land” see para 660 note 8 ante. 

27 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 20(1). As to site inspections under the 2002 Rules see the Town and Country Planning 
(Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 18 (revoked 


with savings). 

28 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 20(2). 

2S) Mel ANG) 

30 Ibid r 20(4). 


666. Procedure after inquiry. After the close of an inquiry’, the lead inspector” 
must by such date as the Secretary of State? may determine make a report in writing to 
the Secretary of State which must include: 

(1) his consideration of the application; 

(2) the consideration by any additional inspector* of the matters relating to the 

application which that additional inspector has been directed to consider; 

(3) his conclusions; and 

(4) his recommendations or his reasons for not making any recommendations’. 

Where the Secretary of State determines a date by which the lead inspector is to 
report to him, he must give notice in writing® of that determination to the inspector 
and to all parties entitled to appear at the inquiry’. 

Where an assessor® has been appointed, he may, after the close of the inquiry, make a 
report in writing to the inspector in respect of the matters on which he was appointed 
to advise’. Where an assessor makes a report in accordance with this provision, the 
inspector must append it to his own report and must state in his own report how far he 
agrees or disagrees with the assessor’s report and, where he disagrees with the assessor, 
his reasons for that disagreement!º. 

When making his decision the Secretary of State may disregard any written 
representations, evidence or any other document received after the close of the 
inquiry'’. If, after the close of an inquiry, the Secretary of State: 

(a) differs from an inspector on any matter of fact mentioned in, or appearing to 

him to be material to, a conclusion reached by the inspector; or 

(b) takes into consideration any new evidence or new matter of fact (not being a 

matter of government policy), 

and is for that reason disposed to disagree with a recommendation made by the lead 
inspector, he may not come to a decision which is at variance with that 
recommendation without first notifying the persons entitled to appear at the inquiry 
who appeared at it of his disagreement and the reasons for it and affording them an 
opportunity of making written representations to him or (if the Secretary of State has 
taken into consideration any new evidence or new matter of fact, not being a matter of 
government policy) of asking for the reopening of the inquiry!?. Those persons so 
making written representations or requesting the inquiry to be reopened must ensure 
that such representations or requests are received by the Secretary of State within three 
weeks of the date of the Secretary of State’s notification??, 
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The Secretary of State may, as he thinks fit, cause an inquiry to be reopened!*, He 
must do so if asked by the applicant or the local planning authority!” in the 
circumstances’ and within the period!” mentioned above!®. Where an inquiry is 
reopened, whether by the same or a different lead inspector, the Secretary of State must 
send to the persons entitled to appear at the inquiry who appeared at it a written 
statement of the matters with respect to which further evidence is invited?”. 


For the meaning of ‘inquiry’ for these purposes see para 660 note 4 ante. 

For the meaning of lead inspector” see para 660 note 9 ante. 

As to the Secretary of State see para 19 ante. 

For the meaning of “additional inspector’ see para 660 note 9 ante. 

Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 

SI 2005/2115, r 21(1). As to the procedure after an inquiry to which the 2002 Rules apply, see the Town 

and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, 

sI 2002/1223, r 19 (revoked with savings). 

6 As to the use of electronic communications see para 660 note 3 ante. 

7 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 21(2). As to the persons entitled or permitted to appear see para 664 ante. 

8 For the meaning of ‘assessor’ see para 660 note 15 ante. 

9 Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 21(3). 

10 Ibid r 21(4). 

11 Ibid r 21(5). 

12 Ibid r 21(6). 

13 Ibid r 21(7). 

14 Ibid r 21(8). 

15 For the meaning of local planning authority” for these purposes see para 660 note 2 ante. 

16 le in the circumstances mentioned in the Town and Country Planning (Major Infrastructure Project 
Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 21(6): see the text to note 12 supra. 

17 Ie within the period mentioned in ibid r 21(7): see the text to note 13 supra. 

18 Ibid r 21(8). : 

19 Ibid r 21(8)(a). Rule 14(3)-(9) (date and notification of inquiry: see para 663 ante) applies as if the 

references to an inquiry were references to a reopened inquiry: r 21(8)(b). 
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667. Notification of Secretary of State’s decision; procedure if that decision 
is later quashed. The Secretary of State’ must, as soon as practicable, notify his 
decision on an application, and his reasons for it, in writing? to: 

(1) all persons entitled to appear? at the inquiry* who did appear; and 

(2) any other person who, having appeared at the inquiry, has asked to be notified 
of the decision”. 

Where a copy of the lead inspector's report® is not sent with the notification of the 
decision, the notification must be accompanied by a statement of his conclusions and of 
any recommendations made by him, and if a person entitled to be notified of the 
decision has not received a copy of that report, he must be supplied with a copy of it on 
written application” to the Secretary of State”. 

Where a decision of the Secretary of State on an application in respect of which an 
inquiry has been held is quashed in proceedings before any court”, the Secretary of 
State: 

(a) must send to the persons entitled to appear at the inquiry who appeared at it a 
written statement of the matters with respect to which further representations 
are invited for the purposes of his further consideration of the application; 

(b) must afford to those persons the opportunity of making written representations 
to him in respect of those matters or of asking for the reopening of the 
inquiry?% and 

(c) may, as he thinks fit, cause the inquiry to be reopened, whether by the same or 
a different lead inspector". 
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As to the Secretary of State see para 19 ante. 

Notification in writing of a decision and reasons is to be taken to have been given to a person for these 

purposes where (1) the Secretary of State and the person have agreed that decisions and reasons required 

under this rule to be given in writing may instead be accessed by that person via a website; (2) the 
decision and reasons are a decision and reasons to which that agreement applies; (3) the Secretary of State 
has published the decision and reasons on a website; and (4) the person is notified, in manner for the time 
being agreed between him and the Secretary of State, of (a) the publication of the decision and reasons 
on a website; (b) the address of the website; and (c) the place on the website where the decision and 
reasons may be accessed, and how they may be accessed: Town and Country Planning (Major 

Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, r 22(2). 

As to the persons entitled or permitted to appear see para 664 ante. 

For the meaning of ‘inquiry’ for these purposes see para 660 note 4 ante. 

Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 

SI 2005/2115, r 22(1). As to the procedure after an inquiry under the 2002 Rules see the Town and 

Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2002, 

SI 2002/1223, r 20 (revoked with savings). 

6 For these purposes ‘report’ includes any assessor’s report appended to an inspectors report and an 
additional inspector’s report appended to the lead inspector’s report but does not include any other 
documents so appended; but any person who has received a copy of the report may apply to the 
Secretary of State in writing, within six weeks of the date of the Secretary of State’s decision, for an 
opportunity of inspecting any such documents and the Secretary of State must afford him that 
opportunity: Town and Country Planning (Major Infrastructure Project Inquiries Procedure) (England) 
Rules 2005, SI 2005/2115, r 22(4). For the meanings of ‘lead inspector’ and ‘additional inspector’ see 
para 660 note 9 ante; and for the meaning of ‘assessor’ see para 660 note 15 ante. 

7 Any person so applying to the Secretary of State must ensure that his application is received by the 

Secretary of State within four weeks of the Secretary of State’s determination: ibid r 22(5). 

Ibid r 22(3). 

As to challenging the validity of a decision see paras 43 et seq, 650 ante. 

10 Those persons making representations or asking for the inquiry to be reopened under the Town and 
Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, r 23(1)(b) (see head (b) in the text) must ensure that such representations or requests are 
received by the Secretary of State within three weeks of the date of the written statement sent under 
r 23(1)(a) (see head (a) in the text): r 23(3). 

11 Ibid r 23(1). If he does so, r 14(3)-(9) (see para 663 ante) applies as if the references to an inquiry were 

references to a reopened inquiry: r 23(2). 

Where a decision under the 2002 Rules is quashed, the application must be redetermined in 
accordance with the 2005 Rules: see para 659 ante. 
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B. ENFORCEMENT ETC APPEALS 


668. Application of rules. Rules have been made! which apply in relation to any 
local inquiry caused by the Secretary of State? to be held in England before he 
determines an appeal made on or after 23 December 2002: 

(1) under the Town and Country Planning Act 1990 against an enforcement 
notice?; 

(2) under that Act against the refusal or non-determination of an application for a 
certificate of lawful use or development*; 

(3) under the Planning (Listed Buildings and Conservation Areas) Act 1990 against a 
listed building enforcement notice? or under that Act® against a conservation 
area enforcement notice”. 

Those rules do not, however, apply to any local inquiry by reason of the application of 
any provision mentioned in heads (1) to (3) above by or under any other enactment?, 

Rules have also been made? which apply in relation to any local inquiry caused by 

the National Assembly for Wales!” to be held in Wales before it determines an appeal 
made on or after 1 June 2003 such as is described in heads (1) to (3) above!!. 


1 See the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686 (as amended); and para 669 et seq post. 


2 As to the Secretary of State see para 19 ante. 
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le an appeal under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. For 
these purposes, ‘enforcement notice’ means a notice under s 172 (as substituted) (see para 561 ante): 
Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 2(1) (renumbered as such by SI 2003/956). 

le an appeal under the Town and Country Planning Act 1990 s 195 (as amended): see para 613 ante. 
“Certificate of lawful use or development’ means a certificate under s 191 or s 192 (each as substituted) 
(see paras 586-587 ante): Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 2(1) (as renumbered: see note 3 supra). 

le an appeal under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 39 (as amended): 
see para 1191 post. For these purposes, ‘enforcement notice’ means a notice under s 38 (as amended) (see 
para 1146 post): Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 2(1) (as renumbered: see note 3 supra). 

le under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 39 (as amended) as applied 
by s 74(3): see para 1197 post. 

See the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, r 3(1). 

Ibid r 3(1). For transitional provisions see rr 3(2), 26(1), (2). 

See the Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269 (as amended); and para 669 et seq post. 

As to the Assembly see para 20 ante. 

See the Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 3(1). The 2003 Rules do not apply to any local inquiry by reason of the application of 
any provision mentioned in r 3 by or under any other enactment: r 3(1). For transitional provisions see 
tr NO), AOC), (2): 


669.  Pre-inquiry procedure; use of electronic communications. Rules have 
been made! in relation to the pre-inquiry procedure for local inquiries? caused by the 
Secretary of State? to be held in England, or by the National Assembly for Wales* to be 
held in Wales, before the determination of certain enforcement and other appeals’. 
Those rules set out the procedure with regard to: 


(1) preliminary information to be supplied by the local planning authority?; 

(2) notification of the name of the inspector”, 

(3) the procedure where a pre-inquiry meeting is to be held’; 

(4) service of a statement of matters by the Secretary of State or the Assembly”: 
(5) service of statements of case etc’; 

(6) the inspector’s further powers to hold pre-inquiry meetings!!; 

(7) the inquiry timetable"?; 

(8) the appointment of an assessor". 

Provision is also made for the service of documents**, for any purposes of the relevant 


rules which are capable of being carried out electronically, by the use of electronic 
communications”. 


1 


hw 


See para 668 ante. 

le local inquiries to which the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686 (as amended), or the Town and Country Planning (Enforcement) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269 (as amended), apply: see para 668 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

See the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, rr 4-10, 12 (as amended); the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, rr 4-10, 12 (as amended); and the text and notes 6-13 
infra. 

See, in relation to England, the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 4. The Secretary of State must, as soon as practicable after it is 
determined to hold an inquiry under the 2002 Rules, inform the appellant and the local planning 
authority in writing that an inquiry is to be held: r 4(1). The local planning authority must within two 
weeks of the starting date: (1) send to the Secretary of State and the appellant a completed questionnaire 
and a copy of each of the documents referred to in it (r 4(2)(a)); (2) in the case of an enforcement appeal, 
notify any: (a) person on whom a copy of the enforcement notice has been served; (b) occupier of 
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property in the locality in which the land to which the enforcement notice relates is situated; and (c) 
other person who in the opinion of the local planning authority is affected by the breach of planning 
control or contravention of listed building or conservation area control which is alleged in the 
enforcement notice, that an appeal has been made and of the address to which and of the period within 
which they may make representations to the Secretary of State (r 4(2)(b)). 

“Questionnaire” means a document in the form supplied by the Secretary of State to local planning 
authorities for the purpose of proceedings under the 2002 Rules, and for this purpose a form is taken to 
be supplied where the Secretary of State has published it on a website and has notified the local planning 
authority of publication of the form on the website, the address of the website and the place on the 
website where the form may be accessed, and how it may be accessed: r 2(1) (renumbered and amended 
by SI 2003/956). ‘Local planning authority’ means in relation to an enforcement appeal, the body which 
issued the relevant enforcement notice and in relation to an appeal against the refusal or 
non-determination of an application for a certificate of lawful use or development, the body to which 
the application was made: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 2(1) (as so renumbered). ‘Enforcement appeal’ means an appeal against an 
enforcement notice; and “enforcement notice” means a notice under the Town and Country Planning 
Act 1990 s 172 (as substituted) (see para 561 ante) or under the Planning (Listed Buildings and 
Conservation Areas) Act 1990 s 38 (as amended) (see para 1146 post): Town and Country Planning 
(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 2(1) (as so renumbered). 
“Starting date” means the date of the (1) Secretary of State's written notice to the appellant and the local 
planning authority that he has received all the documents required to enable him to entertain the appeal 
pursuant to the Town and Country Planning (Enforcement Notices and Appeals) (England) 
Regulations 2002, 2002/2682, reg 10 (see para 607 ante); or (ii) relevant notice, whichever is the later; 
and ‘relevant notice’ means the Secretary of State’s written notice under the Town and Country Planning 
(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 4(1) informing the appellant 
and the local planning authority that an inquiry is to be held: r 2(1) (as so renumbered). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 4(1), (2), which refers to the Assembly rather than to the 
Secretary of State. For the relevant definitions see r 2(1) (renumbered and amended by SI 2004/3172). 

The Secretary of State or, as the case may be, the Assembly may at any time in any particular case 
allow further time for the taking of any step which is required or enabled to be taken by virtue of the 
applicable 2002 or 2003 Rules, and references in those rules to a day by which, or period within which, 
any step is required or enabled to be taken are to be construed accordingly: see the Town and Country 
Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 23; the Town and 
Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 23. 

Notices or documents required or authorised to be served, sent or supplied under the 2002 or 2003 
Rules may be served, sent or supplied by post or by using electronic communications to serve, send or 
supply the notice or document (as the case may be) to a person at such address as may for the time being 
be specified by the person for that purpose: Town and Country Planning (Enforcement) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2686, r 25 (substituted by SI 2003/956); Town and Country 
Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 25 (added by 
SI 2004/3172). See further notes 14-15 infra. 

7 In relation to England, the Secretary of State, and in relation to Wales, the Assembly, must notify the 
name of the inspector to every person entitled to appear at the inquiry; and where he or it appoints 
another inspector instead of the person previously appointed and it is not practicable to notify the new 
appointment before the inquiry is held, the inspector holding the inquiry must, at its commencement, 
announce his name and the fact of his appointment: Town and Country Planning (Enforcement) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 5(1), (2); Town and Country Planning 
(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 5(1), (2). Inspector” means a 
person appointed by the Secretary of State or the Assembly to hold the relevant inquiry or reopened 
inquiry: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, r 2(1) (as renumbered: see note 6 supra); Town and Country Planning (Enforcement) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 2(1) (as renumbered: see note 6 supra). 

8 See para 670 post. 


9 The Secretary of State in relation to England or the Assembly in relation to Wales may, before an inquiry 
is held, serve on the local planning authority, the appellant, any person required to serve a statement of 
case pursuant to the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 8(6) or the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 8(6) (see para 671 post) and, in the case of an 
enforcement appeal, any person on whom a copy of the enforcement notice has been served, a written 
statement of the matters about which he or the Assembly particularly wishes to be informed for the 
purposes of his or its consideration of the appeal: Town and Country Planning (Enforcement) (Inquiries 
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Procedure) (England) Rules 2002, SI 2002/2686, r 7; Town and Country Planning (Enforcement) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 7. 

See para 671 post. 

See para 670 post. 

See, in relation to England, the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 10. The inspector must prepare a timetable for the proceedings at, 
or at part of, an inquiry where (1) a pre-inquiry meeting is held; or (2) it appears to the Secretary of State 
likely that an inquiry will last for four days or more: r 10(1). In respect of shorter inquiries or those 
where no pre-inquiry meeting is held the inspector may at any time prepare a timetable for the 
proceedings at, or at part of, an inquiry: r 10(2). The inspector may, at any time, vary the timetable so 
prepared: r 10(3). The inspector may specify in a timetable so prepared a date by which any proof of 
evidence and summary sent in accordance with r 16(1) (see para 673 post) must be sent to the Secretary 
of State: r 10(4). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Inquiries 

Procedure) (Wales) Rules 2003, SI 2003/1269, r 10(1)-(4). 
In relation to England, where the Secretary of State appoints an assessor he must notify every person 
entitled to appear at the inquiry of the name of the assessor and of the matters on which he is to advise 
the inspector: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, r 12. “Assessor” means a person appointed by the Secretary of State to sit with an inspector 
at an inquiry or reopened inquiry to advise the inspector on such matters arising as the Secretary of State 
may specify: r 2(1) (as renumbered: see note 6 supra). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Inquiries 

Procedure) (Wales) Rules 2003, SI 2003/1269, r 12; and for the meaning of ‘assessor’ see r 2(1) (as 
renumbered: see note 6 supra). 
‘Document’ includes a photograph, map or plan: Town and Country Planning (Enforcement) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2686, r 2(1); Town and Country Planning (Enforcement) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 2(1) (both as renumbered: see note 6 supra). 
See, in relation to England, the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 2(2)-(8) (added by SI 2003/956). In the 2002 Rules, and in 
relation to the use of electronic communications for any purpose of those rules which is capable of being 
carried out electronically: (1) the expression ‘address’ includes any number or address used for the 
purposes of such communications, except that where those rules impose an obligation on any person to 
provide a name and address to any other person, the obligation is not to be fulfilled unless the person on 
whom it is imposed provides a postal address; (2) references to statements, notices, summaries, 
applications, or other documents, or to copies of such documents, include references to such documents 
or copies of them in electronic form: Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 2(2) (as so added). Rule 2(4)-(8) (as so added) applies where an 
electronic communication is used by a person for the purpose of fulfilling any requirement in those rules 
that an application, notice, or other document should be made, sent or given to any other person (‘the 
recipient’): r 2(3) (as so added). The requirement is to be taken to be fulfilled where the application, 
notice, or other document or (in the case of an agreement) the text concluding the agreement which is 
transmitted by means of the electronic communication is (a) capable of being accessed by the recipient; 
(b) legible in all material respects; and (c) sufficiently permanent to be used for subsequent reference 
(r 2(4) (as so added)); and ‘legible in all material respects’ means that the information contained in the 
notice or document is available to the recipient to no lesser extent than it would be if sent or given by 
means of a notice or document in printed form (r 2(5) (as so added)). Where the electronic 
communication is received by the recipient outside the recipient’s business hours, it is to be taken to have 
been received on the next working day; and for this purpose ‘working day’ means a day which is not a 
Saturday, Sunday, bank holiday or other public holiday: r 2(6) (as so added). A requirement in the 2002 
Rules that any notice or other document should be in writing is fulfilled where the document 
transmitted meets the criteria in r 2(4) (as so added), and ‘written’ and cognate expressions are to be 
construed accordingly: r 2(7) (as so added). A requirement in those rules to send more than one copy of 
a statement or other document may be complied with by sending one copy only of the statement or 
document in question: r 2(8) (as so added). For these purposes, ‘electronic communication’ has the 
meaning given in the Electronic Communications Act 2000 s 15(1) (as amended) (see EVIDENCE 
vol 17(1) (Reissue) para 885 note 15; TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 
Reissue) para 616): Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 2(1) (as renumbered and amended: see note 6 supra). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 2(2)-(8) (added by SI 2004/3172). 

Where a person is no longer willing to accept the use of electronic communications for any purpose 
of the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686 (as amended), or as the case may be, any purpose of the Town and Country Planning 
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(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269 (as amended), which is capable 
of being effected electronically, he must give notice in writing: (1) withdrawing any address notified to 
the Secretary of State (or the Assembly) or to a local planning authority for that purpose; or (2) revoking 
any agreement entered into with the Secretary of State (or the Assembly) or with a local planning 
authority for that purpose; and such withdrawal or revocation is to be final and to take effect on a date 
specified by the person in the notice but not less than seven days after the date on which the notice is 
given: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, r 25A (added by SI 2003/956); Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 25A (added by SI 2004/3172). 


670. Pre-inquiry meetings. Ifthe Secretary of State? expects a local inquiry” to be 
held in England before the determination of certain enforcement and other appeals to 
last for four days or more, or if the National Assembly for Wales? expects such a local 
inquiry* to be held in Wales to last for eight days or more, he or the Assembly must hold 
a pre-inquiry meeting” unless he or it considers it unnecessary?. He or the Assembly may 
hold a pre-inquiry meeting for shorter inquiries if it appears to him or to the Assembly 
to be necessary”. 

Where the Secretary of State or the Assembly decides to hold a pre-inquiry meeting 

the following provisions apply: 

(1) he or the Assembly must send to the appellant and the local planning authority? 
notice of his or its intention to hold a pre-inquiry meeting and a statement of 
the matters about which he or it particularly wishes to be informed for the 
purposes of his or its consideration of the appeal in question; 


(2) the local planning authority must publish in a newspaper circulating in the 
locality in which the land” is situated a notice of the Secretary of State's or the 
Assembly's intention to hold a pre-inquiry meeting and of the statement sent in 
accordance with head (1) above; and 


(3) the appellant and the local planning authority must send two copies of their 
outline statement!” to the Secretary of State within eight weeks of the starting 
date = 

The Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of the local planning authority’s outline statement to the appellant and a copy of 
the appellant’s outline statement to the local planning authority!?. He or the Assembly 
may in writing require any other person who has notified him or it of an intention or a 
wish to appear at the inquiry to send an outline statement to him or to the Assembly, to 
the appellant and to the local planning authority!*; and a person so required to send an 
outline statement must send it to the Secretary of State or the Assembly, the appellant 
and the local planning authority within four weeks of the date on which the Secretary 
of State or the Assembly so requires'*. 

The pre-inquiry meeting, or where there is more than one, the first pre-inquiry 
meeting, must be held within 16 weeks of the starting date!”. The Secretary of State or 
the Assembly must give not less than three weeks’ written notice!S of the pre-inquiry 
meeting to: 

(a) the appellant; 

(b) the local planning authority; 

(c) any person known at the date of the notice to be entitled to appear at the 

inquiry"; and 

(d) any other person whose presence at the pre-inquiry meeting appears to him or 
to the Assembly to be desirable'8, 

The inspector” must preside at the pre-inquiry meeting”. He must determine the 

matters to be discussed and the procedure to be followed?!. He may require any person 
present at the pre-inquiry meeting who, in his opinion, is behaving in a disruptive 
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manner to leave and may refuse to permit that person to return to or attend any further 
pre-inquiry meeting, or may permit him to return or attend only on such conditions as 
he may specify”. 

Where a pre-inquiry meeting has been so held, the inspector may hold a further 
pre-inquiry meeting and he must arrange for such notice to be given of a further 
pre-inquiry meeting as appears to him necessary”. 

If the Secretary of State or the Assembly requests any further information from the 
appellant or the local planning authority at the pre-inquiry meeting, they must send two 
copies of it to him or to the Assembly and, in the case of an enforcement appeal**, a 
copy to any person on whom a copy of the enforcement notice?” has been served, 
within four weeks of the conclusion of the pre-inquiry meeting?*. Where the Secretary 
of State or the Assembly so receives further information he or it must, as soon as 
practicable after receipt, send a copy of such further information received from the 
appellant to the local planning authority and send a copy of such further information 
received from the local planning authority to the appellant?”. 

Where no pre-inquiry meeting is held pursuant to the above provisions, an inspector 
may hold one if he thinks it necessary”. An inspector must give not less than two weeks’ 
written notice of a pre-inquiry meeting he proposes to hold under this power to: 

(i) the appellant; 

(ii) the local planning authority; 

(iii) any person known at the date of the notice to be entitled to appear at the 

inquiry; and 

(iv) any other person whose presence at the pre-inquiry meeting appears to him to 

be desirable””. 


1 As to the Secretary of State see para 19 ante. 
le an inquiry to which the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686 (as amended) apply: see para 668 ante. 

3 As to the Assembly see para 20 ante. 

4 Te an inquiry to which the Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1269 (as amended) apply: see para 668 ante. 

5 ‘Pre-inquiry meeting’ means a meeting held before an inquiry to consider what may be done with a 
view to securing that the inquiry is conducted efficiently and expeditiously, and where two or more such 
meetings are held references to the conclusion of a pre-inquiry meeting are references to the conclusion 
of the final meeting: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 2(1) (renumbered by SI 2003/956); Town and Country Planning 
(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 2(1) (renumbered by 
SI 2004/3172). 

6 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(1)(a); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(1)(a). 

7 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(1)(b); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(1)(b). 

8 For the meaning of ‘local planning authority’ for these purposes see para 669 note 6 ante. 

9 For these purposes, ‘land’ means the land or building to which an inquiry relates: Town and Country 
Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 2(1) (as 
renumbered: see note 5 supra); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1269, r 2(1) (as renumbered: see note 5 supra). 

10 ‘Outline statement’ means a written statement of the principal submissions which a person proposes to 
put forward at an inquiry: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 2(1) (as renumbered: see note 5 supra); Town and Country Planning 
(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 2(1) (as renumbered: see note 
5 supra). 

11 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(2); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 


SI 2003/1269, r 6(2). 
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Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(3); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(3). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(4); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(4). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(5); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(5). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(6); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(6). For the meaning of ‘starting date’ see para 669 note 6 ante. 

As to the use of electronic communications see para 669 note 15 ante. 

As to the persons entitled to appear see para 673 post. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(7); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(7). The Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 11(6) or, as the case may be, the Town and Country Planning 
(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 11(6) (see para 672 post) 
applies to a pre-inquiry meeting as it does to the holding of an inquiry: Town and Country Planning 
(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 6(8); Town and Country 
Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 6(8). 

For the meaning of “inspector” see para 669 note 7 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(9)(a); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(9)(a). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(9)(b); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(9)(b). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(9)(c), (d); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(9)(c), (d). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(10); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(10). The provisions set out in the text to notes 19-22 apply to such a pre-inquiry 
meeting: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, r 6(10); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1269, r 6(10). 

For the meaning of ‘enforcement appeal’ see para 669 note 6 ante. 

For the meaning of ‘enforcement notice’ see para 669 note 6 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/ 2686, 
r 6(11); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(11). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 6(12); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 6(12). 

‘Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 9(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 9(1). The Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 11(6) or, as the case may be, the Town and Country Planning 
(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 11(6) (see para 672 post) 
applies to a pre-inquiry meeting so held: Town and Country Planning (Enforcement) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2686, r 9(3); Town and Country Planning (Enforcement) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 96); 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 


r 9(2); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 9(2). 


671. Statements of case. The local planning authority! must, within six weeks of 
the starting date? of a local inquiry to be held before the determination of certain 
enforcement and other appeals? or, where a pre-inquiry meeting” is held®, within four 
weeks of the conclusion of that pre-inquiry meeting, serve two copies of its statement of 
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case? on the Secretary of State” or, if the inquiry is held in Wales, on the National 
Assembly for Wales*. The authority must also, in the case of an enforcement appeal”, so 


serve a copy on any person on whom a copy of the enforcement notice!º has been 
11 
seed 


The appellant must: 

(1) in the case of an appeal where no pre-inquiry meeting is held, within six weeks 
of the starting date; or 

(2) in any case where a pre-inquiry meeting is held, within four weeks of the 
conclusion of that pre-inquiry meeting, 


serve two copies of his statement of case on the Secretary of State or the Assembly and, 
in the case of an enforcement appeal, a copy on any person on whom a copy of the 
enforcement notice has been served!?. The Secretary of State or the Assembly must, as 
soon as practicable after receipt, send a copy of the local planning authority' statement 
of case to the appellant and a copy of the appellant’s statement of case to the local 
planning authority'?. The appellant and the local planning authority may in writing! 
each require the other to send them a copy of any document'®, or the relevant part of 
any document, referred to in the list of documents comprised in that party’s statement of 
case; and any such document, or relevant part, must be sent, as soon as practicable, to 
the party who required it!®. 
The Secretary of State or the Assembly may in writing require any other person, who 
has notified him or it of an intention or a wish to appear at the inquiry, to serve: 
(a) copies of their statement of case on him or on the Assembly within four weeks 
of being so required; and 
(b) in the case of an enforcement appeal, simultaneously, a copy of their statement 
of case on any person specified by the Secretary of State or the Assembly; 


and the Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of each such statement of case to the local planning authority and to the 
appellant’’. He or it must also, as soon as practicable, send to any person from whom he 
or it so requires a statement of case a copy of the statements of case of the appellant and 
the local planning authority and inform that person of the name and address of every 
person to whom his statement of case is required to be sent’®. 

The Secretary of State (or the Assembly) or the inspector!? may in writing require 
any person who has served on him or on it a statement of case in accordance with the 
provisions set out above to provide such further information about the matters contained 
in the statement of case as he or it may specify and may specify the time within which 
the information is to be sent to him or to it?º. A local planning authority or appellant 
required to provide further information must send within the time specified two copies 
of that information in writing to the Secretary of State (or the Assembly) or, as the case 
may be, the inspector and, in the case of an enforcement appeal, a copy to any person on 
whom a copy of the enforcement notice has been served?!. The Secretary of State (or 
the Assembly) or, as the case may be, the inspector, must, as soon as practicable after 
receipt, send a copy of the further information received from the local planning 
authority to the appellant and a copy of the further information received from the 
appellant to the local planning authority”. Any other person required to provide further 
information must send within the time specified three copies of that information in 
writing to the Secretary of State (or the Assembly) or, as the case may be, to the 
inspector and, in the case of an enforcement appeal, a copy to any person on whom a 
copy of the enforcement notice has been served; and the Secretary of State (or the 
Assembly) or, as the case may be, the inspector, must, as soon as practicable after receipt, 
send a copy of the further information to the local planning authority and the 
appellant”. Any person other than the appellant who serves a statement of case on the 
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Secretary of State or the Assembly must send with it a copy of any document or the 
relevant part of any document referred to in the list comprised in that statement, ae 
a copy of the document or part of the document in question 1s already available** for 
inspection”, 

Unless he or it has already done so, the Secretary of State or the Assembly must, 
within 12 weeks of the starting date, send a written statement of the specified matters? 
to: 

(i) the appellant; 

(ii) the local planning authority; 

(ii) in the case of an enforcement appeal, any person on whom a copy of the 

enforcement notice has been served; and 

(iv) any person from whom he or the Assembly has required a statement of case”. 

The local planning authority must give any person who so requests a reasonable 
opportunity”? to inspect and, where practicable, take copies of: 

(A) any statement of case, written comments, further information or other 
document a copy of which has been sent to the local planning authority in 
accordance with the provisions set out above; and 

(B) the local planning authority's completed questionnaire?” and statement of case 
together with a copy of any document, or of the relevant part of any document, 
referred to in the list comprised in that statement, and any written comments, 
information or other documents sent by the local planning authority pursuant 
to those provisions””, 

If the local planning authority or the appellant wishes to comment on another 
person's statement of case, they must send within nine weeks of the starting date two 
copies of their written comments to the Secretary of State or the Assembly and, in the 
case of an enforcement appeal, a copy of their written comments to any person on 
whom a copy of the enforcement notice has been served; and the Secretary of State or 
the Assembly must, as soon as practicable after receipt, send a copy of the written 
comments received from the appellant to the local planning authority and a copy of the 
written comments received from the local planning authority to the appellant”!. Any 
person, other than the local planning authority or the appellant, who serves a statement 
of case on the Secretary of State or the Assembly under the provisions set out above and 
who wishes to comment on another person' statement of case, must send, not less than 
four weeks before the date fixed for the holding of the inquiry, three copies of their 
written comments to the Secretary of State or the Assembly and, in the case of an 
enforcement appeal, a copy of their written comments to any person on whom a copy 
of the enforcement notice has been served; and the Secretary of State or the Assembly 
must, as soon as practicable after receipt, send a copy of the written comments to the 
local planning authority and to the appellant**. The Secretary of State or the Assembly 
must also, as soon as practicable after receipt, send to the inspector any statement of case, 
document or further information or written comments sent to him or to it in 


accordance with the relevant provisions*? and within the relevant period, if any, specified 
therein. 


` 


1 For the meaning of “local planning authority’ for these purposes see para 669 note 6 ante. 
For the meaning of ‘starting date’ see para 669 note 6 ante. 

3 lean inquiry to which the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686 (as amended) or the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269 (as amended) apply: see para 668 ante. 

4 For the meaning of ‘pre-inquiry meeting’ see para 670 note 5 ante. 

5 le pursuant to the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 


Rules 2002, SI 2002/2686, r 6 or the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1269, r 6: see para 670 ante. 
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‘Statement of case’ means, and is comprised of, a written statement which contains full particulars of the 
case which a person proposes to put forward at an inquiry, and a list of any documents which that person 
intends to refer to or put in evidence: Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 2(1) (renumbered by SI 2003/956); Town and Country Planning 
(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 2(1) (renumbered by 
SI 2004/3172). The local planning authority must include in its statement of case details of the time and 
place where the opportunity will be given to inspect and take copies described in the text to notes 28-30 
infra (and including, in any case in which the local planning authority relies on the provisions set out in 
note 28 infra, the details mentioned in that note): Town and Country Planning (Enforcement) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2686, r 8(2) (amended by SI 2003/956); Town and Country 
Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 8(2) (amended by 
SI 2004/3172). 

As to the Secretary of State see para 19 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(1). As to the Assembly see para 20 ante. 

For the meaning of ‘enforcement appeal’ see para 669 note 6 ante. 

For the meaning of ‘enforcement notice’ see para 669 note 6 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(1). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(3); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(3). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(4); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(4). 

As to the use of electronic communications see para 669 note 15 ante. 

For the meaning of ‘document’ see para 669 note 14 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(5); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(5). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(6); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(6). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(7); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(7). 

For the meaning of “inspector” see para 669 note 7 ante. 

Town and Country Planning (Enforcement) (Inguiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(8); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(8). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(9)(a), (b); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(9)(a), (b). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(9); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(9). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(10); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(10). 

le pursuant to the provisions set out in the text to notes 2830 infra. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(11); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(11). 

le the matters referred to in the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 6(2)(a)(1i) or, as the case may be, in the Town and Country 
Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 6(2)(a) (ii): see 
para 670 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(12); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(12). 
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28 For these purposes, an opportunity is to be taken to have been given to a person where the person is 
notified of publication on a website of the documents mentioned in the text, of the address of the 
website, of the place on the website where the documents may be accessed, and of how they may be 
accessed: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, r 8(13A) (added by SI 2003/956); Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 8(13A) (added by SI 2004/3172). 

29 For the meaning of “questionnaire” see para 669 note 6 ante. 

30 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(13); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(13). See also note 6 supra. 

31 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(14); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(14). 

32 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(15); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(15). 

33 le in accordance with the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 8 (as amended) or, as the case may be, with the Town and Country 
Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 8 (as amended): see 
the text and notes 1-32 supra. 

34 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 8(16); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 8(16). 


672. Date and notification of the inquiry. The date fixed by the Secretary of 
State! for the holding of a local inquiry in England, or by the National Assembly? for 
Wales for the holding of such an inquiry in Wales, before the determination of certain 
enforcement and other appeals? must be, unless he or the Assembly considers such a date 
impracticable, not later than 22 weeks after the starting date* or, in a case where a 
pre-inquiry meeting” is held, eight weeks after the conclusion of that meeting”. Where 
the Secretary of State or the Assembly considers it impracticable to fix a date in 
accordance with the above requirements, the date fixed must be the earliest date after the 
end of the relevant period mentioned above which he or it considers to be practicable”. 

Unless the Secretary of State or the Assembly agrees a lesser period of notice with the 
appellant and the local planning authority*, he or the Assembly must give not less than 
four weeks” written notice? of the date, time and place fixed by him or by it for the 
holding of an inquiry to every person entitled to appear at the inquiry?”. 

The Secretary of State or the Assembly may vary the date fixed for the holding of an 
inquiry, whether or not the date as varied is within the relevant period!! mentioned 
above'*. He or the Assembly may also vary the time or place for the holding of an 
inquiry and must give such notice as appears to him or to the Assembly to be 
reasonable ">. 

The Secretary of State or the Assembly may in writing’ require the local planning 
authority to take one or more of the following steps: 

(1) not less than two weeks before the date fixed for the holding of an inquiry, to 
publish a notice of the inquiry in one or more newspapers circulating in the 
locality in which the land?” is situated; 

(2) to send a notice of the inquiry to such persons or classes of persons as he or the 
Assembly may specify, within such period as he or it may specify; or 

(3) to post a notice of the inquiry in a conspicuous place near to the land, within 
such period as he or the Assembly may specify!®. 

Where the land is under the control of the appellant, he must: 

(a) if so required in writing by the Secretary of State or the Assembly, affix a notice 
of the inquiry firmly to the land or to some object on or near the land, in such 
manner as to be readily visible to and legible by members of the public; and 
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(b) not remove the notice, or cause or permit it to be removed, for such period 
before the inquiry as the Secretary of State or the Assembly may specify”. 

Every notice of inquiry so published, sent or posted'® or so affixed!? must contain: 

(i) a clear statement of the date, time and place of the inquiry and of the powers 
enabling the Secretary of State or the Assembly to determine the appeal in 
question; 

(1) a written description of the land sufficient to identify approximately its location; 

(11) a brief description of the subject matter of the appeal; and 

(iv) details of where and when copies of the local planning authority’s completed 
questionnaire?” and any document?! sent by and copied to the authority? may 
be inspected”. 


As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

le an inquiry to which the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686 (as amended) or the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269 (as amended) apply: see para 668 ante. 

For the meaning of ‘starting date’ see para 669 note 6 ante. 

For the meaning of 'pre-inquiry meeting’ see para 670 note 5 ante. 

Town and Country Planning (Enforcement) (Inguiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 11(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI AU ey 268), se CD), 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 11(2); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SH 2005/1288), + VU). 

For the meaning of ‘local planning authority’ for these purposes see para 669 note 6 ante. 

A written notice is to be taken to have been given by the Secretary of State or the Assembly for these 
purposes where he or the Assembly and any person entitled to appear at the inquiry have agreed that 
notice of the matters mentioned m the text to note 10 infra may instead be accessed by that person via 
a website, and (1) the notice is a notice to which that agreement applies; (2) the Secretary of State or the 
Assembly has published that notice on the website; (3) not less than four weeks before the date fixed by 
the Secretary of State or the Assembly for the holding of the inquiry, the person is notified of (a) the 
publication of the notice on a website; (b) the address of the website; and (c) the place on the website 
where the notice may be accessed, and how it may be accessed: Town and Country Planning 
(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 11(3A) (added by 
SI 2003/956); Town and Country Planning (Enforcernent) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 11(3A) (added by SI 2004/3172). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 11(3); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 11(3). 

le the period mentioned in the text to notes 4-6 supra. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 11(4); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 11(4). The Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 11(3), GA) (as added: see note 9 supra), or, as the case may be, the Town 
and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, 
r 11(3), (3A) (as added: see note 9 supra) applies to a variation of the date as it applied to the date 
originally fixed: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 11(4) (amended by SI 2003/956); Town and Country Planning 
(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 11(4) (amended by 
SI 2004/3172). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 11(5); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 11(5). 

As to the use of electronic communications see para 669 note 15 ante. 

For the meaning of ‘the land’ for these purposes see para 670 note 9 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 11(6); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 


SI 2003/1269, r 11(6). 
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17 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 11(7); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 11(7). l 

18 le pursuant to the provisions set out in heads (1)—(3) in the text. 

19 le pursuant to the provisions set out in heads (a)-(b) in the text. 

20 For the meaning of ‘questionnaire’ see para 669 note 6 ante. 

21 For the meaning of ‘document’ see para 669 note 14 ante. o 

22 le pursuant to the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 8 (as amended) or the Town and Country Planning (Enforcement) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 8 (as amended): see para 671 ante. 

23 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 11(8); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 11(8). 


673. Appearances at the inquiry; evidence. Rules have been made’? in relation 
to appearances at, and evidence before, local inquiries” caused by the Secretary of Staten 
to be held in England, or caused by the National Assembly for Wales* to be held in 
Wales, before the determination of certain enforcement and other appeals?. Those rules 
make provision with regard to: 

(1) the persons entitled to appear at such an inquiry?; 

(2) the information to be provided by all parties’; 

(3) the availability of representatives of government departments and other 

authorities at the inquiry*; 

(4) proofs of evidence”; 

(5) preparation of a statement of common ground”; 

(6) the provision of additional copies of documents and information”. 


1 See para 668 ante. 

2 Te inquiries to which the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686 (as amended) or the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269 (as amended) apply: see para 668 ante. 

3 As to the Secretary of State see para 19 ante. 

4 Asto the Assembly see para 20 ante. 

5 See the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, rr 13-17 (as amended); the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, rr 13-17 (as amended); and the text and notes 6-10 infra. 

6 In relation to England, the persons entitled to appear at the inquiry are (1) the appellant; (2) the local 
planning authority; (3) any of the following bodies if the land is situated in their area and they are not the 
local planning authority: (a) a county or a district council; (b) an enterprise zone authority designated 
under the Local Government, Planning and Land Act 1980 Sch 32 (as amended) (see para 1491 et seg 
post); (c) the Broads Authority, within the meaning of the Norfolk and Suffolk Broads Act 1988; (d) a 
housing action trust specified in an order made under the Housing Act 1988 s 67(1) (as amended) (see 
HOUSING vol 22 (Reissue) para 299); (4) where the land is in an area previously designated as a new 
town, the Commission for the New Towns; (5) in the case of an enforcement appeal, any person on 
whom a copy of the enforcement notice has been served; (6) in the case of an appeal under the Town and 
Country Planning Act 1990 s 195 (as amended) (see para 613 ante), any person having an interest in the 
land; (7) the Historic Buildings and Monuments Commission for England (commonly known as “English 
Heritage”) where (a) the inquiry relates to an enforcement notice under the Planning (Listed Buildings 
and Conservation Areas) Act 1990 s 38 (as amended); (b) the listed building is in Greater London; and (c) 
if an application for listed building consent had been made for the works set out in the enforcement 
notice, the Commission would have been notified of the application under a direction given under the 
Planning (Listed Buildings and Conservation Areas) Act 1990 s 15(5) (see paras 1118-1119 post); (8) any 
other person who has served a statement of case in accordance with the Town and Country PGE 
(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 8(6) (see para 671 ante) or 
who has sent an outline statement in accordance with r 6(4) (see para 670 ante): r 13(1). Nothing in 
r 13(1) prevents the inspector from permitting any other person to appear at an inquiry and such 
permission must not be unreasonably withheld: r 13(2). 

In relation to Wales, the persons entitled to appear at the inquiry are: (i) those listed in heads (1)—(6) 
supra; (11) where the inquiry relates to an enforcement notice under the Planning (Listed Buildings and 
Conservation Areas) Act 1990 s 38 (as amended) and, where an application for listed building consent had 
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been made for the works set out in the enforcement notice, the National Assembly would have been 
notified of the application pursuant to a direction given under s 15(5), Cadw; and (111) any other person 
who has served a statement of case in accordance with the Town and Country Planning (Enforcement) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 8(6) see para 671 ante) or who has sent an 
outline statement in accordance with 6(4) see para 670 ante): r 13(1). Nothing in r 13(1) prevents the 
inspector from permitting any other person to appear at an inquiry and such permission must not be 
unreasonably withheld: r 13(2). 

Any person entitled or permitted to appear may do so on his own behalf or be represented by any 
other person: Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2686, r 13(3); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1269, r 13(3). 

For the meaning of local planning authority” for these purposes see para 669 note 6 ante; for the 
meaning of “inspector” see para 669 note 7 ante; and for the meaning of the land” see para 670 note 9 
ante. As to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29; as to the Broads 
Authority see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 130; as to the 
Commission for the New Towns see para 1383 et seq post; as to English Heritage see para 1058 post; and 
as to Cadw see para 70 note 9 ante. 


Any person entitled or permitted to appear at the inquiry, who proposes to give, or call another person 
to give, evidence at the inquiry, must send in writing to the Secretary of State or, as the case may be, to 
the Assembly no later than four weeks before the inquiry (1) an estimate of the time required to present 
all their evidence; and (2) the number of witnesses that they intend to call to give evidence: Town and 
Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 14; Town 
and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 14. As 
to the use of electronic communications see para 669 note 15 ante. 


See, in relation to England, the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 15. Where the Secretary of State or any other Minister of the 
Crown or any government department has expressed in writing to the local planning authority a view on 
an appeal and the authority refers to that view in a statement prepared pursuant to r 8(1) (see para 671 
ante), the appellant may, not later than four weeks before the date of an inquiry, apply in writing to the 
Secretary of State for a representative of the Secretary of State or of the other minister or department 
concerned to be made available at the inquiry: r 15(1). Where an application is made in accordance with 
r 15(1), the Secretary of State must make a representative available to attend the inquiry or, as the case 
may be, send the application to the other minister or department concerned, who must make a 
representative available to attend the inquiry: r 15(2). A person attending an inquiry as a representative 
pursuant to r 15 must state the reasons for the expressed view and must give evidence and be subject to 
cross-examination to the same extent as any other witness: r 15(3). Nothing in r 15(3), however, requires 
a representative of a minister or government department to answer any question which, in the opinion of 
the inspector, is directed to the merits of government policy: r 15(4). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 15(1)-(3), which refers to the Assembly rather than to 
the Secretary of State. Nothing in r 15(3) requires a representative of the Assembly to answer any 
question which, in the opinion of the inspector, is directed to the merits of Assembly policy or requires 
a representative of a minister or government department to answer any question which, in the opinion of 
the inspector, is directed to the merits of government policy: r 15(4). 


See, in relation to England, the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 16 (as amended). Any person entitled to appear at an inquiry 
who proposes to give, or to call another person to give, evidence at the inquiry by reading a proof of 
evidence, must (1) subject to r 16(2), send two copies, in the case of the local planning authority and the 
appellant, or three copies in the case of any other person, of the proof of evidence together with a 
written summary, to the Secretary of State; and (2) in the case of an enforcement appeal, simultaneously 
send copies of these to any person on whom a copy of the enforcement notice has been served; and the 
Secretary of State must, as soon as practicable after receipt, send a copy of each proof of evidence 
together with any summary to the local planning authority and the appellant: r 16(1). No written 
summary is, however, to be required where the proof of evidence proposed to be read contains no more 
than 1,500 words: r 16(2). The proof of evidence and any summary must be sent to the Secretary of State 
no later than four weeks before the date fixed for the holding of the inquiry, or, where a timetable has 
been prepared pursuant to r 10 (see para 669 note 12 ante) which specifies a date by which the proof of 
evidence and any summary is to be sent to the Secretary of State, that date: r 16(3). The Secretary of State 
must send to the inspector, as soon as practicable after receipt, any proof of evidence together with any 
summary sent to him pursuant to r 16 (as amended) within the relevant period specified in that rule: 
r 16(4). Where a written summary is provided in accordance with r 16(1), only that summary is to be 
read at the inquiry, unless the inspector permits or requires otherwise: r 16(5). 
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Any person required by r 16 (as amended) to send copies of a proof of evidence to the Secretary of 
State, or any other person, must send with them the same number of copies of the whole, or the relevant 
part, of any document referred to in the proof of evidence, unless a copy of the document or part of the 
document in question is already available for inspection pursuant to r 8(13) (see para 671 ante): r 16(7). 
The local planning authority must give any person who so requests a reasonable opportunity to inspect 
and, where practicable, take copies of any document sent to or by the authority in accordance with r 16 
(as amended): r 16(7). For these purposes, an opportunity is to be taken to have been given to a person 
where the person is notified of publication of the relevant document on a website, the address of the 
website, the place on the website where the document may be accessed, and how it may be accessed: 
r 16(8) (added by SI 2003/956). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 16(1)-(8) (amended by SI 2004/3172), which refers to 
the Assembly rather than to the Secretary of State. 


10 See, in relation to England, the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 17 (as amended). The local planning authority and the appellant 
must together prepare an agreed statement of common ground and must send it to the Secretary of State 
and, in the case of an enforcement appeal, any person on whom a copy of the enforcement notice has 
been served, not less than four weeks before the date fixed for the holding of the inquiry: r 17(1). The 
local planning authority must give any person who asks a reasonable opportunity to inspect, and where 
practicable, take copies of the statement of common ground sent to the Secretary of State: r 17(2). For 
these purposes an opportunity is to be taken to have been given to a person where the person is notified 
of publication of the statement of common ground on a website, the address of the website, the place on 
the website where the document may be accessed, and how it may be accessed: r 17(3) (added by 
SI 2003/956). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 17(1)-(3) (amended by SI 2004/3172), which refers to 
the Assembly rather than to the Secretary of State. 

“Statement of common ground” means a written statement prepared jointly by the local planning 
authority and the appellant, which contains agreed factual information about the development, breach of 
conditions or works which are the subject of the appeal: Town and Country Planning (Enforcement) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 2(1) (renumbered by SI 2003/956); Town 
and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 2(1) 
(renumbered by SI 2004/3172). 


11 See, in relation to England, the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 24. The Secretary of State may at any time before the close of the 
inquiry request from any person entitled to appear additional copies of the following: (1) an outline 
statement sent in accordance with r 6 (see para 670 ante); (2) a statement of case or coniments sent in 
accordance with r 8 (as amended) (see para 671 ante); (3) a proof of evidence sent in accordance with 16 
(as amended) (see note 9 supra); (4) any other document or information sent to the Secretary of State 
before or during an inquiry, and may specify the time within which such copies should be sent to him: 
r 24(1). Any person so requested must send the copies to the Secretary of State within the period 
specified: r 24(2). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 24(1), (2), which refers to the Assembly rather than to 
the Secretary of State and to the relevant provisions of those rules. 


674. Procedure at the inquiry; site inspections. Except as otherwise provided 
in the relevant rules!, the inspector? is to determine the procedure at a local inquiry? 
caused by the Secretary of State* to be held in England, or caused by the National 
Assembly for Wales? to be held in Wales, before the determination of certain 
enforcement and other appeals*. 

At the start of the inquiry the inspector must identify what are, in his opinion, the 
main issues to be considered at the inquiry and any matters on which he requires further 
explanation from the persons entitled or permitted to appear’; but nothing in this 
requirement precludes any person entitled or permitted to appear from referring to 
issues which that person considers relevant to the consideration of the appeal but which 
were not issues so identified by the inspector”. 

Unless the inspector otherwise determines, the appellant is to begin and to have the 
right of final reply; and the other persons entitled or permitted to appear are to be heard 
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in such order as the inspector may determine”. A person entitled to appear at an inquiry 
is to be entitled to call evidence and the appellant, the local planning authority!º and, in 
the case of an enforcement appeal", any person on whom a copy of the enforcement 
notice?” has been served is to be entitled to cross-examine persons giving evidence, but, 
subject to that and to the exceptions set out below*, the calling of evidence and the 
cross-examination of persons giving evidence is otherwise to be at the discretion of the 
inspector!*. The inspector may refuse to permit the: 

(1) giving or production of evidence; 

(2) cross-examination of persons giving evidence; or 

(3) presentation of any matter, 
which he considers to be irrelevant or repetitious; but where he refuses to permit the 
giving of oral evidence, the person wishing to give the evidence may submit to him any 
evidence or other matter in writing"? before the close of the inquiry'®. Where a person 
gives evidence at an inquiry by reading a summary of his proof of evidence", the proof 
of evidence'® is then to be treated as tendered in evidence, unless the person required to 
provide the summary notifies the inspector that he now wishes to rely on the contents of 
that summary alone, and the person whose evidence the proof contains is to be subject 
to cross-examination on it to the same extent as if it were evidence he had given 
orally!?. 

The inspector may direct that facilities must be made available to any person 
appearing at an inquiry to take or obtain copies of documentary evidence open to 
public inspection”. 

The inspector may: 

(a) require any person appearing or present at an inquiry who, in his opinion, is 

behaving in a disruptive manner to leave; and 

(b) refuse to permit that person to return; or 

(c) permit him to return only on such conditions as he may specify, 
but any such person may submit to him any evidence or other matter in writing before 
the close of the inquiry”!. The inspector may proceed with an inquiry in the absence of 
any person entitled to appear at it”. 

The inspector may allow any person to alter or add to a statement of case served”, so 
far as may be necessary for the purposes of the inquiry; but he must, if necessary by 
adjourning the inquiry, give every other person entitled to appear who is appearing at 
the inquiry an adequate opportunity of considering any fresh matter or document?*. The 
inspector may take into account any written representation or evidence or other 
document received by him from any person before an inquiry opens or during the 
inquiry provided that he discloses it at the inquiry”. 

The inspector may from time to time adjourn an inquiry and, if the date, time and 
place of the adjourned inquiry are announced at the inquiry before the adjournment, no 
further notice is to be required”. 

Where the Secretary of State expects the inquiry to last for four days or more, or the 
Assembly expects the inquiry to last for eight days or more, any person who appears at 
the inquiry and makes closing submissions must, before the close of the inquiry, provide 
the inspector with a copy of that person's closing submissions in writing”. 

The inspector may make an unaccompanied inspection of the land” before or during 
an inquiry without giving notice of his intention to the persons entitled to appear at the 
inquiry”. During an inquiry or after its close, the inspector: 

(i) may inspect the land in the company of the appellant, the local planning 
authority, any person with an interest in the land and, in the case of an 
enforcement appeal, any person on whom a copy of the enforcement notice has 
been served; and 
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(ii) must make such an inspection if so requested by the appellant or the local 
planning authority before or during an inquiry’. 
In all cases where the inspector intends to make an accompanied site inspection he must 
announce during the inquiry the date and time at which he proposes to make it?!; but 
he is not bound to defer an inspection of the kind referred to in heads (i) and (ii) above 
where any person mentioned in those heads is not present at the time appointed??, 


As to the relevant rules see note 3 infra; and para 668 ante. 

For the meaning of “inspector” see para 669 note 7 ante. 

le an inquiry to which the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 

Rules 2002, SI 2002/2686 (as amended) or the Town and Country Planning (Enforcement) (Inquiries 

Procedure) (Wales) Rules 2003, SI 2003/1269 (as amended) apply: see para 668 ante. 

As to the Secretary of State see para 19 ante. 

5 As to the Assembly see para 20 ante. 

6 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 18(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(1). 

7 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 18(2); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(2). As to the parties entitled or permitted to appear see para 673 ante. 

8 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, S1 2002/2686, 
r 18(3); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(3). 

9 ‘Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 18(4); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(4). 

10 For the meaning of local planning authority” see para 669 note 6 ante. 


IIS 


11 For the meaning of “enforcement appeal” see para 669 note 6 ante. 

12 For the meaning of “enforcement notice’ see para 669 note 6 ante. 

13 See the text and notes 15-19 infra. 

14 ‘Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 18(5); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(5). As to the exercise of this discretion see eg West Lancashire District Council v 
Secretary of State for the Environment [1998] JPL 1086, [1998] 09 LS Gaz R 30 (inability of expert witness 
to attend inquiry; whether inspector should have adjourned inquiry to allow his attendance) (decided 
under previous rules). 

15 As to the use of electronic communications see para 669 note 15 ante. 


16 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 18(6); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(6). 

17 Te in accordance with the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 16(5) or the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 16(5): see para 673 note 9 ante. 

18 le the proof of evidence referred to in the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2686, r 16(1) or the Town and Country Planning 
(Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 16(1): see para 673 note 9 
ante. 

19 ‘Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 18(7); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(7). 

20 oa Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r ; Town and Country Planning (Enforcement) (Inquiries Procedure ales) Rules 2003 
SI 2003/1269, r 18(8). a Re sa 

21 Too Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r ; Town and Country Planning (Enforcement) (Inquiries Procedure ales) Rul 00 
SI 2003/1269, r 18(9). nea on 

22 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 


r 18(11); Town and Country Planning (Enforcement) (Inquiries Proced 1 
Rul 
SI 2003/1269, r 18(11). ) (Ing ure) (Wales) Rules 2003, 
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23 le under the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, 
S1 2002/2686, r 8 (as amended) or the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1269, r8 (as amended): see para 671 ante. For the meaning of “statement of 
case” see para 671 note 6 ante, 


24 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 18(10); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(10). 


25 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 


r 18(12); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
S1 2003/1269, r 18(12). 


26 ‘Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 


r 18(13); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(13). 


27 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 


r 18(14); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 18(14). 


28 For the meaning of the land’ see para 670 note 9 ante. 
29 ‘Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 


r 19(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 19(1). 

30 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 19(2); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 19(2). 

31 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 19(3); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 19(3). 

32 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 19(4); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
S1 2003/1269, r 19(4). 


675. Procedure after inquiry. After the close of a local inquiry! caused by the 
Secretary of State? to be held in England, or caused by the National Assembly for Wales? 
to be held in Wales, before the determination of certain enforcement and other appeals, 
the inspector? must make a report in writing to the Secretary of State or the Assembly 
which must include his conclusions and his recommendations or his reasons for not 
making any recommendations”. Where an assessor® has been appointed, he may, after the 
close of the inquiry, make a report in writing to the inspector in respect of the matters 
on which he was appointed to advise’. In such a case the inspector must append the 
assessor's report to his own report and must state in his own report how far he agrees or 
disagrees with the assessor' report and, where he disagrees with the assessor, his reasons 
for that disagreement’. 

When making his decision the Secretary of State or the Assembly may disregard any 
written representations, evidence or any other document” received after the close of the 
inquiry’®. If, after the close of an inquiry, the Secretary of State or the Assembly: 

(1) differs from the inspector on any matter of fact mentioned in, or appearing to 
him or to the Assembly to be material to, a conclusion reached by the 
inspector"; or 

(2) takes into consideration any new evidence or new matter of fact, not being a 
matter of government or Assembly policy, 

and is for that reason disposed to disagree with a recommendation made by the 
inspector, he or the Assembly may not come to a decision which is at variance with that 
recommendation without first notifying the persons entitled to appear at the inquiry 
who appeared at it of that disagreement and the reasons for it'*. Any person so notified 
must be given the opportunity to make written representations!” to the Secretary of 
State or the Assembly or, if the Secretary of State or the Assembly has taken into 
consideration any new evidence or new matter of fact, not being a matter of 
government or Assembly policy, to ask for the reopening of the inquiry”*. 
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The Secretary of State or the Assembly may, as he or it thinks fit, cause an inquiry to 


be reopened, and must do so if asked by the appellant or the local planning authority" 
in the circumstances!º and within the period!” mentioned above'*. Where an inquiry is 
reopened under these provisions, whether by the same or a different impe tor the 
Secretary of State or the Assembly must send to the persons entitled to appear” at the 
inquiry who appeared at it a written statement of the matters on which further evidence 


is invited?°, 


1 


Ob wh 


10% 


14 


15 
16 
17 
18 


19 
20 


le an inquiry to which the Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686 (as amended) or the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269 (as amended) apply: see para 668 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

For the meaning of “inspector” see para 669 note 7 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 20(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(1). 

For the meaning of ‘assessor’ see para 669 note 13 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 20(2); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(2). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 20(3); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(3). 

For the meaning of ‘document’ see para 669 note 14 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 20(4); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(4). 

As to the distinction between the inspector's findings of fact and his conclusions see eg Lord Luke of 
Pavenham v Minister of Housing and Local Government [1968] 1 QB 172, [1967] 2 All ER 1066, CA; Pyrford 
Properties Ltd v Secretary of State for the Environment (1977) 36 P & CR 28, DC; Pollock v Secretary of State 
for the Environment (1979) 40 P & CR 94, DC (decided under previous rules). 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 20(5); Town and Country Planning (Enforcement) (Inguiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(5). 

Those persons so making written representations or requesting the inquiry to be reopened must send 
such representations or requests to the Secretary of State or the Assembly within three weeks of the date 
of the Secretary of State's notification, or so as to be received within three weeks of the date of the 
Assembly's notification: see the Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 20(7); the Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 20(7). As to the use of electronic communications see 
para 669 note 15 ante, 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 20(6); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(6); and see note 13 supra. 

For the meaning of local planning authority” for these purposes see para 669 note 6 ante. 

le in the circumstances mentioned in the text to notes 13-14 supra. 

le within the period mentioned in note 13 supra. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 20(8); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(8). 

As to the persons entitled to appear see para 673 ante. 

Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 20(9); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(9). The Town and Country Planning (Enforcement) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2686, r 11(3)-(8) (as amended) or, as the case may be, the Town and Country 
Planning (Enforcement) (Inguiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 11(3)-(8) (as 
amended) (see para 672 ante) applies as if references to an inquiry were references to a reopened inquiry: 
Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 


r 20(9); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 20(9). 
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676. Notification of Secretary of State's or Assembly's decision; procedure 
following remitting of appeal. The Secretary of State! or, in relation to Wales, the 
National Assembly for Wales? must, as soon as practicable after reaching his or its 
decision, notify his or its decision on a relevant enforcement or other appeal’, and his or 
its reasons for it in writing” to: 


(1) the appellant and the local planning authority”; 
(2) all other persons entitled to appear at the inquiry? who did appear; and 


(3) any other person who, having appeared at the inquiry, has asked to be notified 
of the decision”. 


Where a copy of the inspector's report? is not sent with the notification of the decision 
or published on a website”, the notification must be accompanied by a statement of his 
conclusions and of any recommendations made by him, and if a person entitled to be 
notified of the decision has not received a copy of that report, he must be supplied with 
a copy of it on written application'® to the Secretary of State or the Assembly". 

Where an appeal in respect of which a relevant local inquiry'? has been held is 

remitted by any court to the Secretary of State or, in relation to Wales, to the Assembly 
for rehearing and redetermination, the Secretary of State or the Assembly: 

(a) must send to the persons entitled to appear at the inquiry who appeared at it a 
written statement of the matters on which further representations are invited in 
order for him or it to consider the appeal further; 

(b) must give those persons the opportunity of making written representations to 
him or to the Assembly about those matters or asking for the reopening of the 
inquiry”; and 

(c) may, as he or the Assembly thinks fit, cause the inquiry to be reopened, whether 
by the same or a different inspector". 


1 As to the Secretary of State see para 19 ante. 
As to the Assembly see para 20 ante. 

3 Ie an appeal before the determination of which a local inquiry has been held to which the Town and 
Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686 (as 
amended) or the Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269 (as amended) apply: see para 668 ante. 

4 Notification ofa decision and reasons is to be taken to have been given to a person for these purposes 
where: (1) the Secretary of State or the Assembly and the person have agreed that decisions and reasons 
so required to be given in writing may instead be accessed by that person on a website; (2) the decision 
and reasons are a decision and reasons to which that agreement applies; (3) the Secretary of State or the 
Assembly has published the decision and reasons on a website; (4) the person is notified, in a manner for 
the time being agreed between him and the Secretary of State or the Assembly, of (a) the publication of 
the decision and reasons on a website; (b) the address of the website; (c) the place on the website where 
the decision and reasons may be accessed, and how they may be accessed: Town and Country Planning 
(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 21(1A) (added by 
SI 2003/956); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 21(1A) (added by SI 2004/3172). 

As to the standard of reasons which is required see Re Poyser and Mills’ Arbitration [1964] 2 QB 467, 
[1963] 1 All ER 612; Save Britains Heritage v Secretary of State for the Environment [1991] 2 All ER 10; sub 
nom Save Britain’s Heritage v Number 1 Poultry Ltd [1991] 1 WLR 153, HL (decided under previous 
rules). 

5 For the meaning of local planning authority” for these purposes see para 669 note 6 ante. 

As to the persons entitled to appear see para 673 ante. 

7 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
rt 21(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 21(1). 

8 For these purposes, ‘report’ includes any assessor' report appended to the inspector' report but does not 
include any other documents so appended; but any person who has received a copy of the report may 
apply to the Secretary of State or the Assembly in writing, within six weeks of the date of the Secretary 
of States or the Assembly’s decision, for an opportunity of inspecting any such documents and the 
Secretary of State or the Assembly must give him that opportunity: Town and Country Planning 
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(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 21(3); Town and Country 
Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 21(3). An 
opportunity is to be taken to have been afforded to a person for these purposes where that person is 
notified of (1) publication of the relevant documents on a website; (2) the address of the website; (3) the 
place on the website where the documents may be accessed, and how they may be accessed: Town and 
Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 21(3A) 
(added by SI 2003/956); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1269, r 21(3A) (added by SI 2004/3172). 

le in accordance with the provisions set out in note 4 supra. 

10 Any person so applying to the Secretary of State or the Assembly must send his application to the 
Secretary of State or Assembly within four weeks of his or its determination: Town and Country 
Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 21(4); Town and 
Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 21(4). As to 
the use of electronic communications see para 669 note 15 ante. 

11 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 21(2) (amended by SI 2003/956); Town and Country Planning (Enforcement) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1269, r 21(2) (amended by SI 2004/3172). 

12 Te such an inquiry as is described in note 3 supra. 

Those persons making representations or asking for the inquiry to be reopened under head (b) in the text 
must send such representations or requests to the Secretary of State or the Assembly within three weeks 
of the date of the written statement sent under head (a) in the text: Town and Country Planning 
(Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 22(2); Town and Country 
Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1269, r 22(2). 

14 Town and Country Planning (Enforcement) (Inquiries Procedure) (England) Rules 2002, SI 2002/2686, 
r 22(1); Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 22(1). If he or the Assembly does so, the Town and Country Planning (Enforcement) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2686, r 11(3)-(8) (as amended) or, as the case may 
be, the Town and Country Planning (Enforcement) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1269, r 11(3)-(8) (as amended) (see para 672 ante) applies as if the references to an inquiry were 
references to a reopened inquiry: Town and Country Planning (Enforcement) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2686, r 22(1); Town and Country Planning (Enforcement) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1269, r 22(1). 


C. OTHER REFERRED APPLICATIONS AND APPEALS 


677. Application of rules. Rules have been made! which apply in relation to any 
local inquiry which is not a major infrastructure project inquiry? and which is caused by 
the Secretary of State? to be held in England before he determines: 

(1) an application for planning permission” referred to him”, or an appeal to him, 
under specified provisions of the Town and Country Planning Act 19907; 

(2) an application for listed building consent* referred to him?, or for variation or 
discharge of conditions referred to him!º, or an appeal to him!! under specified 
provisions of the Planning (Listed Buildings and Conservation Areas) 
Act 199012. 

(3) an application for conservation area consent’? referred to him", or an appeal to 
him!’ under the relevant provisions!* of the Planning (Listed Buildings and 
Conservation Areas) Act 199017, 

Those rules do not, however, apply to any local inquiry by reason of the application of 
any provision mentioned in heads (1) to (3) above by any other enactment!?. Where 
such a local inquiry is held into an application, or an appeal arising from such an 
application, in respect of which the Mayor of London’? has directed the local planning 
authority to refuse the application, the relevant rules apply subject to modifications”. 

Rules have also been made?! which apply in relation to any local inquiry which is 

caused by the National Assembly for Wales?2 to be held in Wales before it determines: 

(a) an application under the statutory provisions mentioned in heads (1) to (3) 


above referred to it, or an appeal to it under the statutory provisions mentioned 
in those heads; 


Wy 
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(b) an appeal made under specified provisions of the Town and Country Planning 


Act 1990 as they are applied to tree preservation orders”; 


(c) an appeal against the service of a tree preservation enforcement notice”* under 


but 


specified provisions of the Town and Country Planning Act 1990”; 
those rules do not apply to any local inquiry by reason of the application of any 


provision mentioned in heads (a) to (c) above by any other enactment?*. The rules 
applying in Wales apply whether or not the inquiry relates to a major infrastructure 


project?”. 

1 See the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624 (as 
amended) (revoked in so far as applying to major infrastructure project inquiries by virtue of 
SI 2002/1223). 

2 Ie which is not an inquiry to which the Town and Country Planning (Major Infrastructure Project 
Inquiries Procedure) (England) Rules 2002, SI 2002/1223 (revoked with savings) or the Town and 
Country Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, 
SI 2005/2115, apply: see para 659 ante. 

3 As to the Secretary of State see para 19 ante. 

4 For the meaning of ‘planning permission’ see para 43 note 6 ante. 

5 Te under the Town and Country Planning Act 1990 s 77 (as amended): see para 483 ante. Applications 
described in heads (1)-(3) in the text are known as ‘referred applications’: see the Town and Country 
Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 2(1) (renumbered by 2003/956). 

6 Iean appeal under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 

7 See notes 6—7 supra. 

8 “Listed building consent’ has the meaning given in the Planning (Listed Buildings and Conservation 
Areas) Act 1990 s 8(7) (see para 1109 post): Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 2(1) (as renumbered: see note 5 supra). 

9 Te under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 12 (as amended): see 
para 1115 post. 

10 le under ibid s 12 (as amended) as applied by s 19 (as amended): see para 1131 post. 

11 Te under ibid s 20 (as amended): see para 1186 post. 

12 See notes 9-11 supra. 

13 For the meaning of ‘conservation area consent’ see para 1174 post. 

14 le under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 12 (as amended) (including 
an application to which s 12 (as amended) is applied by s 19 (as amended)), as those sections are applied 
by s 74(3): see paras 1174-1176 post. 

15 Te under ibid s 20 (as amended) as s 20 (as amended) is applied by s 74(3): see para 1190 post. 

16 See notes 14-15 supra. 

17 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 3(1). 

18 Ibid r 3(1). For transitional provisions see r 3(2); and see also the Town and Country Planning (Major 
Infrastructure Project Inquiries Procedure) (England) Rules 2002, SI 2002/1223, r 26 (revoked with 
savings). 

19 As to the Mayor of London see LONDON GOVERNMENT vol 29(2) (Reissue) para sill. 

20 For the relevant modifications see the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 23. 

21 See the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266 (as 
amended), which came into force on 1 August 2000: r 1(2). 

22 As to the Assembly see para 20 ante. 

23 Je under the Town and Country Planning Act 1990 s 78 (as amended) as it applies to tree preservation 
orders: see para 883 post. 

24 Te under ibid s 208 (as amended): see para 885 post. 

25 Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 3(1). 

26 Ibid r 3(1). For transitional provisions see r 3(2). 

27 No tules equivalent to the Town and Country Planning (Major Infrastructure Project Inquiries 


Procedure) (England) Rules 2002, SI 2002/1223 (revoked with savings) or the Town and Country 
Planning (Major Infrastructure Project Inquiries Procedure) (England) Rules 2005, SI 2005/2115, apply 
in relation to Wales. 


678. Pre-inquiry procedure; use of electronic communications. Rules have 
been made! in relation to the pre-inquiry procedure for local inquiries? caused by the 
Secretary of State? to be held in England, or by the National Assembly for Wales? to be 
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held in Wales, before the determination of certain referred applications and appeals”. 
Those rules set out the procedure with regard to: 


(1) preliminary information to be supplied by the local planning authority?; 
(2) the procedure where a pre-inquiry meeting is to be held”; 

(3) service of statements of case etc; 

(4) the inspector’s further powers to hold pre-inquiry meetings”; 

(5) the inquiry timetable’®; 

(6) the appointment of an assessor". 

Provision is also made for the service of documents!?, for any purposes of the relevant 


a 


rules which are capable of being carried out electronically, by the use of electronic 


communications". 

1 See para 677 ante. 

2 Ie local inquiries to which the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624 (as amended) (revoked in so far as applying to major infrastructure project inquiries by 
virtue of SI 2002/1223) or the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266 (as amended), apply: see para 677 ante. 

3 As to the Secretary of State see para 19 ante. 

4 As to the Assembly see para 20 ante. 

5 See the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, rr 4-9 
(as amended); the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, 
rr 4-9 (as amended); and the text and notes 6-12 infra. 

6 See, in relation to England, the Town and Country Planning (Inquiries Procedure) (England) 


Rules 2000, SI 2000/1624, r 4. The local planning authority must, on receipt of the relevant notice, 
forthwith inform the Secretary of State and the applicant in writing of the name and address of any 
statutory party who has made representations to the authority; and the Secretary of State must, as soon as 
practicable thereafter, inform the applicant and the local planning authority in writing of the name and 
address of any statutory party who has made representations to him: r 4(1). “Relevant notice’ means the 
Secretary of State’s written notice informing the applicant and the local planning authority that an 
inquiry is to be held: r 2(1) (renumbered by SI 2003/956). 

Where: (1) the Secretary of State has given to the local planning authority a direction restricting the 
grant of planning permission for which application was made; or (2) in a case relating to listed building 
consent, the Historic Buildings and Monuments Commission for England (commonly known as “English 
Heritage”: see para 1058 post) has given a direction to the local planning authority pursuant to the 
Planning (Listed Buildings and Conservation Areas) Act 1990 s 14(2) (see para 1117 post) as to how the 
application is to be determined; or (3) the Secretary of State or any other Minister of the Crown or any 
government department, or any body falling within the Town and Country Planning (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1624, r 11(1)(c) (see para 682 note 3 post), has expressed in 
writing to the local planning authority the view that the application should not be granted either wholly 
or in part, or should be granted only subject to conditions; or (4) any person consulted in pursuance of 
a development order has made representations to the local planning authority about the application, then 
the local planning authority must forthwith after the starting date inform the person concerned of the 
inquiry and, unless he has already done so, that person must thereupon give the local planning authority 
a written statement of the reasons for making the direction, expressing the view or making the 
representations, as the case may be: r 4(2), (3). Subject to r 4(5), the local planning authority must ensure 
that within two weeks of the starting date: (a) the Secretary of State and the applicant have received a 
completed questionnaire and a copy of each of the documents referred to in it; (b) any statutory party, 
and other person who made representations to the local planning authority about the application 
occasioning the appeal, has been notified that an appeal has been made and of the address to which and 
of the period within which they may make representations to the Secretary of State: r 44). The 
requirements of r 4(4) do not, however, apply in respect of referred applications: r 4(5). For the meaning 
of ‘referred application’ see para 677 note 5 ante. 

The Secretary of State may at any time in any particular case allow further time for the taking of any 
step which is required or enabled to be taken by virtue of the 2000 Rules, and references in those rules 
to a day by which, or a period within which, any step is required or enabled to be taken are to be 
construed accordingly: r 20. 

For these purposes, local planning authority” means, in relation to a referred application, the body 
which would otherwise have dealt with the application; and in relation to an appeal, the body which was 
responsible for dealing with the application occasioning the appeal: r 2(1) (as so renumbered). ‘Applicant’ 
in the case of an appeal, means the appellant; ‘statutory party’ means: (i) a person mentioned in the Town 
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and Country Planning (General Development Procedure) Order 1995, SI 1995/419, art 19(1)(b)(i) (see 
para 474 ante at head (2)(a) in the text) whose representations the Secretary of State is required by 
art 19(3) to take into account in determining the referred application or appeal to which an inquiry 
relates (see para 474 ante); and, in the case of an appeal, such a person whose representations the local 
planning authority was required by art 19(1) to take into account in determining the application 
occasioning the appeal (see para 474 ante); and (11) a person whose representations the Secretary of State 
is required by the Planning (Listed Buildings and Conservation Areas) Regulations 1990, SI 1990/1519, 
reg 6(3)(b), (5) to take into account in determining the referred application or appeal to which an 
inquiry relates (see para 1114 post); and in the case of an appeal, a person whose representations the local 
planning authority was required by reg 6(3)(b) to take into account in determining the application 
occasioning the appeal (see para 1114 post); and ‘starting date’ means the date of the Secretary of State's 
written notice to the applicant and the local planning authority that he has received all the documents 
required to enable him to entertain the application or appeal, or the date of the relevant notice, 
whichever is the later: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 2(1) (as so renumbered). 

In relation to Wales, the local planning authority must, on receipt of the relevant notice, forthwith 
inform the Assembly and the applicant in writing of the name and address of any statutory party who has 
made representations to the local planning authority; and the Assembly must, as soon as practicable 
thereafter, inform the applicant and the local planning authority in writing of the name and address of 
any statutory party who has made representations to the Assembly: Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 4(1). Where (A) the Assembly has given to the 
local planning authority a direction restricting the grant of planning permission for which application 
was made; or (B) the Assembly, any Minister of the Crown or government department, or any body 
falling within r 11(1)(c) (see para 682 post), has expressed in writing to the local planning authority the 
view that the application should not be granted either wholly or in part, or should be granted only 
subject to conditions; or (C) any person consulted in pursuance of a development order has made 
representations to the local planning authority about the application, then the local planning authority 
must forthwith after the starting date inform the person concerned of the inquiry and, unless the person 
concerned has already done so, that person must thereupon give the local planning authority a written 
statement of the reasons for making the direction, expressing the view or making the representations, as 
the case may be: r 4(2), (3). Subject to r 4(5), the local planning authority must ensure that within two 
weeks of the starting date the National Assembly and the applicant have received a completed 
questionnaire and a copy of each of the documents referred to in it: r 4(4)(a). It must also ensure that any 
statutory party and any other person who made representations to the local planning authority about the 
application occasioning the appeal has been notified that an appeal has been made and of the address to 
which, and of the period within which, that person may make representations to the Assembly: r 4(4)(b). 
The requirements of r 4(4) do not, however, apply in respect of referred applications: r 4(5). As to the 
extension of time limits see r 20; and for the relevant definitions see r 2(1) (renumbered by 
SI 2004/3172). 

See para 679 post. 

See para 680 post. 

See para 679 post. 

See, in relation to England, the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 8. The inspector must arrange a timetable for the proceedings at, or at part 
of, an inquiry where (1) a pre-inquiry meeting is held pursuant to r 5 (see para 679 post); or (2) it 
appears to the Secretary of State likely that an inquiry will last for eight days or more: r 8(1). The 
inspector may arrange a timetable for the proceedings at, or at part of, any other inquiry (r 8(2)); and 
may, at any time, vary the timetable so arranged (r 8(3)). The inspector may specify in a timetable 
arranged pursuant to r 8 a date by which any proof of evidence and summary sent in accordance with 
r 13(1) (see para 682 note 5 post) is to be received by the Secretary of State: r 8(4). 

See further, in relation to Wales, the Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 8(1)-(4), which refers to the Assembly rather than to the Secretary of State. 

“Inspector” means a person appointed by the Secretary of State or, as the case may be, by the 
Assembly to hold an inquiry or a reopened inquiry: see the Town and Country Planning (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1624, r 2(1) (as renumbered: see note 6 supra); the Town and 
Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 2(1) (as renumbered: see 
note 6 supra). 

Where the Secretary of State or, as the case may be, the Assembly appoints an assessor, he or the 
Assembly must notify every person entitled to appear at the inquiry of the name of the assessor and of the 
matters on which he is to advise the inspector: Town and Country Planning (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1624, r 9; Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 9. ‘Assessor’ means a person appointed by the Secretary of State or the 
Assembly to sit with an inspector at an inquiry or reopened inquiry to advise the inspector on such 
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matters arising as the Secretary of State or, as the case may be, the Assembly may specify: see the Town 
and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 2(1) (as 
renumbered: see note 6 supra); the Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 2(1) (as renumbered: see note 6 supra). 

“Document' includes a photograph, map or plan: Town and Country Planning (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1624, r 2(1) (as renumbered: see note 6 supra); the Town and Country 
Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 2(1) (as renumbered: see note 6 
supra). 

See, in relation to England, the Town and Country* Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 2(2)-(8) (added by SI 2003/956). In the 2000 Rules, and in relation to the 
use of electronic communications for any purpose of those rules which is capable of being carried out 
electronically, the expression ‘address’ includes any number or address used for the purposes of such 
communications, except that where those rules impose an obligation on any person to provide a name 
and address to any other person, the obligation is not to be fulfilled unless the person on whom it is 
imposed provides a postal address (r 2(2)(a) (as so added)); and references to statements, notices, or other 
documents, or to copies of such documents, include references to such documents or copies of them in 
electronic form (r 2(2)(b) (as so added)). Rule 2(4)-(8) (as so added) applies where an electronic 
communication is used by a person for the purpose of fulfilling any requirement in those rules to give or 
send any statement, notice or other document to any other person (‘the recipient’): r 2(3) (as so added). 
The requirement is to be taken to be fulfilled where the notice or other document transmitted by means 
of the electronic communication is (1) capable of being accessed by the recipient; (2) legible in all 
material respects; and (3) sufficiently permanent to be used for subsequent reference; and for these 
purposes ‘legible in all material respects’ means that the information contained in the statement, notice or 
document is available to the recipient to no lesser extent than it would be if sent or given by means of a 
document in printed form: r 2(4), (5) (as so added). Where the electronic communication is received by 
the recipient outside the recipient's business hours, it is to be taken to have been received on the next 
working day; and for this purpose “working day” means a day which is not a Saturday, Sunday, bank 
holiday or other public holiday: r 4(6) (as so added). A requirement in the 2000 Rules that any document 
should be in writing is fulfilled where that document meets the criteria in r 4(4) (as so added), and 
“written” and cognate expressions are to be construed accordingly: r 4(7) (as so added). A requirement in 
those rules to send more than one copy of a statement or other document may be complied with by 
sending one copy only of the statement or other document in question: r 4(8) (as so added). 

See further, in relation to Wales, the Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 2(2)-(8) (added by SI 2004/3172). 

For these purposes, “electronic communication” has the meaning given in the Electronic 
Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) (Reissue) para 885; 
TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 616): Town and Country 
Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 2(1) (as renumbered and 
amended: see note 6 supra); Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266, r 2(1) (as renumbered and amended: see note 6 supra). 

Notices or documents required or authorised to be sent or supplied under the 2000 or, as the case 
may be, the 2003 Rules may be sent or supplied by post or by using electronic communications to send 
or supply the notice or document (as the case may be) to a person at such address as may for the time 
being be specified by the person for that purpose: Town and Country Planning (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1624, r 22 (substituted by SI 2003/956); Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 22 (substituted by SI 2004/3172). 

Where a person is no longer willing to accept the use of electronic communications for any purpose 
of the 2000 or 2003 Rules which is capable of being effected electronically, he must give notice in 
writing: (a) withdrawing any address notified to the Secretary of State (or the Assembly) or to a local 
planning authority for that purpose; or (b) revoking any agreement entered into with the Secretary of 
State (or the Assembly) or with a local planning authority for that purpose; and such withdrawal or 
revocation is to be final and to take effect on a date specified by the person in the notice but not less than 
seven days after the date on which the notice is given: Town and Country Planning (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1624, r 22A (added by SI 2003/956); Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 22A (added by SI 2004/3172) 


679. Pre-inquiry meetings. The Secretary of State’ or, in relation to Wales, the 
National Assembly for Wales? must hold a pre-inquiry meeting” if he or it expects a 
relevant inquiry* to last for eight days or more, unless he or the Assembly considers it is 
unnecessary”. He or the Assembly must also hold a pre-inquiry meeting in respect of 
shorter inquiries, if it appears to him or it to be necessary®. 


201 Planning Inquiries; In general Para 679. 


Where the Secretary of State or the Assembly decides to hold a pre-inquiry meeting 
the following provisions apply: 

(1) the Secretary of State or the Assembly must send with the relevant notice”: 

(a) notice of his or its intention to hold a pre-inquiry meeting; and 

(b) a statement of the matters about which he or it particularly wishes to be 
informed for the purposes of his or its consideration of the application or 
appeal in question’; 

(2) the Secretary of State or the Assembly must send a copy of the statement 
described in head (1) above to the minister or government department 
concerned; 

(3) the local planning authority? must publish in a newspaper circulating in the 
locality in which the land is situated a notice of the Secretary of State’s or the 
Assembly’s intention to hold a pre-inquiry meeting and of the statement sent in 
accordance with head (1)(a) above; and l 

(4) the applicant’? and the local planning authority must ensure that within eight 
weeks of the starting date!! two copies of their outline statement!? have been 
received by the Secretary of State or the Assembly’. 

The Secretary of State or the Assembly must, as soon as practicable after receipt, send a 
copy of the local planning authority's outline statement to the applicant and a copy of 
the applicant’s outline statement to the local planning authority!*. 

The Secretary of State or the Assembly may in writing?” require any other person 
who has notified him or it of an intention or a wish to appear at the inquiry to send an 
outline statement to him (or to the Assembly), to the applicant and to the local planning 
authority and the person must ensure that they are received by the Secretary of State (or 
the Assembly), the applicant and the local planning authority within four weeks of the 
date of the Secretary of State’s or the Assembly written requirement’®. 

The pre-inquiry meeting or, where there is more than one, the first pre-inquiry 
meeting, must be held within 16 weeks of the starting datet”. The Secretary of State or 
the Assembly must give not less than three weeks’ written notice of the pre-inquiry 
meeting to: 

(i) the applicant; 

(1) the local planning authority; 

(iii) any person known at the date of the notice to be entitled to appear at the 

inquiry'®; and 

(iv) any other person whose presence at the pre-inquiry meeting appears to him or 
to the Assembly to be desirable; 

and he or the Assembly may require the local planning authority to take, in relation to 
notification of the pre-inquiry meeting, one or more of the steps which he or it may 
require!” the authority to take in relation to notification of the inquiry”. 

The inspector?! must preside at the pre-inquiry meeting”? and must determine the 
matters to be discussed and the procedure to be followed”. He may require any person 
present at the pre-inquiry meeting who, in his opinion, is behaving in a disruptive 
manner to leave?* and may refuse to permit that person to return or to attend any 
further pre-inquiry meeting, or may permit him to return or attend only on such 
conditions as he may specify. Where a pre-inquiry meeting has been held” the 
inspector may hold a further pre-inquiry meeting and he must arrange for such notice to 
be given of a further pre-inquiry meeting as appears to him necessary”. 

If the Secretary of State or the Assembly requests any further information from the 
applicant or the local planning authority at the pre-inquiry meeting, they must ensure 
that two copies of it have been received by him or by it and a copy has been received by 
any statutory party? within four weeks of the conclusion of the pre-inquiry meeting”. 
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The Secretary of State or the Assembly must, as soon as practicable after receipt, send a 
copy of the further information received from the applicant to the local planning 
authority and a copy of the further information received from the local planning 
authority to the applicant?º. o | 
Where no pre-inquiry meeting is held pursuant to the above provisions, an inspector 
who thinks it necessary may hold one??. An inspector must give not less than two weeks’ 
written notice of a pre-inquiry meeting which he proposes to hold under this power to: 
(A) the applicant; : 
(B) the local planning authority; 
(C) any statutory party; and 
(D) any other person whose presence at the pre-inquiry meeting appears to the 
inspector to be desirable’. 


— 


As to the Secretary of State see para 19 ante. 

2 As to the Assembly see para 20 ante. 

3 “Pre-inquiry meeting’ means a meeting held before an inquiry to consider what may be done with a 
view to securing that the inquiry is conducted efficiently and expeditiously, and where two or more such 
meetings are held references to the conclusion of a pre-inquiry meeting are references to the conclusion 
of the final meeting: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 2(1) (renumbered by SI 2003/956); Town and Country Planning (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1266, r 2(1) (renumbered by SI 2004/3172). 

4 Tea local inquiry to which the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624 (as amended), or, as the case may be, the Town and Country Planning (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1266 (as amended), apply: see para 677 ante. 

5 ‘Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(1)(a); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(1)(a). 

6 ‘Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(1)(b); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(1)(b). 

7 For the meaning of ‘relevant notice’ see para 678 note 6 ante. 

8 Where another Minister of the Crown or a government department has expressed in writing to the 
Secretary of State or the Assembly a view which is mentioned in the Town and Country Planning 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 4(2)(c) or, as the case may be, in the Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 4(1)(c) Gee para 678 
note 6 ante), the Secretary of State or the Assembly must set this out in his or its statement: Town and 
Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(2)(a)(ii); Town and 
Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(2)(a) (ii). 

9 For the meaning of ‘local planning authority’ for these purposes see para 678 note 6 ante. 

10 For the meaning of ‘applicant’ for these purposes see para 678 note 6 ante. 

11 As to the extension of time limits see para 678 note 6 ante; and for the meaning of ‘starting date’ see 
para 678 note 6 ante. 

12 ‘Outline statement’ means a written statement of the principal submissions which a person proposes to 
put forward at an inquiry: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 2(1) (as renumbered: see note 3 supra); Town and Country Planning (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1266, r 2(1) (as renumbered: see note 3 supra). Where the Town 
and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 4(2) or, as the case 
may be, the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 4(2) 
(see para 678 note 6 ante) applies, the local planning authority must: (1) include in its outline statement 
(a) the terms of any direction given together with a statement of the reasons for it; and (b) any view 
expressed or representation made on which the authority intends to rely in its submissions at the inquiry; 
and (2) within the period mentioned in head (4) in the text, send a copy of its outline statement to the 
petson concerned: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 5(4); Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266, r 5(4). 

13 ‘Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(2); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(2). 

14 ‘Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(3); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5O) 

15 As to the use of electronic communications see para 678 note 13 ante, 

16 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(5); Town 

and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(5). 
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17 ‘Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(6); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(6). 

18 As to the persons entitled to appear see para 682 post. 

19 Te under the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, 
r 10(6) or the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, 
r 10(6): see para 681 post. 

20 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(7); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(7). 

21 For the meaning of ‘inspector’ see para 678 note 10 ante. 

22 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(8)(a); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(8)(a). 

23 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(8)(b); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(8)(b). 

24 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(8)(c); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(8)(c). 

25 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(8)(d); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(8)(d). 

26 le pursuant to the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 5(1) or, as the case may be, to the Town and Country Planning (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1266, r 5(1): see the text and notes 1-6 supra. 

27 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(9); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(9). The provisions 
set out in the text and notes 21-25 supra apply to such a pre-inquiry meeting: Town and Country 
Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(9); Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(9). 

28 For the meaning of ‘statutory party’ see para 678 note 6 ante, 

29 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 5(10); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(10). 

30 See note 29 supra. 

31 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 7(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 7(1). 

32 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 7(2); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 7(2). The provisions 
set out in the text and notes 21-25 supra apply to a pre-inquiry meeting so held: Town and Country 
Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 7(3); Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 7(3). 


680. Statements of case. The local planning authority! must ensure that within: 

(1) six weeks of the starting date’; or 

(2) where a pre-inquiry meeting is held pursuant to the statutory requirements”, 
four weeks of the conclusion of that pre-inquiry meeting, 

two copies of its statement of case* have been received by the Secretary Of State im 
relation to a relevant inquiry® held in England or by the National Assembly for Wales” in 
relation to a relevant inquiry® held in Wales’. The authority must also ensure that a copy 
of its statement of case has been received by any statutory party’. 

The applicant’! must ensure that within: 

(a) six weeks of the starting date, in the case of an appeal or a referred application’? 
where no pre-inquiry meeting is held pursuant to the statutory requirements"; 
or 

(b) in any case where a pre-inquiry meeting is so held, four weeks of the conclusion 
of that pre-inquiry meeting, 

two copies of his statement of case have been received by the Secretary of State and a 
copy of his statement of case has been received by any statutory paro É 

The Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of the local planning authority's statement of case to the applicant and a copy of 
the applicant's statement of case to the local planning authority'*. The applicant and the 
local planning authority may in writing!* each require the other to send them a copy of 
any document, or of the relevant part of any document, referred to in the list of 


Para 680. Vol 46(2): Town and Country Planning 204 
ERAS AO Me Am o a 


documents comprised in the party’ statement of case; and any such document, or 
relevant part, must be sent, as soon as practicable, to the party who required it”. 

The Secretary of State or the Assembly may in writing require any other person, who 
has notified him or it of an intention or wish to appear at an inquiry, to send: 


(i) three copies of that person' statement of case to him (or to the Assembly) 

within four weeks of being so required; and 

(ii) a copy of that statement of case to any statutory party; 
and the Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of each such statement of case to the local planning authority and to the 
applicant!'*. The Secretary of State or the Assembly must also, as soon as practicable, send 
to a person from whom he or it so requires a statement of case a copy of the statements 
of case of the applicant and the local planning authority and must inform that person of 
the name and address of every person to whom his statement of case is required to be 
Sent = 

The Secretary of State (or the Assembly) or the inspector?” may in writing require 
any person who has sent to him or to the Assembly a statement of case in accordance 
with the above provisions to provide such further information about the matters 
contained in the statement of case as he or the Assembly may specify and may specify the 
time within which the information is to be received?!. A local planning authority or 
applicant required to provide further information must ensure that two copies of that 
information in writing have been received by the Secretary of State (or the Assembly), 
or as the case may be, by the inspector, within the specified time and that a copy has 
been received by any statutory party within the specified time”. The Secretary of State 
(or the Assembly), or as the case may be, the inspector must, as soon as practicable after 
receipt, send a copy of the further information received from the local planning 
authority to the applicant and a copy of the further information received from the 
applicant to the local planning authority”. Any other person required to provide further 
information must ensure that three copies of that information in writing have been 
received by the Secretary of State (or the Assembly), or as the case may be, by the 
inspector within the specified time and that a copy has been received by any statutory 
party within the specified time?*. The Secretary of State (or the Assembly), or as the case 
may be, the inspector must, as soon as practicable after receipt, send a copy of the further 
information to the local planning authority and the applicant”. 

Any person other than the applicant who sends a statement of case to the Secretary of 
State or to the Assembly must send with it a copy of any document or of the relevant 
part of any document referred to in the list comprised in that statement, unless a copy of 
the document or part of the document in question is already available? for inspection”. 
Unless he or it has already done so, the Secretary of State or the Assembly must within 
12 weeks of the starting date send a written statement of the specified matters? to: 

(A) the applicant; 

(B) the local planning authority; 

(C) any statutory party; and 

(D) any person from whom he has required a statement of case?º. 

The local planning authority must afford to any person who so requests a reasonable 
opportunity”? to inspect and, where practicable, take copies of any statement of case, 
written comments, information or other document a copy of which has been sent to the 
local planning authority in accordance with the above provisions, and of the local 
planning authority's completed questionnaire?! and statement of case together with a 
copy of any document, or of the relevant part of any document, referred to in the list 
comprised in that statement, and any written comments, information or other 
documents sent by the local planning authority pursuant to those provisions??, 
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If the local planning authority or the applicant wishes to comment on another 
person' statement of case they must ensure that within nine weeks of the starting date 
two copies of their written comments have been received by the Secretary of State or 
the Assembly and that a copy of their written comments has been received by any 
statutory party”, The Secretary of State or the Assembly must, as soon as practicable 
after receipt, send a copy of the written comments received from the applicant to the 
local planning authority and a copy of the written comments received from the local 
planning authority to the applicant**. Any person who sends a statement of case to the 
Secretary of State or to the Assembly under the above provisions and who wishes to 
comment on another person's statement of case must ensure that not less than four 
weeks before the date fixed for the holding of the inquiry three copies of his written 
comments have been received by the Secretary of State and a copy of his written 
comments has been received by any statutory party”. The Secretary of State or the 
Assembly must, as soon as practicable after receipt, send a copy of the written comments 
to the local planning authority and the applicant*®. The Secretary of State or the 
Assembly must, as soon as practicable after receipt, send to the inspector any statement 
of case, document or further information or written comments sent to him or to it in 
accordance with the above provisions and received by him or by it within the relevant 
period, if any, specified therein?”. 


1 For the meaning of local planning authority’ for these purposes see para 678 note 6 ante. 

2 For the meaning of ‘starting date’ see para 678 note 6 ante. 

3 le pursuant to the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 5 or, as the case may be, to the Town and Country Planning (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1266, r 5: see para 679 ante. For the meaning of ‘pre-inquiry meeting’ see 
para 679 note 3 ante. 

4 ‘Statement of case” means, and is comprised of, a written statement which contains full particulars of the 
case which a person proposes to put forward at an inquiry and a list of any documents which that person 
intends to refer to or put in evidence: Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 2(1) (renumbered by SI 2003/956); Town and Country Planning (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1266, r 2(1) (renumbered by SI 2004/3172). For the meaning 
of ‘document’ see para 678 note 12 ante. 

The local planning authority must include in its statement of case details of the time and place where 
the opportunity to inspect and take copies described in the text to notes 30-32 infra is to be afforded 
(including, in any case in which the local planning authority relies on the provision set out in note 30 
infra, the details mentioned in that provision): Town and Country Planning (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1624, 6(2)(a)(i) (amended by SI 2003/956); Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(2)(a) (1) (amended by SI 2004/3172). Where 
the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 4(2) or, as 
the case may be, the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266, r 4(2) (see para 678 note 6 ante) applies, the local planning authority must also: (1) 
include in its statement of case the matters mentioned in the Town and Country Planning (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1624, r 5(4)(a)(ii) or in the Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 5(4)(a)(ii) (see para 679 ante), unless the 
authority has included these in an outline statement; and (2) within the period specified in heads (1)—(2) 
in the text, send a copy of its statement of case to the person concerned: Town and Country Planning 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1624, 6(2)(a)(ii), (b); Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, S1 2003/1266, r 6(2)(a)(ii), (b). 

5 As to the Secretary of State see para 19 ante. 
le a local inquiry to which the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624 (as amended), apply: see para 677 ante. 

7 Asto the Assembly see para 20 ante. 

8 lea local inquiry to which the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266 (as amended), apply: see para 677 ante. 

9 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, S1 2000/1624, r 6(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(1). When electronic 
communications are used, only one copy need be sent: see para 678 note 13 ante. 
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Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(1). For the meaning 
of ‘statutory party’ see para 678 note 6 ante. 

For the meaning of ‘applicant’ see para 678 note 6 ante. 

For the meaning of ‘referred application’ see para 677 note 5 ante. 

See note 3 supra. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(3); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(3). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(4); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(4). 
As to the use of electronic communications see para 678 note 13 ante. 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(5); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(5). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(6); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(6). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(7); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(7). 
For the meaning of “inspector” see para 678 note 10 ante. 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(8); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(8). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(9)(a), (b); 
Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(9)(a), (b). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(9); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(9). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(10)(a), (b); 
Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(10)(a), (b). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(10); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(10). 

le pursuant to the provisions set out in the text to notes 30-32 infra. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(11); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(11). 

le the matters referred to in the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 5(2)(a)(i) or in the Town and Country Planning (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1266, r 5(2)(a)(ii): see para 679 ante. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 6(12); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(12). 

For these purposes an opportunity is to be taken to have been afforded to a person where the person is 
notified of (1) publication on a website of the documents mentioned in the text; (2) the address of the 
website; (3) the place on the website where the documents may be accessed, and how they may be 
accessed: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, 
r 6(13A) (added by SI 2003/956); Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 6(13A) (added by SI 2004/3172). 

‘Questionnaire’ means a document in the form supplied by the Secretary of State or the Assembly to 
local planning authorities for the purpose of proceedings under the 2000 or, as the case may be, the 2003 
Rules; and for this purpose a form is taken to be supplied where the Secretary of State or the Assembly 
has published it on a website and has notified the local planning authority of (1) publication of the form 
on the website; (2) the address of the website; and (3) the place on the website where the form may be 
accessed, and how it may be accessed: Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 2(1) (as renumbered and amended: see note 4 supra); Town and Country 
Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 2(1) (as renumbered and amended: 
see note 4 supra). 

Town and Country Planning (Inquiries Procedure (England) Rules 2000, SI 2000/1624, r 6(13); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(13). 

Town and Country Planning (Inquiries Procedure (England) Rules 2000, SI 2000/1624, r 6(14)(a), (b); 
Town and Country Planning (Inquiries Procedure (Wales) Rules 2003, SI 2003/1266, r 6(14)(a), (b). 
Town and Country Planning (Inquiries Procedure (England) Rules 2000, SI 2000/1624, r 6(14); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(14). 

Town and Country Planning (Inquiries Procedure (England) Rules 2000, SI 2000/1624, r 6(15)(a), (b); 
Town and Country Planning (Inquiries Procedure (Wales) Rules 2003, SI 2003/1266, r 6(15)(a), (b). 
Town and Country Planning (Inquiries Procedure (England) Rules 2000, SI 2000/1624, r 6(15); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(15). 

Town and Country Planning (Inquiries Procedure (England) Rules 2000, SI 2000/1624, r 6(16); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(16) 
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681. Date and notification of the inquiry. The date fixed by the Secretary of 
State! or by the National Assembly for Wales? for the holding of a relevant inquiry? 
must, unless he or it considers such a date impracticable, be not later than 22 weeks? 
after the starting date? or, in a case where a pre-inquiry meeting” is held pursuant to the 
statutory requirements”, eight weeks after the conclusion of that meeting. Where, 
however, the Secretary of State or the Assembly considers it impracticable to fix a date in 
accordance with the above provisions, the date fixed must be the earliest date after the 
end of the relevant period mentioned above which he or the Assembly considers to be 
practicable’. 

Unless the Secretary of State or the Assembly agrees a lesser period of notice with the 
applicant'? and the local planning authority'!, he or the Assembly must give not less 
than four weeks’ written notice’? of the date, time and place fixed by him or by it for 
the holding of an inquiry to every person entitled to appear"? at the inquiry?”. 

The Secretary of State or the Assembly may vary the date fixed for the holding of an 
inquiry, whether or not the date as varied is within the relevant period’? mentioned 
above'®. He or the Assembly may also vary the time or place for the holding of an 
inquiry and must give such notice of any variation as appears to him or to it to be 
reasonable’. 

The Secretary of State or the Assembly may in writing'* require the local planning 
authority to take one or more of the following steps: 

(1) not less than two weeks before the date fixed for the holding of an inquiry, to 
publish a notice of the inquiry in one or more newspapers circulating in the 
locality in which the land’? is situated; 

(2) to send a notice of the inquiry to such persons or classes of persons as he or the 
Assembly may specify, within such period as he or it may specify; or 

(3) to post a notice of the inquiry in a conspicuous place near to the land, within 
such period as he or it may specify”. 

Where the land is under the control of the applicant he must: 

(a) if so required in writing by the Secretary of State or the Assembly, affix a notice 
of the inquiry firmly to the land or to some object on or near the land, in such 
manner as to be readily visible to and legible by members of the public; and 

(b) not remove the notice, or cause or permit it to be removed, for such period 
before the inquiry as the Secretary of State or the Assembly may specify”. 

Every notice of inquiry so published, sent or posted” or so affixed’? must contain: 

(i) a clear statement of the date, time and place of the inquiry and of the powers 
enabling the Secretary of State or the Assembly to determine the application or 
appeal in question; 

Gi) a written description of the land sufficient to identify approximately its location; 

(iii) a brief description of the subject matter of the application or appeal; and 

(iv) details of where and when copies of the local planning authority's completed 
questionnaire?! and any documents? sent by and copied to the authority? may 
be inspected?”. 


1 As to the Secretary of State see para 19 ante. 

2 As to the Assembly see para 20 ante. 

3 Tea local inquiry to which the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624 (as amended), or the Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266 (as amended), apply: see para 677 ante. 

4 As to the extension of time limits see para 678 note 6 ante. 

5 For the meaning of ‘starting date’ see para 678 note 6 ante. 

6 For the meaning of ‘pre-inquiry meeting’ see para 679 note 3 ante. 

7 le pursuant to the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 


SI 2000/1624, r 5 or the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266, r 5: see para 679 ante. 
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Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(1). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(2); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(2). 

For the meaning of ‘applicant’ see para 678 note 6 ante. 

For the meaning of local planning authority” for these purposes see para 678 note 6 ante. 

A written notice is to be taken to have been given by the Secretary of State or the Assembly for these 
purposes where he or it and any person entitled to appear at the inquiry have agreed that notice of the 
matters mentioned in the text may instead be accessed by that person via a website, and (1) the notice is 
a notice to which that agreement applies; (2) the Secretary of State or the Assembly has published that 
notice on the website; (3) not less than four weeks before the date fixed by the Secretary of State or the 
Assembly for the holding of the inquiry, the person is notified of (a) the publication of the notice on a 
website; (b) the address of the website; and (c) the place on the website where the notice may be 
accessed, and how it may be accessed: Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 10(3A) (added by SI 2003/956); Town and Country Planning (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(3A) (added by SI 2004/1372). 

As to the persons entitled to appear see para 682 post. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(3); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(3). 

le the period mentioned in the text to notes 1-8 supra. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(4); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(4). The provisions 
set out in the text and notes 10-14 supra apply to a variation of a date as they applied to the date 
originally fixed: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 10(4) (amended by SI 2003/956); Town and Country Planning (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1266, r 10(4) (amended by SI 2004/3172). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(5); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(5). 

As to the use of electronic communications see para 678 note 13 ante. 

For these purposes, land” means the land or building to which an inquiry relates: Town and Country 
Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 2(1) (renumbered by 
SI 2003/956); Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, 
r 2(1) (renumbered by SI 2004/3172). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(6); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(6). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(7); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(7). 

Ie pursuant to the provisions set out in the text to notes 18-20 supra. 

Ie pursuant to the provisions set out in the text to note 21 supra. 

For the meaning of ‘questionnaire’ see para 680 note 31 ante. 

For the meaning of ‘document’ see para 678 note 12 ante. 

Te pursuant to the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 6 (as amended) or, as the case may be, the Town and Country Planning (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1266, r 6 {as amended): see para 680 ante. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(8); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(8). 


682. Appearances at the inquiry; evidence. Rules have been made! in relation 


to 


appearances at or participation in, and evidence in relation to, relevant local 


inquiries’. Those rules make provision with regard to: 


1 


(1) the persons entitled to appear at or participate in such an inquiry; 


(2) the availability of representatives of government departments and other 
authorities at the inquiry’; 


(3) proofs of evidence”; 
(4) preparation of a statement of common ground; 
(5) the provision of additional copies of documents and information”. 


See para 677 ante. 
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See the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, 
rr 11-15, 21 (as amended); the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266, rr 11-15, 21 (as amended); and the text and notes 3-7 infra. As to the local inquiries to 
which those rules apply see para 677 ante. 


The persons entitled to appear at a relevant local inquiry held in England are: (1) the applicant; (2) the 
local planning authority; (3) any of the following bodies if the land is situated in their area and they are 
not the local planning authority: (a) a county or district council; (b) an enterprise zone authority 
designated under the Local Government, Planning and Land Act 1980 Sch 32 (as amended) (see 
para 1491 et seg post); (c) the Broads Authority, within the meaning of the Norfolk and Suffolk Broads 
Act 1988; (d) a housing action trust specified in an order made under the Housing Act 1988 s 67(1) (as 
amended) (see HOUSING vol 22 (Reissue) para 299); (4) where the land is in an area previously 
designated as a new town, the Commission for the New Towns; (5) any statutory party; (6) the council 
of the parish in which the land is situated, if that council made representations to the local planning 
authority in respect of the application in pursuance of a provision of a development order; (7) where the 
application was required to be notified to the Historic Buildings and Monuments Commission for 
England (commonly known as “English Heritage”) under the Planning (Listed Buildings and 
Conservation Areas) Act 1990 s 14, the Commission; (8) any other person who has sent a statement of 
case in accordance with the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 6(6) (see para 680 ante) or who has sent an outline statement in accordance with r 5(5) 
(see para 679 ante): r 11(1). Nothing in r 11(1), however, prevents the inspector from permitting any 
other person to appear at an inquiry, and such permission must not be unreasonably withheld: r 11(2). 

The persons entitled to take part in a relevant local inquiry held in Wales are: (1) the applicant; (11) the 
local planning authority; (iii) any of the following bodies if the land is situated in their area and the body 
is not the local planning authority: (A) a county or county borough council; (B) an enterprise zone 
authority designated under the Local Government, Planning and Land Act 1980 Sch 2 (as amended); (C) 
a housing action trust specified in an order made under the Housing Act 1988 s 67(1) (as amended); (iv) 
where the land is in an area previously designated as a new town, the Commission for the New Towns; 
(v) any statutory party; (vi) the council of the community in which the land is situated, if that council 
made representations to the local planning authority in respect of the application in pursuance of a 
provision of a development order; (vii) any other person who has sent a statement of case in accordance 
with the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 6(6) or 
who has sent an outline statement in accordance with r 5(5): r 11(1). Nothing in r 11(1), however, 
precludes the inspector from permitting any other person to take part in an inquiry; and such permission 
is not to be unreasonably withheld: r 11(2). 

Any person entitled or permitted to appear or take part may do so on his own behalf or be 
represented by any other person: Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 11(3); Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 11(3). 

For the meanings of local planning authority’, ‘applicant’ and ‘statutory party’ for these purposes see 
para 678 note 6 ante; for the meaning of “the land” see para 681 note 19 ante; and for the meaning of 
“inspector” see para 678 note 10 ante. As to the Broads Authority see OPEN SPACES AND ANCIENT 
MONUMENTS vol 34 (Reissue) para 130; as to the Commission for the New Towns see para 1383 et seq 
post; and as to English Heritage see para 1058 post. 


See, in relation to England, the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 12. Where (1) the Secretary of State or the Commission has given a 
direction described in r 4(2)(a) or (b) (see para 678 note 6 ante); or (2) the Secretary of State or any other 
Minister of the Crown or any government department, or any body falling within r 11(1)(c) (see note 3 
head (3) supra), has expressed a view described in r 4(2)(c) (see para 678 note 6 ante) and the local 
planning authority has included the terms of the expression of view in a statement sent in accordance 
with r 5(2) (see para 679 ante) or r 6(1) (see para 680 ante); or (3) another Minister of the Crown or any 
government department has expressed a view described in r 4(2)(c) and the Secretary of State has 
included its terms in a statement sent in accordance with r 5(2) (see para 679 ante) or r 6(12) (see 
para 680 ante), the applicant, the local planning authority or a person entitled to appear may, not later 
than four weeks before the date of an inquiry, apply in writing to the Secretary of State for a 
representative of the Secretary of State or of the other minister, departnient or body concerned to be 
made available at the inquiry: r 12(1). Where an application is made in accordance with r 12(1), the 
Secretary of State must make a representative available to attend the inquiry or, as the case may be, send 
the application to the other minister, department or body concerned, who must make a representative 
available to attend the inquiry: r 12(2). Any person attending an inquiry as a representative in pursuance 
of r 12 must state the reasons for the direction or expressed view and must give evidence and be subject 
to cross-examination to the same extent as any other witness (r 12(3)); but nothing in r 12(3) requires a 
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representative of a minister or a government department to answer any question which in the opinion of 
the inspector is directed to the merits of government policy (r 12(4)). As to the Secretary of State see 
para 19 ante. 

See further, in relation to Wales, the Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 12. Where (a) the National Assembly for Wales has given a direction 
described in r 4(2)(a); or (b) the Assembly, any Minister of the Crown or government department, or any 
body falling within r 11(1)(c) (see note 3 head (iii) supra) has expressed a view described in r 4(2)(b) and 
the local planning authority has included the terms of the expression of view in a statement sent in 
accordance with r 5(2) or 6(1); or (c) a Minister of the Crown or government department has expressed 
a view described in r 4(2)(b) and the National Assembly has included its terms in a statement sent in 
accordance with r 5(2) or r 6(12), the applicant, the local planning authority or a person entitled to take 
part in an inquiry may, not later than four weeks before the date of an inquiry, apply in writing to the 
Assembly for a representative of the Assembly or of the minister, department or body concerned to be 
made available at the inquiry: r 12(1). Where an application is made in accordance with r 12(1), the 
Assembly must make a representative available to attend the inquiry or, as the case may be, send the 
application to the minister, department or body concerned, who must make a representative available to 
attend the inquiry: r 12(2). Any person attending an inquiry as a representative in pursuance of r 12 must 
state the reasons for the direction or expressed view and give evidence and is to be subject to 
cross-examination to the same extent as any other witness (r 12(3)); but nothing in r 12(3) requires a 
representative of the Assembly to answer any question which, in the opinion of the inspector, is directed 
to the merits of Assembly policy or requires any minister or government department to answer any 
question which, in the opinion of the inspector, is directed to the merits of government policy (r 12(4)). 
As to the Assembly see para 20 ante. 


5 See, in relation to England, the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 13 (as amended). Any person entitled to appear at an inquiry who proposes 
to give, or to call another person to give, evidence at the inquiry by reading a proof of evidence, must (1) 
send two copies, in the case of the local planning authority and the applicant, or three copies in the case 
of any other person, of the proof of evidence together with any written summary, to the Secretary of 
State; and (2) simultancously send copies of these to any statutory party; and the Secretary of State must, 
as soon as practicable after receipt, send a copy of each proof of evidence together with any summary to 
the local planning authority and the applicant: r 13(1). No written summary is, however, to be required 
where the proof of evidence proposed to be read contains no more than 1,500 words: r 13(2). The proof 
of evidence and any summary must be received by the Secretary of State no later than four weeks before 
the date fixed for the holding of the inquiry, or, where a timetable has been arranged pursuant to r 8 (see 
para 678 note 10 ante) which specifies a date by which the proof of evidence and any summary is to be 
received by the Secretary of State, that date: r 13(3). The Secretary of State must send to the inspector, as 
soon as practicable after receipt, any proof of evidence together with any summary sent to him in 
accordance with r 13 (as amended) and received by him within the relevant period, if any, specified in 
that rule: r 13(4). Where a written summary is provided in accordance with r 13(1), only that summary 
is to be read at the inquiry, unless the inspector permits or requires otherwise: r 13(5). Any person 
required by r 13 (as amended) to send copies of a proof of evidence to the Secretary of State must send 
with them the same number of copies of the whole, or the relevant part, of any document referred to in 
the proof of evidence, unless a copy of the document or part of the document in question is already 
available for inspection pursuant to r 6(13) (as amended) (see para 680 ante): r 13(6). The local planning 
authority must afford to any person who so requests a reasonable Opportunity to inspect and, where 
practicable, take copies of any document sent to or by them in accordance with r 13 (as amended): 
r 13(7). For these purposes an opportunity is to be taken to have been afforded to a person where the 
person is notified of publication of the relevant document on a website, the address of the website, the 
place on the website where the document may be accessed, and how it may be accessed: r 13(8) (added 
by SI 2003/956). 

See further, in relation to Wales, the Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 13(1)-(8) (r 13(8) added by SI 2004/3172), which refers to written 
statements of evidence rather than proofs of evidence, and to the Assembly rather than the Secretary of 
State. 


6 The local planning authority and the applicant must: (1) together prepare an agreed statement of 
common ground; and (2) ensure that the Secretary of State or, as the case may be, the Assembly receives 
it and that any statutory party receives a copy of it not less than four weeks before the date fixed for the 
holding of the inquiry: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 14(1); Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266, r 14(1). ‘Statement of common ground’ means a written statement prepared jointly by the 
local planning authority and the applicant, which contains agreed factual information about the proposal 
which is the subject of the application or appeal: Town and Country Planning (Inquiries Procedure) 
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(England) Rules 2000, SI 2000/1624, r 2(1) (renumbered by SI 2003/956); Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 2(1) (renumbered by SI 2004/3172). 

The local planning authority must afford to any person who so requests a reasonable opportunity to 
inspect, and where practicable, take copies of the statement of common ground sent to the Secretary of 
State or the Assembly: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 14(2); Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003. 
SI 2003/1266, r 14(2). For these purposes an opportunity is to be taken to have been afforded to a 
person where the person is notified of publication of the statement of common ground on a website, the 
address of the website, the place on the website where the document may be accessed, and how it may be 
accessed: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, 
E 14(3) (added by SI 2003/956); Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266, r 14(3) (added by SI 2003/3172). 

7 See, in relation to England, the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 21 (as amended). The Secretary of State may at any time before the close of 
an inquiry request from any person entitled to appear additional copies of the following: (1) an outline 
statement sent in accordance with r 5 (see para 679 ante); (2) a statement of case or comments sent in 
accordance with r 6 (as amended) (see para 680 ante); (3) a proof of evidence sent in accordance with 
r 13 (as amended) (see note 5 supra); or (4) any other document or information sent to the Secretary of 
State before or during an inquiry, and may specify the time within which such copies should be received 
by him: r 21(1). Any person so requested must ensure that the copies are received by the Secretary of 
State within the period specified: r 21(2). 

For similar provisions in relation to Wales regarding the transmission of extra copies to the Assembly 
see the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, 
t 21(1), (2). Any obligation imposed by those rules to send more than one copy of a statement or other 
document may, where sending is effected using electronic communications, be complied with by 
transmitting one copy only of the statement or, as the case may be, document in question using such 
communications: r 21(3) (added by SI 2004/3172). 

As to the use of electronic communications see further para 678 note 13 ante. 


683. Procedure at the inquiry; site inspections. Except as otherwise provided 
in the relevant rules’, the inspector? must determine the procedure at a relevant local 
inquiry’. At the start of the inquiry the inspector must identify what are, in his opinion, 
the main issues to be considered at the inquiry and any matters on which he requires 
further explanation from the persons entitled or permitted to appear*; but nothing in 
this requirement precludes any person entitled or permitted to appear from referring to 
issues which that person considers relevant to the consideration of the application or 
appeal but which were not issues so identified by the inspector”. 

Unless in any particular case the inspector otherwise determines, the local planning 
authority® is to begin and the applicant’ is to have the right of final reply; and the other 
persons entitled or permitted to appear are to be heard in such order as the inspector 
may determine”. 

A person entitled to appear at an inquiry is to be entitled to call evidence and the 
applicant, the local planning authority and any statutory party? are to be entitled to 
cross-examine persons giving evidence, but, subject to that and to the exceptions set out 
below”, the calling of evidence and the cross-examination of persons giving evidence is 
otherwise to be at the discretion of the inspector!!. The inspector may refuse to permit 
the 

(1) giving or production of evidence; 

(2) cross-examination of persons giving evidence; or 

(3) presentation of any other matter, 
which he considers to be irrelevant or repetitious; but where he refuses to permit the 
giving of oral evidence, the person wishing to give the evidence may submit to him any 
evidence or other matter in writing before the close of the inquiry””. 

Where a person gives evidence at an inquiry by reading a summary of his proof of 
evidence!?, the proof of evidence'* is to be treated as tendered in evidence, unless the 
person required to provide the summary notifies the inspector that he now wishes to 
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rely on the contents of that summary alone'*. The person whose evidence the proof of 
evidence contains is then to be subject to cross-examination on it to the same extent as 
if it were evidence he had given orally?*, 

The inspector may direct that facilities are to be afforded to any person appearing at 
an inquiry to take or obtain copies of documentary evidence open to public 
inspection!”, He may require any person appearing or present at an inquiry who, in his 
opinion, is behaving in a disruptive manner to leave'? and may refuse to permit that 
person to return!” or permit him to return only on such conditions as he may specify”. 
Any such person may, however, submit to him any evidence or other matter in writing?" 
before the close of the inquiry”. 

The inspector may allow any person to alter or add to a statement of case received by 
the Secretary of State” (if the inquiry is held in England) or by the National Assembly 
for Wales?* (if the inquiry is held in Wales) or by him, so far as may be necessary for the 
purposes of the inquiry; but he must, if necessary by adjourning the inquiry, give every 
other person entitled to appear who is appearing at the inquiry an adequate opportunity 
of considering any fresh matter or document”. 

The inspector may proceed with an inquiry in the absence of any person entitled to 
appear at it?º. He may take into account any written representation or evidence or any 
other document received by him from any person before an inquiry opens or during the 
inquiry provided that he discloses it at the inquiry”. 

The inspector may from time to time adjourn an inquiry and, if the date, time and 
place of the adjourned inquiry are announced at the inquiry before the adjournment, no 
further notice is to be required”, 

In respect of any inquiry that the Secretary of State or the Assembly expects to last for 
eight or more days, any person who appears at the inquiry and makes closing 
submissions must by the close of the inquiry provide the inspector with a copy of his 
closing submission in writing?”. 

The inspector may make an unaccompanied inspection of the land? before or during 
an inquiry without giving notice of his intention to the persons entitled to appear at the 
inquiry”. During an inquiry or after its close, the inspector: 

(a) may inspect the land in the company of the applicant, the local planning 

authority and any statutory party; and 

(b) must make such an inspection if so requested by the applicant or the local 

planning authority before or during an inquiry”. 
In all cases where the inspector intends to make an accompanied site inspection he must 
announce during the inquiry the date and time at which he proposes to make it®*; but 
he is not bound to defer such an inspection as is mentioned in heads (a) and (b) above 
where any person mentioned in those heads is not present at the time appointed**, 


1 As to the relevant rules see para 677 ante. 

2 For the meaning of ‘inspector’ see para 678 note 10 ante. 

3 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(1). The inguiry 
referred to in the text is an inquiry to which the Town and Country Planning (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1624 (as amended), or, as the case may be, the Town and Country 
Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266 (as amended), apply: see para 677 
ante, 

4 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(2); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(2). As to the 
persons entitled or permitted to appear see para 682 note 3 ante. 

5 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(3); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(3). 

6 For the meaning of local planning authority’ for these purposes see para 678 note 6 ante, 

7 For the meaning of ‘applicant’ see para 678 note 6 ante. 
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Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(4); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(4). 

For the meaning of ‘statutory party’ see para 678 note 6 ante. 

le subject to the provisions set out in the text to notes 12-15 infra. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(5); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(5). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(6); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(6). 

le in accordance with the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 13(5) or, as the case may be, the Town and Country Planning (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1266, r 13(5): see para 682 note 5 ante. 

le the proof of evidence referred to in the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 13(1) or, as the case may be, the written statement of evidence referred to 
in the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 13(1): see 
para 682 note 5 ante. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(7)(a); 
Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(7)(a). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(7)(b); 
Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(7)(b). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(8); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(8). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(9)(a); 
Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(9)(a). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(9)(b); 
Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(9)(b). 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(9)(c); 
Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(9)(c). 

As to the use of electronic communications see para 678 note 13 ante. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(9); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(9). 

le received under the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 6 (as amended): see para 681 ante. As to the Secretary of State see para 19 ante. 

le received under the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266, r 6 (as amended): see para 681 ante. As to the Assembly see para 20 ante. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(10); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(10). For the 
meaning of ‘document’ see para 678 note 12 ante. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(11); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(11). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(12); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(12). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(13); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 1513). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 15(14); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 15(14). 

For the meaning of “the land” see para 681 note 19 ante. 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 16(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 16(1). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 16(2); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 16(2). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 16(3); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 16(3). 

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 16(4); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 16(4). 


684. Procedure after inquiry. After the close of a relevant local inquiry”, the 
inspector? must make a report in writing? to the Secretary of State? (if the inquiry was 
held in England) or to the National Assembly for Wales? (if the inquiry was held in 
Wales) which must include his conclusions and his recommendations or his reasons for 
not making any recommendations”. Where an assessor’ has been appointed, he may, 
after the close of the inquiry, make a report in writing to the inspector in respect of the 
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matters on which he was appointed to advise*; and if he does so, the inspector must 
append it to his own report and must state in his own report how far he agrees or 
disagrees with the assessor's report and, where he disagrees with the assessor, his reasons 
for that disagreement’. 

When making his or its decision the Secretary of State or the Assembly may disregard 
any written representations, evidence or any other document!” received after the close 
of the inguiry'!!. 

If, after the close of an inquiry, the Secretary of State or the Assembly: 

(1) differs from the inspector on any matter of fact’? mentioned in, or appearing to 

him to be material to, a conclusion reached by the inspector; or 

(2) takes into consideration any new evidence’? or new matter of fact, not being a 

matter of government or Assembly policy, 
and is for that reason disposed to disagree with a recommendation made by the 
inspector, he or the Assembly may not come to a decision which is at variance with that 
recommendation without first notifying the persons entitled to appear at the inquiry?* 
who appeared at it of his or its disagreement and the reasons for it and affording them an 
opportunity of: 

(a) making written representations to him or to the Assembly; or 

(b) if the Secretary of State or the Assembly has taken into consideration any new 

evidence or new matter of fact, not being a matter of government or Assembly 
policy, of asking for the reopening of the inquiry”. 
Those persons so making written representations or requesting the inquiry to be 
reopened must ensure that such representations or requests are received by the Secretary 
of State or the Assembly within three weeks of the date of his or its notification!*. 

The Secretary of State or the Assembly may, as he or it thinks fit, cause an inquiry to 
be reopened’’. He or the Assembly must do so if asked by the applicant'* or the local 
planning authority!” in the circumstances” and within the period?! mentioned above. 
Where an inquiry is reopened, whether by the same or a different inspector, the 
Secretary of State or the Assembly must send to the persons entitled to appear at the 
inquiry who appeared at it a written statement of the matters with respect to which 
further evidence is invited”. 


1 Te an inquiry to which the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624 (as amended), or, as the case may be, the Town and Country Planning (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1266 (as amended), apply: see para 677 ante. 

2 For the meaning of ‘inspector’ see para 678 note 10 ante. 

3 As to the use of electronic communications see para 678 note 13 ante. 

4 As to the Secretary of State see para 19 ante. 

5 As to the Assembly see para 20 ante. 

6 ‘Town and Country Planning (Inquiries Procedure England) Rules 2000, SI 2000/1624, r 17(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r ZAG). 

7 For the meaning of ‘assessor’ see para 678 note 11 ante. : 

8 Town and Country Planning (Inquiries Procedure (England) Rules 2000, SI 2000/1624, r 17(2); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 17(2). 

2 Town and Country Planning (Inquiries Procedure (England) Rules 2000, SI 2000/1624, r 17(3); Town 
and Country Planning (Inquiries Procedure (Wales) Rules 2003, SI 2003/1266, r 17(3). 

10 For the meaning of ‘document’ see para 678 note 12 ante. 

11 ‘Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 17(4); Town 
and Country Planning (Inquiries Procedure (Wales) Rules 2003, SI 2003/1266, r 17(4). 

12 The question of whether an area falls within the curtilage of a building is not a question solely of primary 
fact, but one which involves the application of planning judgment to findings of primary fact, and does 
not required to be notified under head (1) in the text: George Wimpey Ltd v First Secretary of State [2004] 
All ER (D) 139 (Sep). The question of whether a development would be detrimental to the character of 
the locality is a matter of opinion or judgment, but it does not necessarily follow that such a matter may 
not also be a matter of fact for these purposes: see Portsmouth Water plc v Secretary of State for the 
Environment (1993) 66 P & CR 410 (where it was held that the Secretary of State’s difference of opinion 
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was not a difference on a matter of fact); Coal Contractors Ltd v Secretary of State for the Environment (1995) 
68 P & CR 285, [1995] JPL 421 (difference clearly one of opinion not difference as to fact) (both 
decided under previous rules). 


13 As to taking into account new evidence see Sherburn Sand Co Ltd v First Secretary of State [2004] EWHC 
1314 (Admin), [2004] All ER (D) 241 (May) (where, however, the court held that there had been a 
‘technical breach’ of the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 17(5) which did not prejudice the claimant). 

14 As to the persons entitled to appear and participate in the inquiry see para 680 ante. 

15 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 17(5); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 17(5). 

16 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 17(6); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 17(6). As to the 
extension of time limits see para 678 note 6 ante. 


17 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 17(7); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 1707). 

18 For the meaning of “applicant' see para 678 note 6 ante. 

19 For the meaning of local planning authority’ for these purposes see para 678 note 6 ante. 

20 le in the circumstances mentioned in the text to notes 14-15 supra. 

21 le within the period mentioned in the text to note 16 supra. 

22 See note 17 supra. 


23 Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 17(7)(a); 
Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 17(7)(a). The 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 10(3)-(8) (as 
amended) or, as the case may be, the Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r10(3)-(8) (as amended) (see para 681 ante) applies as if the references to an 
inquiry were references to a reopened inquiry: Town and Country Planning (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1624, r 17(7)(b); Town and Country Planning (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1266, r 17(7)(b). 


685. Notification of Secretary of State’s or Assembly’s decision; procedure if 
that decision is later quashed. The Secretary of State! or, in relation to Wales, the 
National Assembly for Wales? must, as soon as practicable, notify his or its decision on a 
relevant application or appeal”, and his or its reasons for it in writing? to: 

(1) all persons entitled to appear at the inquiry? who did appear; and 

(2) any other person who, having appeared at the inquiry, has asked to be notified 
of the decision”. 

Where a copy of the inspector's report” is not sent with the notification of the 
decision, the notification must be accompanied by a statement of his conclusion and of 
any recommendations made by him, and if a person entitled to be notified of the 
decision has not received a copy of that report, he must be supplied with a copy ofit on 
written application? to the Secretary of State or the Assembly”. 

Where a decision of the Secretary of State or the Assembly on an application or 
appeal in respect of which a relevant inquiry'º has been held is quashed in proceedings 
before any court!!, the Secretary of State or the Assembly: 

(a) must send to the persons entitled to appear at the inquiry who appeared at it a 
written statement of the matters with respect to which further representations 
are invited for the purposes of his or the Assembly's further consideration of the 
application or appeal; 

(b) must afford to those persons the opportunity of making written representations 
to him or to the Assembly in respect of those matters or of asking for the 
reopening of the inquiry*?; and 

(c) may, as he or the Assembly thinks fit, cause the inquiry to be reopened, whether 
by the same or a different inspector’. 


1 As to the Secretary of State see para 19 ante. 
2 As to the Assembly see para 20 ante. 
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le an application or appeal before the determination of which an inquiry has been held to which the 
Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624 (as amended), 
or, as the case may be, the Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1266 (as amended), apply: see para 677 ante. 

Notification in writing of a decision and reasons is to be taken to have been given to a person for these 
purposes where (1) the Secretary of State or the Assembly and the person have agreed that decisions and 
reasons so required to be given in writing may instead be accessed by that person on a website; (2) the 
decision and reasons are a decision and reasons to which that agreement applies; (3) the Secretary of State 
or the Assembly has published the decision and reasons on a website; (4) the person is notified, in a 
manner for the time being agreed between him and the Secretary of State or the Assembly, of (a) the 
publication of the decision and reasons on a website; (b) the address of the website; (c) the place on the 
website where the decision and reasons may be accessed, and how they may be accessed: Town and 
Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 18(1A) (added by 
SI 2003/956); Town and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, 
r 18(1A) (added by SI 2004/3172). 


As to the persons entitled to appear at or participate in the inquiry see para 680 note 3 ante. 


Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 18(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 18(1). 


For these purposes, ‘report’ includes any assessor's report appended to the inspector's report but does not 
include any other documents so appended; but any person who has received a copy of the report may 
apply to the Secretary of State or the Assembly in writing, within six weeks of the date of the Secretary 
of State's or Assembly's decision, for an opportunity of inspecting any such documents and the Secretary 
of State or the Assembly must afford him that opportunity: Town and Country Planning (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1624, r 18(3); Town and Country Planning (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1266, r 18(3). As to the extension of time limits see para 678 
note 6 ante. For these purposes an opportunity is to be taken to have been afforded to a person where 
that person is notified of (1) publication of the relevant documents on a website; (2) the address of the 
website; (3) the place on the website where the documents may be accessed, and how they may be 
accessed: Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, 
r 18(3A) (added by SI 2003/956); Town and Country Planning (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1266, r 18(3A) (added by SI 2004/3172). For the meanings of “inspector” and 
“assessor” see para 678 notes 10-11 ante. 


Any person so applying must ensure that his application is received by the Secretary of State or the 
Assembly within four weeks of the Secretary of State's or Assembly's determination: Town and Country 
Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 18(4); Town and Country 
Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 18(4). 


Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 18(2); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 18(2). 


le an inquiry has been held to which the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624 (as amended), or, as the case may be, the Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266 (as amended), apply: see para 677 ante. 


As to challenging the validity of decisions see paras 43 et seq, 650 ante. 


Those persons making representations or asking for the inquiry to be reopened under head (b) in the text 
must ensure that such representations or requests are received by the Secretary of State or the Assembly 
within three weeks of the date of the written statement sent under head (a) in the text: Town and 
Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 19(2); Town and 
Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r IDA, 


Town and Country Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 19(1); Town 
and Country Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r LOC) IE ne o Ue 
Assembly does so, the Town and Country Planning (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1624, r 10(3)-(8) (as amended) or, as the case may be, the Town and Country Planning 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r 10(3)-(8) (as amended) (see para 681 ante) 
applies as if the references to an inquiry were references to a reopened inquiry: Town and Country 
Planning (Inquiries Procedure) (England) Rules 2000, SI 2000/1624, r 19(1); Town and Country 
Planning (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1266, r HS), 

The power to reopen the inquiry under the Town and Country Planning (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1624, r 19 is discretionary and the Secretary of State is justified in not 
exercising it where he has all the relevant facts before him: see eg R (on the application of Hammerson UK 
Properties Ltd) v Secretary of State for Transport, Local Government and the Regions [2002] EWHC 270 
(Admin), [2002] All ER (D) 138 (Feb) 
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686. Application of rules. Rules have been made! which apply in relation to any 
local inguiry held in England by an inspector? before he determines an appeal to the 
Secretary of State”: 


(1) in relation to an application for planning permission? under the relevant 
provision of the Town and Country Planning Act 1990°; 

(2) in relation to an application for listed building consent? or conservation area 
consent’ under specified provisions® of the Planning (Listed Buildings and 
Conservation Areas) Act 1990”. 

Those rules do not, however, apply to any local inquiry by reason of the application of 
any provision mentioned in heads (1) and (2) above by any other enactment!”. Where an 
inquiry is held into an appeal arising from an application in respect of which the Mayor 
of London" has directed the local planning authority'? to refuse the application, the 
relevant rules apply subject to modifications’. 

Rules have also been made'* which apply in relation to any local inquiry held in 
Wales by an inspector’? before he determines an appeal to the National Assembly for 
Wales: 

(a) in relation to such an application as is referred to in heads (1) and (2) above; 

(b) in relation to an application made under specified provisions of the Town and 
Country Planning Act 1990 as they are applied to tree preservation orders!*; 

(c) against the service of a tree preservation enforcement notice!” under specified 
provisions of the Town and Country Planning Act 199033; 

but those rules do not apply to any local inquiry by.reason of the application of any 
provision mentioned in heads (a) to (c) above by any other enactment!”. 


1 See the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1625 (as amended); and paras 687-694 post. 

2 For these purposes, ‘inspector’ means a person appointed by the Secretary of State under the Town and 

Country Planning Act 1990 Sch 6 (paras 1-8) (as amended) (see para 621 ante) or, as the case may be, the 

Planning (Listed Buildings and Conservation Areas) Act 1990 Sch 3 (paras 1-8) (as amended) (see 

para 1199 et seq post) to determine an appeal: Town and Country Planning Appeals (Determination by 

Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (renumbered by 

SI 2003/956). 

As to the Secretary of State see para 19 ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 

Ie an appeal under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 

‘Listed building consent’ has the meaning given in the Planning (Listed Buildings and Conservation 

Areas) Act 1990 s 8(7) (see para 1109 post): Town and Country Planning Appeals (Determination by 

Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (as renumbered: see note 2 

supra). An identical definition applies in relation to Wales: see the Town and Country Planning Appeals 

(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(1) (as 

renumbered: see note 15 infra). 

7 “Conservation area consent’ has the meaning given in the Planning (Listed Buildings and Conservation 
Areas) Act 1990 s 74(1) (see para 1174 post): Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (as renumbered: see note 2 
supra). An identical definition applies in relation to Wales: see the Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(1) (as 
renumbered: see note 15 infra). 

8 Te under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 20 (as amended) (see 
para 1186 post) or under s 20 (as amended) as applied by s 74(3) (see para 1190 post). 

9 ‘Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 3(1). 

10 Ibid r 3(1). For transitional provisions see rr 3(2), 25. 

11 As to the Mayor of London see LONDON GOVERNMENT vol 29(2) (Reissue) para 81. 
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For these purposes, ‘local planning authority’ means the body which was responsible for dealing with the 
application occasioning the appeal: Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (as renumbered: see note 2 supra). An 
identical definition applies in relation to Wales: see the Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(1) (as 
renumbered: see note 15 infra). 

For the relevant modifications see the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 24. 

See the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1267 (as amended); and paras 687—694 post. 

For these purposes, ‘inspector’ means a person appointed by the Assembly under the Town and Country 
Planning Act 1990 Sch 6 (paras 1-8) (as amended) (see para 621 et seg ante) or, as the case may be, the 
Planning (Listed Buildings and Conservation Areas) Act 1990 Sch 3 (paras 1-8) (as amended) (see 
para 1199 et seq post) to determine an appeal: Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(1) (renumbered by 
SI 2004/3172). As to the Assembly see para 20 ante. 

Ie under the Town and Country Planning Act 1990 s 78 (as amended) as it applies to tree preservation 
orders: see para 883 post. 

le under ibid s 208 (as amended): see para 885 post. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1267, r 3(1). 

Ibid r 3(1). For transitional provisions see rr 3(2), 24. 


687. Pre-inquiry procedure; use of electronic communications. Rules have 
been made! in relation to the pre-inquiry procedure for local inquiries? held in England 
or Wales by an inspector? before he determines a relevant appeal? to the Secretary of 
State? or to the National Assembly for Wales”. Those rules set out the procedure with 
regard to: 


(1) preliminary information to be supplied by the local planning authority’; 
2) notification of the name of the inspector”; 

the procedure where a pre-inquiry meeting is to be held”; 

service of statements of case etc)”: 
5) the inquiry timetable!!, 

6) the appointment of an assessor’. 


Provision is also made for the service of documents", for any purposes of the relevant 


IX 
A ap 


( 
( 
( 
( 
( 


rules which are capable of being carried out electronically, by the use of electronic 
communications?*. 


1 


[SS 


See para 686 ante. 

le local inquiries to which the Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625 (as amended), or, as the case may be, the 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1267 (as amended), apply: see para 686 ante. 

For the meaning of ‘inspector’ for these purposes see para 686 notes 2, 15 ante. 

le such an appeal as is described in para 686 ante. 

As to the Secretary of State see para 19 ante. 

See the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1625, rr 4-9 (as amended); the Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, rr 4-9 (as 
amended); and the text and notes 7-12 infra. As to the Assembly see para 20 ante. 

SES in relation to England, the Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 4. The local planning authority must, on 
receipt of the relevant notice, forthwith inform the Secretary of State and the appellant in writing of the 
name and address of any statutory party who has made representations to the authority; and the Secretary 
of State must, as soon as practicable thereafter, inform the appellant and the local planning authority in 
writing of the name and address of any statutory party who has made representations to him: r 4(1). 
Where (1) the Secretary of State has given to the local planning authority a direction restricting the grant 
of planning permission for which application was made; or (2) in a case relating to listed building 
consent, the Historic Buildings and Monuments Commission for England (commonly known as English 
Heritage”) has given a direction to the local planning authority pursuant to the Planning (Listed Buildings 
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and Conservation Areas) Act 1990 s 14(2) (see para 1117 post) as to how the application is to be 
determined; or (3) the Secretary of State or any other Minister of the Crown or any government 
department, or any body falling within the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 11(1)(c) (see para 691 post), has 
expressed in writing to the local planning authority the view that the application should not be granted 
either wholly or in part, or should be granted only subject to conditions; or (4) any person consulted in 
pursuance of a development order has made representations to the local planning authority about the 
application, then the local planning authority must forthwith after the starting date inform the person 
concerned of the inquiry and, unless he has already done so, that person must thereupon give the local 
planning authority a written statement of the reasons for making the direction, expressing the view or 
making the representations, as the case may be: r 4(2), (3). The local planning authority must ensure that 
within two weeks of the starting date the Secretary of State and the appellant have received a completed 
questionnaire and a copy of each of the documents referred to in it and that any statutory party and other 
person who made representations to the local planning authority about the application occasioning the 
appeal have been notified that an appeal has been made and of the address to which and of the period 
within which they may make representations to the Secretary of State: r 4(4). 

The Secretary of State may at any time in any particular case allow further time for the taking of any 
step which is required or enabled to be taken by virtue of the 2000 Rules, and references in those rules 
to a day by which, or a period within which, any step is required or enabled to be taken are to be 
construed accordingly: r 21. 

An inspector may in place of the Secretary of State take such steps as the Secretary of State is required 
or enabled to take under or by virtue of r 21, and also by virtue of r 6(6)-(10), (14), (15) (see para 689 
the text and notes 15-20, 28-31 post), r 10 (as amended) (see para 690 post), r 12(1), (2) (see para 691 
post), and r 22 (see para 691 post); and where an inspector requires further information or copies 
pursuant to r 6(8) (see para 689 the text and note 18 post) or r 22, that information or copies must be 
sent to him: r 13. An inspector may similarly act in place of the Assembly: see the Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
s12003/1267 T 13: 

For these purposes, ‘relevant notice’ means the Secretary of State’s written notice informing the 
appellant and the local planning authority that an inquiry is to be held; ‘statutory party’ means: (a) a 
person mentioned in the Town and Country Planning (General Development Procedure) Order 1995, 
SI 1995/419, art 19(1)(b)(i) (see para 474 ante at head (2)(a) in the text) whose representations the 
inspector is required by art 19(3) to take into account in determining the appeal to which an inquiry 
relates (see para 474 ante); and such a person whose representations the local planning authority was 
required by art 19(1) to take into account in determining the application occasioning the appeal (see 
para 474 ante); and (b) a person whose representations the inspector is required by the Planning (Listed 
Buildings and Conservation Areas) Regulations 1990, SI 1990/1519, reg 6(3)(b), (5) to take into account 
in determining the appeal to which an inquiry relates (see para 1114 post); and a person whose 
representations the local planning authority was required by reg 6(3)(b) to take into account in 
determining the application occasioning the appeal (see para 1114 post); and “starting date” means the 
date of the Secretary of State’s written notice to the applicant and the local planning authority that he has 
received all the documents required to enable him to entertain the application or appeal, or the date of 
the relevant notice, whichever is the later: Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (renumbered by 
SI 2003/956). ‘Questionnaire’ means a document in the form supplied by the Secretary of State to local 
planning authorities for the purpose of proceedings under the 2000 Rules, and for this purpose a form is 
taken to be supplied where the Secretary of State has published it on a website and has notified the local 
planning authority, in a manner for the time being agreed between the Secretary of State and the 
authority for that purpose, of publication of the form on the website, the address of the website and the 
place on the website where the form may be accessed, and how it may be accessed: Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 2(1) (as so renumbered and amended). For the meaning of local planning authority” see 
para 686 note 12 ante. 

See further, in relation to Wales, the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 4. The local planning authority 
must, on receipt of the relevant notice, forthwith inform the Assembly and the appellant in writing of the 
name and address of any statutory party who has made representations to the local planning authority; 
and the Assembly must, as soon as practicable thereafter, inform the appellant and the local planning 
authority in writing of the name and address of any statutory party who has made representations to the 
Assembly: r 4(1). Where: (i) the Assembly has given to the local planning authority a direction restricting 
the grant of planning permission for which application was made; or (ii) the Assembly, any Minister of 
the Crown or government department, or any body falling within r 11(1)(c) (see para 695 post) has 
expressed in writing to the local planning authority the view that the application should not be granted 
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either wholly or in part, or should be granted only subject to conditions; or (111) any person consulted in 
pursuance of a development order has made representations to the local planning authority about the 
application, then the local planning authority must forthwith after the starting date inform the person 
concerned of the inquiry and, unless the person concerned has already done so, that person must 
thereupon give the local planning authority a written statement of the reasons for making the direction, 
expressing the view or making the representations, as the case may be: r 4(2), (3). The local planning 
authority must ensure that within two weeks of the starting date the Assembly and the appellant have 
received a completed questionnaire and a copy of each of the documents referred to in it and any 
statutory party, and other person who made representations to the local planning authority about the 
application occasioning the appeal, have been notified that an appeal has been made and of the address to 
which, and of the period within which, they may make representations to the Assembly: r 4(4). For the 
relevant definitions for these purposes see r 2(1) (renumbered and amended by SI 2004/3172). 

The Assembly may at any time in any particular case allow further time for the taking of any step 
which is required or enabled to be taken by virtue of the 2003 Rules; and references in those rules to a 
day by which, or a period within which, any step is required or enabled to be taken are to be construed 
accordingly: Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1267, r 21. 

The Secretary of State or the Assembly must notify the name of the inspector to every person entitled to 
appear at the inguiry; but where the Secretary of State or the Assembly appoints another inspector instead 
of the person previously appointed and it is not practicable to notify the new appointment before the 
inquiry is held, the inspector holding the inquiry must, at its commencement, announce his name and 
the fact of his appointment: Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 5(1), (2); Town and Country Planning 
Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, 
r 5(1), (2). 

See para 688 post. 

See para 689 post. 

See, in relation to England, the Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 8. In respect of all inquiries that appear to 
the Secretary of State likely to last for eight days or more, the inspector must prepare a timetable for the 
proceedings: r 8(1). In respect of shorter inquiries, the inspector may at any time prepare a timetable for 
the proceedings at, or at part of, an inquiry: r 8(2). The inspector may, at any time, vary the timetable so 
arranged (r 8(3)) and may specify in a timetable so arranged a date by which any proof of evidence and 
summary sent in accordance with r 14(1) (see para 691 post) is to be received by him (r 8(4)). 

See further, in relation to Wales, the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 8(1)-(4), which refers to the 
Assembly rather than to the Secretary of State. 

Where the Secretary of State or, as the case may be, the Assembly appoints an assessor, he or the 
Assembly must notify every person entitled to appear at the inquiry of the name of the assessor and of the 
matters on which he is to advise the inspector: Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 9; Town and Country Planning 
Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 9. 
‘Assessor’ means a person appointed by the Secretary of State or the Assembly to sit with an inspector at 
an inquiry or reopened inquiry to advise the inspector on such matters arising as the Secretary of State 
or, as the case may be, the Assembly may specify: see the Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (as 
renumbered: see note 7 supra); the Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(1) (as renumbered: see note 7 supra). 
‘Document’ includes a photograph, map or plan: Town and Country Planning Appeals (Determination 
by Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (as renumbered: see 
note 7 supra); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1267, r 2(1) (as renumbered: see note 7 supra). 

See, in relation to England, the Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(2)-(8) (added by SI 2003/956). In the 
2000 Rules, and in relation to the use of electronic communications for any purpose of those rules which 
is capable of being carried out electronically, the expression ‘address’ includes any number or address used 
for the purposes of such communications, except that where those rules impose an obligation on any 
person to provide a name and address to any other person, the obligation is not to be fulfilled unless the 
person on whom it is imposed provides a postal address (r 2(2)(a) (as so added)); and references to 
statements, notices, or other documents, or to copies of such documents, include references to such 
documents or copies of them in electronic form (r 2(2)(b) (as so added)). Rule 2(4)-(8) (as so added) 
applies where an electronic communication is used by a person for the purpose of fulfilling any 
requirement in those rules to give or send any statement, notice or other document to any other person 
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(‘the recipient’): r 2(3) (as so added). The requirement is to be taken to be fulfilled where the notice or 
other document transmitted by means of the electronic communication is (1) capable of being accessed 
by the recipient; (2) legible in all material respects; and (3) sufficiently permanent to be used for 
subsequent reference; and for these purposes ‘legible in all material respects’ means that the information 
contained in the statement, notice or document is available to the recipient to no lesser extent than it 
would be if sent or given by means of a document in printed form: r 2(4), (5) (as so added), Where the 
electronic communication is received by the recipient outside the recipient’s business hours, it is to be 
taken to have been received on the next working day; and for this purpose ‘working day’ means a day 
which is not a Saturday, Sunday, bank holiday or other public holiday: r 2(6) (as so added), A requirement 
in the 2000 Rules that any document should be in writing is fulfilled where that document meets the 
criteria in r 2(4) (as so added) (see heads (1)-(3) supra), and ‘written’ and cognate expressions are to be 
construed accordingly: r 2(7) (as so added), A requirement in those rules to send more than one copy of 
a statement or other document may be complied with by sending one copy only of the statement or 
other document in question: r 2(8) (as so added). 

See further, in relation to Wales, the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(2)-(8) (added by SI 2004/3172). 

For these purposes, ‘electronic communication’ has the meaning given in the Electronic 
Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) (Reissue) para 885; 
TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 616): Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 2(1) (as renumbered: see note 7 supra); Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(1) (as 
renumbered: see note 7 supra). 

Notices or documents required or authorised to be sent or supplied under the 2000 or, as the case 
may be, the 2003 Rules may be sent or supplied by post or by using electronic communications to send 
or supply the notice or document (as the case may be) to a person at such address as may for the time 
being be specified by the person for that purpose: Town and Country Planning Appeals (Determination 
by Inspectors) (Inquiries Procedure) (England) Rules 2000, Sl 2000/1625, r 23 (substituted by 
SI 2003/956); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1267, r 23 (substituted by SI 2004/3172). 

Where a person is no longer willing to accept the use of electronic communications for any purpose 
of the 2000 or 2003 Rules which is capable of being effected electronically, he must give notice in 
writing: (a) withdrawing any address notified to the Secretary of State (or the Assembly) or to a local 
planning authority for that purpose; or (b) revoking any agreement entered into with the Secretary of 
State (or the Assembly) or with a local planning authority for that purpose; and such withdrawal or 
revocation is to be final and to take effect on a date specified by the person in the notice but not less than 
seven days after the date on which the notice is given: Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 23A (added 
by SI 2003/956); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267, r 23A (added by SI 2004/3172). 


688. Statement of matters and pre-inquiry meetings. An inspector! may, 
within 12 weeks of the starting date”, send to the appellant, the local planning authority? 
and any statutory party* a written statement of the matters about which he particularly 
wishes to be informed for the purposes of his consideration of the appeal” in question”. 


An inspector must hold a pre-inquiry meeting’: 

(1) if he expects an inquiry® to last for eight days or more, unless he considers it is 
unnecessary; or 

(2) in respect of shorter inquiries, if it appears to him necessary”. 

He must give not less than two weeks’ written notice!” of a pre-inquiry meeting to: 

(a) the appellant; 

(b) the local planning authority; 


(c) any statutory party; 


(d) any other person known to be entitled to appear at or participate in the 


inquiry!!; and 


(e) any other person whose presence at the meeting appears to him to be 


ma 


desirable’. 
The inspector must preside at the pre-inquiry meeting"? and must determine the 
tters to be discussed and the procedure to be followed'*. He may require any person 
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present at the pre-inquiry meeting who, in his opinion, is behaving in a disruptive 
manner to leave and may refuse to permit that person to return or to attend any further 
pre-inquiry meeting, or may permit him to return or attend only on such conditions as 


he may specify'”. 

If the inspector requests any further information from the appellant or the local 
planning authority at the pre-inquiry meeting, they must ensure that two copies of it’ 
have been received by him and a copy has been received by any statutory party within 
four weeks of the conclusion of the pre-inquiry meeting!”. The inspector must, as soon 
as practicable after receipt, send a copy of the further information received from the 
local planning authority to the appellant and a copy of the further information received 
from the appellant to the local planning authority?*. 


For the meaning of ‘inspector’ see para 686 notes 2, 15 ante. 

For the meaning of ‘starting date’ see para 687 note 7 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 686 note 12 ante. 

For the meaning of ‘statutory party’ see para 687 note 7 ante. 

Te an appeal such as is described in para 686 ante. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 

Rules 2000, SI 2000/1625, r 7(1); Town and Country Planning Appeals (Determination by Inspectors) 

(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 7(1). 

7 ‘Pre-inquiry meeting’ means a meeting held before an inquiry to consider what may be done with a 
view to securing that the inquiry is conducted efficiently and expeditiously, and where two or more such 
meetings are held references to the conclusion of a pre-inquiry meeting are references to the conclusion 
of the final meeting: Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (renumbered by SI 2003/956); Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267, r 2(1) (renumbered by SI 2004/3172). 

8 lean inquiry to which the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625 (as amended) or, as the case may be, the Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267 (as amended), apply: see para 686 ante. 

9 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 7(2); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 7(2). 

10 As to the use of electronic communications see para 686 note 14 ante. 

11 As to persons entitled to appear or participate see para 691 post. 

12 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 7(3); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 7(3). 

13 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 7(4)(a); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, S1 2003/1267, r 7(4)(a). 

14 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 7(4)(b); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, S1 2003/1267, r 7(4)(b). 

15 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 7(4)(c), (d); Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 7(4)(c), (d). 

16 Where electronic communications are used, only one copy need be sent: see para 687 note 14 ante. 

17 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 7(5); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, S1 2003/1267, r 7(5). As to the extension of time limits see 
para 687 note 7 ante. 

{8 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 

Rules 2000, SI 2000/1625, r 7(5); Town and Country Planning Appeals (Determination by Inspectors) 

(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 7(5). 


NU bY DY — 


689. Statements of case. The local planning authority! must ensure that, within 
six weeks of the starting date?, two copies? of its statement of case! have been received 
by the Secretary of State, if the relevant local inquiry® is held in England, or by the 
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National Assembly for Wales”, if the inquiry? is held in Wales”. The authority must also 
ensure that a copy of its statement of case has been received by any statutory party!º. 

The appellant must ensure that, within six weeks of the starting date, two copies of 
his statement of case have been received by the Secretary of State or the Assembly and a 
copy has been received by any statutory party!!. The Secretary of State must, as soon as 
practicable after receipt, send a copy of the local planning authority’s statement of case to 
the appellant and a copy of the appellants statement of case to the local planning 
authority??, 

The appellant and the local planning authority may in writing"? each require the 
other to send them a copy of any document, or of the relevant part of any document, 
referred to in the list of documents comprised in their statement of case; and any such 
document, or relevant part, must be sent, as soon as practicable, to the party who 
required it'4. 

The Secretary of State or the Assembly may in writing require any other person who 
has notified him or it of an intention or a wish to appear at an inquiry to send: 


(1) three copies of that person's statement of case to him or to the Assembly within 
four weeks of being so required; and 


(2) a copy of that statement of case to any statutory party; 


and the Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of each such statement of case to the local planning authority and the appellant!*. 
The Secretary of State or the Assembly must also, as soon as practicable, send to any 
person from whom he requires a statement of case in accordance with heads (1) and (2) 
above a copy of the statements of case of the appellant and the local planning authority 
and must inform that person of the name and address of every person to whom his 
statement of case is required to be sent!*. 

The Secretary of State or the Assembly may in writing require any person who has 
sent a statement of case in accordance with the relevant rules!” to provide such further 
information about the matters contained in the statement of case as he or it may specify 
and may specify the time within which the information is to be received’®. A local 
planning authority or appellant required to provide further information must ensure 
that: 


(a) two copies of that information in writing have been received by the Secretary of 
State or the Assembly within the specified time; and 
(b) a copy has been received by any statutory party within the specified time; 
and the Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of the further information received from the local planning authority to the 
appellant and a copy of the further information received from the appellant to the local 
planning authority'?. Any other person required to provide further information must 
ensure that: 
(i) three copies of that information in writing have been received by the Secretary 
of State or the Assembly within the specified time; and 


(ii) a copy has been received by any statutory party within the specified time; 


and the Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of the further information to the local planning authority and the appellant”. 
Any person other than the appellant who sends a statement of case to the Secretary of 
State or the Assembly must send with it a copy of any document, or the relevant part of 
any document, referred to in the list comprised in that statement, unless a copy of the 
document or part of the document in question is already available?! for inspection??. The 
Secretary of State or the Assembly must, as soon as practicable after receipt, send to the 
inspector? any statement of case, document, further information and written comments 
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sent to him or to it in accordance with the above provisions and received by him or by 
it within the relevant period, if any, specified therein”. 

The local planning authority must afford to any person who so requests a reasonable 
opportunity?” to inspect and, where practicable, take copies of: 

(A) any statement of case, written comments, information or other document a 
copy of which has been sent to the local planning authority in accordance with 
the above provisions; and 

(B) the local planning authoritys completed questionnaire? and statement of case 
together with a copy of any document, or of the relevant part of any document, 
referred to in the list comprised in that statement, and any written comments, 
information or other documents sent by the local planning authority pursuant 
to those provisions?”. 

If the local planning authority or the appellant wish to comment on another persons 
statement of case they must ensure that within nine weeks of the starting date two copies 
of their written comments have been received by the Secretary of State or the Assembly 
and that a copy of their written comments has been received by any statutory party”. 
The Secretary of State or the Assembly must, as soon as practicable after receipt, send a 
copy of the written comments received from the local planning authority to the 
appellant and copy of the written comments received from the appellant to the local 
planning authority”. Any person who sends a statement of case to the Secretary of State 
or the Assembly under the above provisions and who wishes to comment on another 
person’ statement of case must ensure that within nine weeks of the starting date three 
copies of his written comments have been received by the Secretary of State or the 
Assembly and that a copy of his written comments has been received by any statutory 
party”. The Secretary of State or the Assembly must, as soon as practicable after receipt, 
send a copy of the written comments to the local planning authority and the appellant””. 


For the meaning of “local planning authority” for these purposes see para 686 note 12 ante. 
As to the extension of time limits, and for the meaning of “starting date” see para 687 note 7 ante. 
Where electronic communications are used, only one copy need be sent: see para 687 note 14 ante. 


ON 


“Statement of case” means, and is comprised of, a written statement which contains full particulars of the 
case which a person proposes to put forward at an inquiry and a list of any documents which that person 
intends to refer to or put in evidence: Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 2(1) (renumbered by 
SI 2003/956); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1267, r 2(1) (renumbered by SI 2004/3172). For the meaning of 
“document” see para 687 note 13 ante. The local planning authority must (1) include in its statement of 
case (a) details of the time and place where the opportunity to inspect and take copies described in the 
text to notes 25-27 infra is to be afforded (including, in any case in which the local planning authority 
relies on the provision set out in note 25 infra, the details mentioned in that provision); and (b) where the 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 42) or, as the case may be, the Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 4(2) applies 
(see para 687 note 7 ante), the terms of any direction given together with a statement of the reasons 
therefor and any view expressed or representation made on which it intends to rely in its submissions at . 
the inquiry; and (2) where the rule referred to in head (1)(b) supra applies, within the period mentioned 
in the text to note 2 supra, send a copy of its statement of case to the person concerned: Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 6(2) (amended by SI 2003/956); Town and Country Planning Appeals (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(2) (amended by 
SI 2004/3172). 

5 As to the Secretary of State see para 19 ante; and as to when an inspector may act in his place for certain 
purposes see para 687 note 7 ante. 


6 lean inquiry to which the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625 (as amended), apply: see para 686 ante. 


7 As to the Assembly see para 20 ante; and as to when an inspector may act in its place see para 687 note 
7 ante. 
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le an inquiry to which the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267 (as amended), apply: see para 686 ante. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(1); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(1). 

See note 9 supra. For the meaning of ‘statutory party’ see para 687 note 7 ante. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(3); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(3). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(4); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(4). 

As to the use of electronic communications see para 687 note 14 ante. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(5); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(5). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(6); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(6). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(7); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(7). 

le in accordance with the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625 (as amended) or, as the case may be, the Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267 (as amended). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(8); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(8). See also note 5 supra. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(9); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(9). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(10); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(10). 

le pursuant to the provisions set out in the text to notes 25-27 infra. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(1 1); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(11). 

For the meaning of ‘inspector’ for these purposes see para 686 notes 2, 15 ante. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(12); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(12). 

For these purposes, an opportunity is to be taken to have been afforded to a person where the person is 
notified of (1) publication on a website of the documents mentioned in heads (A)-(B) in the text; (2) the 
address of the website; (3) the place on the website where the documents may be accessed, and how they 
may be accessed: Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625, r 6(13A) (added by SI 2003/956); Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267, r 6(13A) (added by SI 2004/3172). 

For the meaning of ‘questionnaire’ see para 687 note 7 ante. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(13); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(13). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(14)(a), (b); Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(14)(a), (b). 

Town and Country Planning Appeals (Determination by Inspectors) (Inguiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(14); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(14). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(15)(a), (b); Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(15)(a), (b). 


Para 690. Vol 46(2): Town and Country Planning 226 
A RR AA UM A TS 


31 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 6(15); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 6(15). 


690. Date and notification of inquiry. The date fixed by the Secretary of State! 
for the holding of a relevant local inquiry? in England, or by the National Assembly for 
Wales? for the holding of such an inquiry* in Wales, must be: 

(1) not later than 20 weeks? after the starting date” unless he or the Assembly 
considers such a date impracticable; or 

(2) the earliest date after that period which he or it considers to be practicable”. 

Unless the Secretary of State or the Assembly agrees a lesser period of notice with the 
appellant and the local planning authority”, he or the Assembly must give not less than 
four weeks’ written notice” of the date, time and place fixed by him for the holding of 
an inquiry to every person entitled to appear at, or participate in'°, the inquiry’. 

The Secretary of State or the Assembly may vary the date fixed for the holding of an 
inquiry, whether or not the date as varied is within the period of 20 weeks mentioned 
above!2. He or it may also may vary the time or place for the holding of an inquiry and 
must give such notice of any such variation as appears to him or to it to be reasonable’. 

The Secretary of State or the Assembly may in writing require the local planning 
authority to take one or more of the following steps: 

(a) not less than two weeks before the date fixed for the holding of an inquiry, to 
publish a notice of the inquiry in one or more newspapers circulating in the 
locality in which the land" is situated; 

(b) to send a notice of the inquiry to such persons or classes of persons as he or the 
Assembly may specify, within such period as he or it may specify; or 

(c) to post a notice of the inquiry in a conspicuous place near to the land, within 
such period as he or it may specify". 

Where the land is under the control of the appellant he must; 

(i) if so required in writing'º by the Secretary of State or the Assembly, affix a 
notice of the inquiry firmly to the land or to some object on or near the land, 
in such manner as to be readily visible to and legible by members of the public; 
and 

(1) not remove the notice, or cause or permit it to be removed, for such period 
before the inquiry as the Secretary of State or the Assembly may specify”. 

Every notice of inquiry so published, sent or posted!® or so affixed’? must contain: 

(A) a clear statement of the date, time and place of the inquiry and of the powers 
enabling the inspector”? to determine the appeal in question; 

(B) a written description of the land sufficient to identify approximately its location; 

(C) a brief description of the subject matter of the appeal; and 

(D) details of where and when copies of the local planning authority’; completed 


questionnaire” and any documents” sent by and copied to the authority”? may 
be inspected?*. 


1 As to the Secretary of State see para 19 ante. An inspector may act in his place for the purposes of the 
provisions set out in the text: see para 687 note 7 ante. 


2 Jean inquiry to which the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625 (as amended), apply: see para 686 ante. 


3 As to the Assembly see para 20 ante. An inspector may act in its place for the purposes of the provisions 
set out in the text: see para 687 note 7 ante. 


4 Te an inquiry to which the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267 (as amended), apply: see para 686 ante. 


5 As to the extension of time limits see para 687 note 7 ante. 


6 For the meaning of ‘starting date’ see para 687 note 7 ante. 
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Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 10(1); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(1). 

For the meaning of local planning authority” see para 686 note 12 ante. 

A written notice is to be taken to have been given by the Secretary of State or the Assembly for these 
purposes where he or it and any person entitled to appear at or participate in the inquiry have agreed that 
notice of the matters mentioned in the text may instead be accessed by that person on a website, and (1) 
the notice is a notice to which that agreement applies; (2) the Secretary of State or the Assembly has 
published that notice on a website; (3) not less than four weeks before the date fixed by the Secretary of 
State or the Assembly for the holding of the inquiry, the person is notified of (a) the publication of the 
notice on a website; (b) the address of the website; and (c) the place on the website where the notice may 
be accessed, and how it may be accessed: Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 10(2A) (added by 
SI 2003/956); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1267, r 10(2A) (added by SI 2004/3172). 

As to the persons so entitled see para 691 post. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 10(2); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(2). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 10(3); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(3). The provisions set out in the text and 
notes 8-11 supra apply to the variation of a date as they applied to the date originally fixed: Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 10(3) (amended by SI 2003/956); Town and Country Planning Appeals (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(3) (amended by 
SI 2004/3172). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 10(4); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(4). 

For these purpose, land” means the land or building to which an inquiry relates: Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries . Procedure) (England) Rules 2000, 
SI 2000/1625, r 2(1) (renumbered by SI 2003/956); Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(1) 
(renumbered by SI 2004/3172). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 10(5); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(5). 

As to the use of electronic communications see para 686 note 14 ante. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 10(6); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(6). 

le pursuant to the provisions set out in the text to notes 14-15 supra. 

le pursuant to the provisions set out in the text to notes 16-17 supra. 

For the meaning of ‘inspector’ see para 686 notes 2, 15 ante. 

For the meaning of questionnaire” see para 687 note 7 ante. 

For the meaning of ‘document’ see para 686 note 13 ante. 

le pursuant to the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625, r 6 (as amended) or, as the case may be, the Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267, r 6 (as amended): see para 689 ante. 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 10(7); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(7). 


691. Appearances at the inquiry; evidence. Rules have been made! in relation 
to appearances at or participation im, and evidence in relation to, relevant local 
inquiries. Those rules make provision with regard to: 

(1) the persons entitled to appear at or participate in such an inquiry”; 

(2) the availability of representatives of government departments and other 


authorities at the inquiry‘; 
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(3) proofs of evidence”; 
(4) preparation of a statement of common ground”; 
(5) the provision of additional copies of documents and information”. 


1 See para 686 ante. 

2 See the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1625, rr 11, 12, 14, 15, 22 (as amended); the Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267, rr 11, 12, 14, 15, 22 (as amended); and the text and notes 3-7 infra. The inquiries referred 
to in the text are inquiries to which the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625 (as amended), or, as the case may 
be, the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1267 (as amended), apply: see para 686 ante. 

3 The persons entitled to appear at an inquiry held in England are (1) the appellant; (2) the local planning 
authority; (3) any of the following bodies if the land is situated in their area and they are not the local 
planning authority (a) a county or district council; (b) an enterprise zone authority designated under the 
Local Government, Planning and Land Act 1980 Sch 32 (as amended) (see para 1491 et seq post); (c) the 
Broads Authority, within the meaning of the Norfolk and Suffolk Broads Act 1988; (d) a housing action 
trust specified in an order inade under the Housing Act 1988 s 67(1) (as amended) (see HOUSING vol 22 
(Reissue) para 299); (4) where the land is in an area previously designated as a new town, the 
Commission for the New Towns; (5) any statutory party; (6) the council of the parish in which the land 
is situated, if that council made representations to the local planning authority in respect of the 
application in pursuance of a provision of a development order; (7) where the application was required to 
be notified to the Historic Buildings and Monuments Commission for England (commonly known as 
‘English Heritage’) under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 14 (as 
amended) (see para 1117 post), the Commission; (8) any other person who has sent a statement of case 
in accordance with the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625, r 6(6) (see para 689 ante): r 11(1). Nothing in r 11(1) 
prevents the inspector from permitting any other person to appear at an inquiry, and such permission 
must not be unreasonably withheld: r 11(2). 

The persons entitled to take part in an inquiry held in Wales are: (i) the appellant; (ii) the local 
planning authority; (iii) any of the following bodies if the land is situated in their area and the body is not 
the local planning authority: (A) a county or county borough council; (B) an enterprise zone authority 
designated under the Local Government, Planning and Land Act 1980 Sch 32 (as amended); (C) a 
housing action trust specified in an order made under the Housing Act 1988 s 67(1) (as amended); (iv) 
where the land is in an area previously designated as a new town, the Commission for the New Towns; 
(v) any statutory party; (vi) the council of the community in which the land is situated, if that council 
made representations to the local planning authority in respect of the application in pursuance of a 
provision of a development order; (vi) any other person who has sent a statement of case in accordance 
with the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1267, r 6(6) (see para 689 ante): r 11(1). Nothing in r 11(1) precludes the 
inspector from permitting any other person to take part in an inquiry; and such permission is not to be 
unreasonably withheld: r 11(2). 

Any person entitled or permitted to appear or take part may do so on his own behalf or be 
represented by any other person: Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 11(3); Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r La, 

For the meanings of local planning authority’, ‘applicant’ and ‘statutory party’ for these purposes see 
para 687 note 7 ante; for the meaning of ‘the land’ see para 690 note 14 ante; and for the meaning of 
‘inspector’ see para 686 notes 2, 15 ante. As to the Broads Authority see OPEN SPACES AND ANCIENT 
MONUMENTS vol 34 (Reissue) para 130; as to the Commission for the New Towns see para 1383 et seq 
post; and as to English Heritage see para 1058 post. 

4 See, in relation to England, the Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, S1 2000/1625, r 12. Where (1) the Secretary of State or the 
Commission has given a direction described in r 4(2)(a) or (b) (see para 687 note 7 ante); or (2) the 
Secretary of State or any other Minister of the Crown or any government department, or any body 
falling within r 11(1)(c) (see note 3 head (3) supra), has expressed a view described in r 4(2)(c) (see 
para 687 note 7 ante) and the local planning authority has included its terms in a statement served in 
accordance with r 6(1) (see para 689 ante), the appellant, the local planning authority or a person entitled 
to appear may, not later than four weeks before the date of an inquiry, apply in writing to the Secretary 
of State for a representative of the Secretary of State or of the other minister, department or body 
concerned to be made available at the inquiry: r 12(1). Where an application is so made, the Secretary of 
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State must make a representative available to attend the inquiry or, as the case may be, send the 
application to the other minister, department or body concerned, who must make a representative 
available to attend the inquiry: 12(2). The inspector may act in place of the Secretary of State under 
r 12(1), (2): see para 687 note 7 ante. As to the Secretary of State see para 19 ante. 

Any person attending an inquiry as a representative in pursuance of r 12 must state the reasons for the 
direction or expressed view and is to give evidence and be subject to cross-examination to the same 
extent as any other witness (r 12(3)); but nothing in r 12(3) requires a representative of a minister or a 
government department to answer any question which in the opinion of the inspector is directed to the 
merits of government policy (r 12(4)). 

See further, in relation to Wales, the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 12. Where the Assembly has given 
a direction described in r 4(2)(a) (see para 687 note 7 ante); or (b) the Assembly, any Minister of the 
Crown or government department, or any body falling within r 11(1)(c) (see note 3 head (iii) supra) has 
expressed a view described in r 4(2)(b) (see para 687 note 7 ante) and the local planning authority has 
included its terms in a statement served in accordance with r 6(1) (see para 689 ante), the appellant, the 
local planning authority or a person entitled to take part in an inquiry may, not later than four weeks 
before the date of an inquiry, apply in writing to the Assembly for a representative of the Assembly or of 
the minister, department or body concerned to be made available at the inquiry: r 12(1). Where an 
application is made in accordance with r 12(1), the Assembly must make a representative available to 
attend the inquiry or, as the case may be, send the application to the minister, department or body 
concerned, who must make a representative available to attend the inquiry: r 12(2). The inspector may 
act in place of the Assembly under r 12(1), (2): see para 687 note 7 ante. As to the Assembly see para 20 
ante. 

Any person attending an inquiry as a representative in pursuance ofr 12 must state the reasons for the 

direction or expressed view and give evidence and is to be subject to cross-examination to the same 
extent as any other witness (r 12(3)); but nothing in r 12(3) requires a representative of the Assembly to 
answer any question which, in the opinion of the inspector, is directed to the merits of Assembly policy 
or requires a representative of a minister or government department to answer any question which, in the 
opinion of the inspector, is directed to the merits of government policy (r 12(4)). 
See, in relation to England, the Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 14 (as amended). Any person entitled to 
appear at an inquiry who proposes to give, or to call another person to give, evidence at the inquiry by 
reading a proof of evidence must simultaneously send two copies of the proof of evidence, in the case of 
the local planning authority and the appellant, and three copies in the case of any other person, to the 
Secretary of State together with any written summary, and one copy of these to any statutory party; and 
the Secretary of State must, as soon as practicable after receipt, send a copy of each proof of evidence 
together with any summary to the local planning authority and the appellant: r 14(1). No written 
suminary is, however, to be required where the proof of evidence proposed to be read contains no more 
than 1,500 words: r 14(2). The proof of evidence and any summary must be received by the Secretary of 
State no later than (1) four weeks before the date fixed for the holding of the inquiry; or (2) where a 
timetable has been arranged pursuant to r 8 (see para 687 note 11 ante), which specifies a date by which 
the proof of evidence and any summary are to be received by the Secretary of State, that date: r 14(3). As 
to the extension of time limits see para 687 note 7 ante; and as to the use of electronic communications 
see para 686 note 14 ante. 

The Secretary of State must send to the inspector, as soon as practicable after receipt, any proof of 
evidence together with any sunimary sent to him in accordance with r 14 (as amended) and received by 
him within the relevant period, if any, specified therein: r 14(4). Where a written summary is provided in 
accordance with r 14(1), only that summary is to be read at the inquiry, unless the inspector permits or 
requires otherwise: r 14(5). Any person required by r 14 (as amended) to send copies of a proof of 
evidence to the inspector must send with them the same number of copies of the whole, or the relevant 
part, of any document referred to in the proof of evidence, unless a copy of the document or part of the 
document in question is already available for inspection pursuant to r 6(13) (see para 689 ante): r 14(7). 
The local planning authority must afford to any person who so requests a reasonable opportunity to 
inspect and, where practicable, take copies of any document sent to or by the authority in accordance 
with r 14 (as amended): r 14(7). For these purposes an opportunity is to be taken to have been afforded 
to a person where the person is notified, in a manner for the time being agreed between him and the 
local planning authority for that purpose, of. (a) publication of the relevant document on a website; (b) 
the address of the website; (c) the place on the website where the document may be accessed, and how 
it may be accessed: r 14(8) (added by SI 2003/956). 

See further, in relation to Wales, the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 14(1)-(8) (amended by 
SI 2004/3172), which refers to written statements of evidence rather than to proofs of evidence and to 
the Assembly rather than to the Secretary of State. 
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6 See, in relation to England, the Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 15 (as amended). The local planning 
authority and the appellant must (1) together prepare an agreed statement of common ground; and (2) 
ensure that the Secretary of State and any statutory party receives a copy of it, not less than four weeks 
before the date fixed for the holding of the inquiry: r 15(1). ‘Statement of common ground’ means a 
written statement prepared jointly by the local planning authority and the appellant and which contains 
agreed factual information about the proposal which is the subject of the appeal: r 2(1) (renumbered by 
SI 2003/956). The local planning authority must afford to any person, who so requests, a reasonable 
opportunity to inspect and, where practicable, take copies of the statement of common ground sent to 
the Secretary of State: Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625, r 15(2). For these purposes, an opportunity is to be 
taken to have been afforded to a person where the person is notified, in a manner for the time being 
agreed between him and the local planning authority for that purpose, of (a) publication of the 
statement of common ground on a website; (b) the address of the website; (c) the place on the website 
where the document may be accessed, and how it may be accessed: r 15(3) (added by SI 2003/956). 

See further, in relation to Wales, the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 15(1)-(3) (amended by 
SI 2004/3172), which refers to the Assembly rather than to the Secretary of State. For the relevant 
definition see the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267, r 2(1) (renumbered by SI 2004/3172). 

7 The Secretary of State may at any time before the close of an inquiry held in England request from any 
person entitled to appear additional copies of the following: (1) a statement of case sent in accordance 
with the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1625, r 6 (as amended) (see para 689 ante): (2) a proof of evidence sent 
in accordance with r 14 (as amended) (see note 5 supra); or (3) any other document or information sent 
to the Secretary of State before or during an inquiry, and may specify the time within which such copies 
should be received by him: r 22(1). Any person so requested must ensure that the copies are received by 
the Secretary of State within the period specified: r 22(1). The inspector may act in place of the Secretary 
of State under r 22: see para 687 note 7 ante. 

Similarly, the Assembly may at any time before the close of an inquiry held in Wales request from any 
person entitled to take part additional copies of the following: (a) a statement of case sent in accordance 
with the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1267, r 6 (as amended) (see para 689 ante); (b) a statement of evidence sent 
in accordance with r 14 (as amended) (see note 5 supra); or (c) any other document or information sent 
to the Assembly before or during an inquiry, and may specify the time within which such copies should 
be received by it: r 22(1). Any person so requested must ensure that the copies are received by the 
Assembly within the period specified: r 22(2). The inspector may act in place of the Assembly under r 22 
(as amended): see para 687 note 7 ante. Any obligation imposed by the 2003 Rules to send more than 
one copy of a statement or other document may, where sending is effected using electronic 
communications, be complied with by sending one copy only of the statement or (as the case may be) 
document in question: r 22(3) (added by SI 2004/3172). 


692. Procedure at the inquiry; site inspections. Except as otherwise provided 
in the relevant rules”, the inspector? must determine the procedure at an inquiry?. At the 
start of the inquiry the inspector must identify what are, in his opinion, the main issues 
to be considered at the inquiry and any matters on which he requires further 
explanation from the persons entitled or permitted to appear! or to take parts but 
nothing in this requirement precludes any person so entitled or permitted from referring 
to issues which they consider relevant to the consideration of the appeal but which were 
not issues so identified by the inspector”. 

Unless in any particular case the inspector otherwise determines, the local planning 
authority” is to begin and the appellant is to have the right of final reply; and the other 
persons entitled or permitted to appear or to take part are to be heard in such order as 
the inspector may determine”, A person entitled to appear at an inquiry is to be entitled 
to call evidence and the appellant, the local planning authority and any statutory party? 
are to be entitled to cross-examine persons giving evidence, but, subject to that and to 
the exceptions set out below", the calling of evidence and the cross-examination of 
persons giving evidence is otherwise to be at the discretion of the inspector}, 

The inspector may refuse to permit the: 
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(1) giving or production of evidence; 

(2) cross-examination of persons giving evidence; or 

(3) presentation of any other matter, 
which he considers to be irrelevant or repetitious; but where he refuses to permit the 
giving of oral evidence, the person wishing to give the evidence may submit to him any 
evidence or other matter in writing!? before the close of the inquiry”?. 

Where a person gives evidence at an inquiry by reading a summary of his proof of 
evidence!*: 

(a) the proof of evidence’ is to be treated as tendered in evidence, unless the 
person required to provide the summary notifies the inspector that he now 
wishes to rely on the contents of the summary alone; and 

(b) the person whose evidence the proof of evidence contains is then to be subject 
to cross-examination on it to the same extent as if it were evidence he had given 
orally'®. 

The inspector may direct that facilities are to be afforded to any person appearing at 
an inquiry to take or obtain copies of documentary evidence open to public 
inspection'’. He may require any person appearing or present at an inquiry who, in his 
opinion, is behaving in a disruptive manner to leave and may refuse to permit that 
person to return, or permit him to return only on such conditions as he may specify; but 
any such person may submit to him any evidence or other matter in writing before the 
close of the inquiry**. The inspector may proceed with an inquiry in the absence of any 
person entitled to appear at it’. 

The inspector may allow any person to alter or add to a statement of case received? 
by the Secretary of State?! (or by the National Assembly for Wales) or by him, so far as 
may be necessary for the purposes of the inquiry; but he must, if necessary by 
adjourning the inquiry, give every other person entitled to appear who is appearing at 
the inquiry an adequate opportunity of considering any fresh matter or document”. The 
inspector may take into account any written representation or evidence or any other 
document received by him from any person before an inquiry opens or during the 
inquiry provided that he discloses it at the inquiry”. 

The inspector may from time to time adjourn an inquiry and, if the date, time and 
place of the adjourned inquiry are announced before the adjournment, no further 
notice is to be required”. 

In respect of any inquiry that the Secretary of State or the Assembly expects to last for 
eight or more days, any person who appears at the inquiry and makes closing 
submissions must by the close of the inquiry provide the inspector with a copy of their 
closing submissions in writing”. 

The inspector may make an unaccompanied inspection of the land?” before or during 
an inquiry without giving notice of his intention to the persons entitled to appear at the 
inquiry”. During an inquiry or after its close, the inspector may: 

(i) inspect the land in the company of the appellant, the local planning authority 

and any statutory party; and 

(ii) must make such an inspection if so requested by the appellant or the local 
planning authority before or during an inquiry”. 

In all cases where the inspector intends to make an accompanied inspection he must 
announce during the inquiry the date and time at which he proposes to make s but 
he is not bound to defer an inspection of the kind referred to in heads (i) and (11) above 
where any person mentioned in those heads is not present at the time appointed”?. 

1 As to the relevant rules see para 686 ante. 

For the meaning of inspector” see para 686 notes 2, 15 ante. 


Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(1); Town and Country Planning Appeals (Determination by Inspectors) 
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les 2003, SI 2003/1267, r 16(1). The inquiry referred to in the text is an 
inquirv to which those 2000 Rules, or, as the case may be, 2003 Rules apply: see para 686 ante. 
Ue i itted to appear or take part see para 691 ante. 
a ination by Inspectors) (Inquiries Procedure) (England) 
Town and Country Planning Appeals (Determination by nsp i a ns cd) 
Rules 2000, SI 2000/1625, r 16(2); Town and a Appazlb (Detar y 
Toa a ee > E a by Inspectors) (Inquiries Procedure) (England) 
Town and Country Planning Appeals (Deter REA à Dee Es 
Rules 2000, SI 2000/1625, r 16(3); Town and Country Planning ue S Se a 
(Inquiries Procedure) (Wales) CARA 3 2003/1267, r 16(3). See eg Ta 

tate [2005] All ER (D un). 
Ra ea planning authority” for these purposes see para 687 note 7 ws? o 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Proce ae (Englan 
Rules 2000, SI 2000/1625, r 16(4); Town and Country Planning Appeals (Determination by nspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(4). 
For the meaning of ‘statutory party’ see para 687 note 7 ante. l 
Ie subject to the provisions set out in the text to notes 12-16 infra. o E 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(5); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(5). 
As to the use of electronic communications see para 686 note 14 ante. = 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(6); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(6). == =» 
le in accordance with the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625, r 14(5) or, as the case may be, the Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267, r 14(5): see para 691 ante. l eR 
le the proof of evidence referred to in the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 14(1) or, as the case may be, the 
statement of evidence referred to in the Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 14(1): see para 691 ante. 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(7); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(7). 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(8); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(8). 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(9); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(9). 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure). (England) 
Rules 2000, SI 2000/1625, r 16(11); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(11). 
le under the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2000, SI 2000/1625, r 6 (as amended) or, as the case may be, the statement of evidence 
referred to in the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267, r 6 (as amended): see para 689 ante, 
As to the Secretary of State see para 19 ante. 
As to the Assembly see para 20 ante. 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(10); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(10). For the meaning of ‘document’ see 
para 686 note 13 ante. 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(12); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(12). 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 16(13); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(13).. 
Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 


(Inquiries Procedure) (Wales) Ru 


* Rules 2000, SI 2000/1625, r 16(14); Town and Country Planning Appeals (Determination by Inspectors) 


27 


(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 16(14). 
For the meaning of ‘the land’ see para 690 note 14 ante. 
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28 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) England) 

Rules 2000, SI 2000/1625, r 17(1); Town and Country Planning Appeals (Determination by Inspectors) 
Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 17(1). 
29 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 17(2); Town and Country Planning Appeals (Determination by Inspectors) 
Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 17(2). 
30 Town and Country Planning Appeals (Determination by Inspectors) (Inguiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 17(3); Town and Country Planning Appeals (Determination by Inspectors) 
Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 17(3). 
31 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 17(4); Town and Country Planning Appeals (Determination by Inspectors) 
Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 17(4). 


693. Procedure after inquiry. Where an assessor! has been appointed, he may 
after the close of the inquiry? make a report in writing” to the inspector* in respect of 
the matters on which he was appointed to advise, and where he does so the inspector 
must state in his notification of his decision? that such a report was made’. 

When making his decision the inspector may disregard any written representations or 
evidence or any other document’ received after the close of the inquiry’. 

If, after the close of an inquiry, an inspector proposes to take into consideration any 
new evidence or any new matter of fact (not being a matter of government policy or 
National Assembly for Wales? policy) which was not raised at the inquiry and which he 
considers to be material to his decision, he must not come to a decision without first: 

(1) notifying the persons entitled to appear at or take part in the inquiry’? who 

appeared at it or took part in it of the matter in question; and 

(2) affording them an opportunity of making written representations to him or of 

asking for the reopening of the inquiry; 
and they must ensure that such written representations or request to reopen the inquiry 
are received by the Secretary of State’! or the Assembly within three weeks!” of the date 
of the notification”. 

An inspector may, as he thinks fit, cause an inquiry to be reopened, and he must do 
so if asked by the appellant or the local planning authority** in the circumstances and 
within the period mentioned’? above'®. Where an inquiry is reopened, the inspector 
must send to the persons entitled to appear at or take part in the inquiry who appeared 
at or took part in it a written statement of the matters with respect to which further 
evidence is invited’’. 


1 For the meaning of ‘assessor’ see para 687 note 11 ante. 

2 The inquiry referred to in the text is an inquiry to which the Town and Country Planning Appeals 

(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625 (as amended), 

or, as the case may be, the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 

Procedure) (Wales) Rules 2003, SI 2003/1267 (as amended), apply: see para 686 ante. 

As to the use of electronic communications see para 687 note 14 ante. 

For the meaning of ‘inspector’ see para 686 notes 2, 15 ante. 

5 le pursuant to the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625, r 19 (as amended), or, as the case may be, the Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267, r 19 (as amended): see para 694 post. 

6 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 18(1); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 18(1). 

7 For the meaning of ‘document’ see para 687 note 13 ante. 

8 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, $I 2000/1625, r 18(2); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 18(2). 

9 As to the Assembly see para 20 ante. 

10 As to such persons see para 691 ante. 

11 As to the Secretary of State see para 19 ante. 
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xtension of time limits see para 687 note 7 ante. l 

E > a Planning Rn o by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 18(3); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 18(3). 

14 For the meaning of local planning authority” for these purposes see para 687 note 7 ante. 

15 Ie mentioned in the text to notes 9-13 supra. = 

16 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 18(4); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 18(4). As to the matters which should 
generally be included in a consideration of whether a further public inquiry should be held see Alfred 
McAlpine Hones Northumbria Ltd v Darlington Borough Council [1998] EGCS 105, [1999] JPL 53 (decided 


under previous rules). $ 

17 Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 18(4)(a); Town and Country Planning Appeals (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 18(4)(a). The Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 10(2)-(7) or, as the case may be, the Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(2)-(7) (see 
para 690 ante) apply as if the references to an inquiry were references to a reopened inquiry: Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 18(4)(b); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267, r 18(4)(b). 


694. Notification of decision; procedure if decision is subsequently 
quashed. The inspector! must, as soon as practicable, notify his decision on a relevant 
appeal?, and his reasons for it, in writing” to: 

(1) all persons entitled to appear at or take part in the inquiry* who did appear or 
take part; and 

(2) any other person who, having appeared at or taken part in the inquiry, has asked 
to be notified of the decision”. 

Any person so entitled to be notified of the inspectors decision may apply to the 
Secretary of State” or to the National Assembly for Wales” in writing? for an opportunity 
to inspect any documents? listed in the notification and any report made by an assessor!” 
and the Secretary of State or the Assembly must afford him that opportunity”. Any 
application so made must be received by the Secretary of State or the Assembly within 
six weeks of the date of the decision??. 

Where a decision of an inspector on an appeal in respect of which an inquiry! has 
been held is quashed in proceedings before any court!*, the Secretary of State or the 
Assembly: 

(a) must send to the persons entitled to appear at or take part in the inquiry who 
appeared at or took part in it a written statement of the matters with respect to 
which further representations are invited for the purposes of his or its further 
consideration of the appeal; and 

(b) must afford to those persons the opportunity of making written representations 
to him or to the Assembly in respect of those matters or of asking for the 
reopening of the inquiry**; and 

(c) may, as he or the Assembly thinks fit, cause the inquiry to be reopened, whether 
by the same or a different inspector!*, 


For the meaning of ‘inspector’ see para 686 notes 2, 15 ante. 

le such an appeal as is described in para 686 ante. 

Notification in writing of a decision and reasons is be taken to have been glven to a person for these 
purposes where (1) the Secretary of State or the National Assembly for Wales and the person have agreed 
that decisions and reasons so required to be given in writing may instead be accessed by that person via 
a website; (2) the decision and reasons are a decision and reasons to which that agreement applies; (3) the 
Secretary of State or the Assembly has published the decision and reasons on a website; (4) the person is 
notified, in a manner for the time being agreed between him and the Secretary of State or the Assembly, 
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of (a) the publication of the decision and reasons on a website; (b) the address of the website; (c) the place 
on the website where the decision and reasons may be accessed, and how they may be accessed: Town 
and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 19(1A) (added by SI 2003/956); Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 19(1A) (added 
by SI 2004/3172). 

As to such persons see para 691 ante. 


Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 19(1); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 19(1). As to the duty to give reasons see 
eg Secretary of State for the Environment v MJT Securities Ltd (1997) 75 P & CR 188, CA (decided under 
previous rules). 

As to the Secretary of State see para 19 ante, 

As to the Assembly see para 20 ante. 

As to the use of electronic communications see para 687 note 14 ante. 

For the meaning of “document” see para 687 note 13 ante. 

For the meaning of ‘assessor’ see para 687 note 11 ante. 


Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 19(2); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 19(2). For these purposes an opportunity is to 
be taken to have been afforded to a person where that person is notified of (1) publication of the relevant 
documents on a website; (2) the address of the website; (3) the place on the website where the 
documents may be accessed, and how they may be accessed: Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, SI 2000/1625, r 19(2A) 
(added by SI 2003/956); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267, r 19(2A) (added by SI 2004/3172). 

Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 19(3); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 19(3). As to the extension of time limits see 
para 687 note 7 ante. ; 

Ie an inquiry to which the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2000, SI 2000/1625 (as amended), or, as the case may be, the Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1267 (as amended), apply: see para 686 ante. 

As to challenging the validity of a decision see paras 43 et seq, 650 ante. 

Those persons making representations or asking for the inquiry to be reopened under head (b) in the text 
must ensure that such representations or requests are received by the Secretary of State or the Assembly 
within three weeks of the date of the written statement sent under head (a) in the text: Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 20(2); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267, r 20(2). 


Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1625, r 20(1); Town and Country Planning Appeals (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 20(1). If he does so, the Town and Country 
Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 10(2)-(7) or, as the case may be, the Town and Country Planning Appeals 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1267, r 10(2)-(7) (see 
para 690 ante) apply as if the references to an inquiry were references to a reopened inquiry: Town and 
Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, 
SI 2000/1625, r 20(1)(c); Town and Country Planning Appeals (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1267, r 20(1)(c). 


B. ENFORCEMENT ETC APPEALS 


695. Application of rules. Rules have been made! which apply in relation to any 
local inquiry held in England by an inspector? before he determines an appeal made on 


or 


after 23 December 2002: 
(1) under the relevant provision of the Town and Country Planning Act 1990° 
against an enforcement notice’; 
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(2) under the relevant provision of that Act? against the refusal or 
non-determination of an application for a certificate of lawful use or 


development”; EP 
(3) under the relevant provisions of the Planning (Listed Buildings and 


Conservation Areas) Act 19907 against a listed building enforcement notice? or a 
conservation area enforcement notice’. 
Those rules do not, however, apply to any local inquiry by reason of the application of 
any provision mentioned in heads (1) to (3) above by or under any other enactment”. 
Rules have also been made!! which apply in relation to any local inquiry held in 
Wales by an inspector’? before the inspector determines an appeal under the provisions 
mentioned in heads (1) to (3) above made on or after 1 June 2003”. Again, those rules 
do not apply to any local inquiry by reason of the application of any provision 
mentioned in those heads by or under any other enactment'*. 


1 See the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, S1 2002/2685 (as amended); and para 696 et seq post. 

2 For these purposes, ‘inspector’ means a person appointed by the Secretary of State under the Town and 
Country Planning Act 1990 Sch 6 (paras 1-8) (as amended) (see para 621 et seg ante) or, as the case may 
be, the Planning (Listed Buildings and Conservation Areas) Act 1990 Sch 3 (paras 1-8 (as amended) (see 
para 1199 et seq post) to determine an appeal: Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, S1 2002/2685, r 2(1) 
(renumbered by SI 2003/956). As to the Secretary of State see para 19 ante. 

3 Te under the Town and Country Planning Act 1990 s 174 (as amended): see para 603 ante. As to the 

proper procedure to be adopted by the inspector if a question arises as to his jurisdiction to entertain the 

appeal see R v Secretary of State for the Environment, ex p Eauville Ltd (a firm) (1999) 80 P & CR 85. 

le a notice under the Town and Country Planning Act 1990 s 172 (as substituted): see para 561 ante. 

le under ibid s 195 (as amended): see paras 613-614 ante. 

le a certificate under ibid s 191 or s 192 (as substituted): see para 586 et seq ante. 

le under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 39 (as amended) (see 

para 1191 post) or under s 39 (as amended) as applied by s 74(3) (see para 1197 post). 

8 As to listed building enforcement notices see para 1146 post. 

9 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 3(1). As to conservation area enforcement notices see para 1180 
post. For transitional provisions see rr 3(2), 25. 

10 Ibid r 3(1). 

11 See the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1270 (as amended); and para 696 et seq post. 

12 For these purposes, ‘inspector’ means a person appointed by the National Assembly for Wales under the 
Town and Country Planning Act 1990 Sch 6 (paras 1-8) (as amended) (see para 621 et seq ante) or, as the 
case may be, the Planning (Listed Buildings and Conservation Areas) Act 1990 Sch 3 (paras 1-8 (as 
amended) (see para 1199 et seq post) to determine an appeal: Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 2(1) 
(renumbered by SI 2004/3172). As to the Assembly see para 20 ante. 

13 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, S1 2003/1270, r 3(1). For transitional provisions see rr 3(2), 25. 

14 Ibid r 3(1). 
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696.  Pre-inquiry procedure; use of electronic communications. Rules have 
been made! in relation to the pre-inquiry procedure for local inquiries? held in England 
or Wales by an inspector” before he determines a relevant enforcement or other appeal*. 
Those rules set out the procedure with regard to: 

(1) preliminary information to be supplied by the local planning authority”; 
(2) notification of the name of the inspector”; 
(3) the procedure where a pre-inquiry meeting is to be held”; 
(4) service of statements of case etc": 
(5) the inquiry timetable?; 
(6) the appointment of an assessor!º. 
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Provision is also made for the service of documents!!, for any purposes of the relevant 


rules which are capable of being carried out electronically, by the use of electronic 
communications*?, 


1 


See para 695 ante. 


le a local inquiry to which the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685 (as amended), or, as the case may 
be, the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1270 (as amended), apply: see para 695 ante. 

For the meaning of “inspector” see para 695 notes 2, 12 ante. 

See the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, rr 4-8, 10, 22 (as amended); the Town and Country Planning 
(Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, 
rr 4-8, 10, 22 (as amended); and the text and notes 5—10 infra. The appeal referred to in the text is such 
an appeal as is described in para 695 ante. 

The Secretary of State or the National Assembly for Wales must, as soon as practicable after it is 
determined to hold an inquiry under the relevant rules, inform the appellant and the local planning 
authority in writing that an inquiry is to be held; and the local planning authority must within two 
weeks of the starting date: (1) send to the Secretary of State or to the Assembly, and to the appellant, a 
completed questionnaire and a copy of each of the documents referred to in it; (2) in the case of an 
enforcement appeal, notify any (a) person on whom a copy of the enforcement notice has been served; 
(b) occupier of property in the locality in which the land to which the enforcement notice relates is 
situated; and (c) other person who in the opinion of the local planning authority is affected by the breach 
of planning control or contravention of listed building or conservation area control which is alleged in 
the enforcement notice, that an appeal has been made and of the address to which and of the period 
within which they may make representations to the Secretary of State or the Assembly: Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2685, r 4(1), (2); Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 4(1), (2). As to the Secretary of 
State and the Assembly see paras 19-20 ante. 

The Secretary of State or the Assembly may at any time'in any particular case allow further time for 
the taking of any step which is required or enabled to be taken by virtue of the relevant 2002 or 2003 
Rules, and references in those rules to a day by which, or period within which, any step is required or 
enabled to be taken are to be construed accordingly: Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 22; Town 
and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270, r 22. An inspector may in place of the Secretary of State or the Assembly take 
such steps as he or it is required or enabled to take under or by virtue of r 22 of the relevant rules and also 
under or by virtue of r 6(6)-(10), (14), (15) (see para 698 post), r 9 (see para 699 post), and r 23 (see 
para 700 post) of those rules; and where an inspector requires further information or copies pursuant to 
r 6(8) or r 23 of those rules, that information or copies must be sent to him: Town and Country Planning 
(Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2685, r 14; Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 14. 

For these purposes, local planning authority” means in relation to (i) an enforcement appeal, the 
body which issued the relevant enforcement notice; (ii) an appeal against the refusal or 
non-determination of an application for a certificate of lawful use or development, the body to which 
the application was made; “enforcement appeal” means an appeal against an enforcement notice; 
“enforcement notice” means a notice under the Town and Country Planning Act 1990 s 172 (as 
substituted) (see para 561 ante) or under the Planning (Listed Buildings and Conservation Areas) 
Act 1990 s 38 (as amended) (see para 1146 post); and land” means the land or building to which an 
inquiry relates: Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2685, r 2(1) (renumbered by SI 2003/956); Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270, r 2(1) (renumbered by SI 2004/3172). ‘Starting date’ means the date of the 
(A) Secretary of State's or Assembly's written notice to the appellant and the local planning authority that 
he has received all the documents required to enable him to entertain the appeal pursuant to the Town 
and Country Planning (Enforcement Notices and Appeals) (England) Regulations 2002, Sl 2002/2682, 
reg 10 or, as the case may be, the Town and Country Planning (Enforcement Notices and Appeals) 

(Wales) Regulations 2003, SI 2003/394, reg 9 (see para 607 ante); or (B) relevant notice, whichever is the 
later; ‘relevant notice’ means the Secretary of State's or Assembly's written notice under the Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) 


oo 
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11 
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SI 2002/2685, r 4(1) or, as the case may be, the Town and Country Planning (Enforcement) 
ace by Inspectors) ae Procedure) (Wales) Rules 2003, SI one era iz 41) o 
the appellant and the local planning authority that an inquiry is to be held; and questionnaire” means a 
document in the form supplied by the Secretary of State or the Assembly to local planning authorities for 
the purpose of proceedings under the relevant 2002 or 2003 Rules, and for this purpose a form is taken 
to be supplied where the Secretary of State or the Assembly has published it on a website and has notified 
the local planning authority, in a manner for the time being agreed between the Secretary of State or the 
Assembly and the authority for that purpose, of publication of the form on the website, of the address of 
the website, and of the place on the website where the form may be accessed, and how it may be 
accessed: Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2685, r 2(1) (as so renumbered and amended); Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270, r 2(1) (as so renumbered and amended). 

The Secretary of State or the Assembly must notify the name of the inspector to every person entitled to 
appear at or take part in the inquiry; but where he or it appoints another inspector instead of the person 
previously appointed and it is not practicable to notify the new appointment before the inquiry is held, 
the inspector holding the inquiry must, at its commencement, announce his name and the fact of his 
appointment: Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2685, r 5(1), (2); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 5(1), (2). 

See para 697 post. 

See para 698 post. 

In respect of inquiries that appear to the Secretary of State or the Assembly likely to last for four days or 
more, the inspector must prepare a timetable for the proceedings; and in respect of shorter inquiries, the 
inspector may at any time prepare a timetable for the proceedings at, or at part of, an inquiry: Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2685, r 8(1), (2); Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 8(1), (2). The inspector may, at 
any time, vary the timetable so prepared; and he may specify in a timetable so prepared a date by which 
any proof of evidence and summary sent in accordance with r 15(1) of the relevant 2002 or 2003 Rules 
(see para 700 post) must be sent to him: Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 8(3), (4); Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1270, r 8(3), (4). 

Where the Secretary of State or the Assembly appoints an assessor he or it must notify every person 
entitled to appear at or take part in the inquiry of the name of the assessor and of the matters on which 
he is to advise the inspector: Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 10; Town and Country Planning 
(Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, 
r 10. ‘Assessor’ means a person appointed by the Secretary of State or the Assembly to sit with an 
inspector at an inquiry or reopened inquiry to advise the inspector on such matters arising as the 
Secretary of State or the Assembly may specify: Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 2(1) (as 
renumbered: see note 5 supra); Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 2(1) (as renumbered: see note 5 
supra). 

For these purposes, ‘document’ includes a photograph, map or plan: Town and Country Planning 
(Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2685, r 2(1) (as renumbered: see note 5 supra); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 2(1) (as 
renumbered: see note 5 supra) 


See, in relation to England, the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 2(2)-(8) (added by 
SI 2003/956). In the 2002 Rules, and in relation to the use of electronic communications for any 
purpose of those rules which is capable of being carried out electronically, the expression ‘address’ 
includes any number or address used for the purposes of such communications, except that where those 
rules impose an obligation on any person to provide a name and address to any other person, the 
obligation is not to be fulfilled unless the person on whom it is imposed provides a postal address (Town 
and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2685, r 2(2)(a) (as so added)); and references to statements, notices, or la: 
documents, or to copies of such documents, include references to such documents or copies of them in 
electronic form (r 2(2)(b) (as so added)). Rule 2(4)-(8) (as so added) applies where an electronic 
communication is used by a person for the purpose of fulfilling any requirement in those rules to give or 
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send any statement, notice or other document to any other person (‘the recipient’): r 2(3) (as so added). 
The requirement is to be taken to be fulfilled where the notice or other document transmitted by means 
of the electronic communication is (1) capable of being accessed by the recipient; (2) legible in all 
material respects; and (3) sufficiently permanent to be used for subsequent reference; and for these 
purposes ‘legible in all material respects’ means that the information contained in the statement, notice or 
document is available to the recipient to no lesser extent than it would be if sent or given by means of a 
document in printed form: r 2(4), (5) (as so added). Where the electronic communication is received by 
the recipient outside the recipient’s business hours, it is to be taken to have been received on the next 
working day; and for this purpose ‘working day’ means a day which is not a Saturday, Sunday, bank 
holiday or other public holiday: r 2(6) (as so added). A requirement in the 2000 Rules that any document 
should be in writing is fulfilled where that document meets the criteria in r 2(4) (as so added) (see heads 
(1)+{(3) supra), and ‘written’ and cognate expressions are to be construed accordingly: r 2(7) (as so added). 
A requirement in those rules to send more than one copy of a statement or other document may be 
complied with by sending one copy only of the statement or other document in question: r 2(8) (as so 
added). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 2(2)-(8) (added by SI 2004/3172). 

For these purposes, ‘electronic communication’ has the meaning given in the Electronic 
Communications Act 2000 s 15(1) (as amended) (see EVIDENCE vol 17(1) (Reissue) para 885; 
TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 616): Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2685, r 2(1) (as renumbered: see note 5 supra); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 2(1) (as 
renumbered: see note 5 supra). 

Notices or documents required or authorised to be sent or supplied under the relevant 2002 or, as the 
case may be, the 2003 Rules may be sent or supplied by post or by using electronic communications to 
send or supply the notice or document (as the case may be) to a person at such address as may for the 
time being be specified by the person for that purpose: Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 24 
(substituted by SI 2003/956); Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 24 (substituted by SI 2004/3172). 

Where a person is no longer willing to accept the use of electronic communications for any purpose 
of the relevant 2002 or 2003 Rules which is capable of being effected electronically, he must give notice 
in writing: (a) withdrawing any address notified to the Secretary of State (or the Assembly) or to a local 
planning authority for that purpose; or (b) revoking any agreement entered into with the Secretary of 
State (or the Assembly) or with a local planning authority for that purpose; and such withdrawal or 
revocation is to be final and to take effect on a date specified by the person in the notice but not less than 
seven days after the date on which the notice is given: Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 24A (added 
by SI 2003/956); Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1270, r 24A (added by SI 2004/3172). 


697. Statement of matters and pre-inquiry meetings. An inspector! may, 
within 12 weeks? of the starting date, send to the appellant, the local planning 
authority? and, in the case of an enforcement appeal”, any person on whom a copy of 
the enforcement notice” has been served, a written statement of the matters about 
which he particularly wishes to be informed for the purposes of his consideration of the 
enforcement or other appeal’. 
An inspector must hold a pre-inquiry meeting”: 
(1) if he expects a relevant inquiry” to last for four days or more, unless he considers 
it is unnecessary; or 
(2) for shorter inquiries, if it appears to him necessary'®. 
An inspector must give not less than two weeks’ written notice?! of a pre-inquiry 
meeting to: 
(a) the appellant; 
(b) the local planning authority; 
(c) any other person known to be entitled to appear at or take part in the inquiry'?; 
and 
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(d) any other person whose presence at the pre-inquiry meeting appears to him to 


be desirable’. l te 
The inspector must preside at the pre-inquiry meeting and must determine the 


matters to be discussed and the procedure to be followed'”. He may require any person 
present at the pre-inquiry meeting who, in his opinion, is behaving in a disruptive 
manner to leave and may refuse to permit that person to return or to attend any further 
pre-inquiry meeting, or may permit him to return or attend only on such conditions as 


he may specify!®. 

An inspector may request any further information from the appellant or the local 
planning authority at the pre-inquiry meeting”. The appellant and the local planning 
authority must, within four weeks of the conclusion of the pre-inquiry meeting: 

(i) send two copies’? of any further information so requested to the inspector; and 

(ii) in the case of an enforcement notice appeal, send a copy to any person on 

whom a copy of the enforcement notice has been served””; 
and the inspector must, as soon as practicable after receipt, send a copy of the further 
information received from the local planning authority to the appellant and a copy of 
any further information received from the appellant to the local planning authority?”. 


For the meaning of ‘inspector’ for these purposes see para 695 notes 2, 12 ante. 

As to the extension of time limits see para 696 note 5 ante. 

For the meaning of ‘starting date’ see para 696 note 5 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 696 note 5 ante. 

For the meaning of ‘enforcement appeal’ see para 696 note 5 ante. 

For the meaning of ‘enforcement notice’ see para 696 note 5 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 

(England) Rules 2002, SI 2002/2685, r 7(1); Town and Country Planning (Enforcement) (Determination 

by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 7(1). The appeal referred to in 

the text is such an appeal as is described in para 695 ante. 

8  “Pre-inquiry meeting’ means a meeting held before an inquiry to consider what may be done with a 
view to securing that the inquiry is conducted efficiently and expeditiously, and where two or more such 
meetings are held references to the conclusion of a pre-inquiry meeting are references to the conclusion 
of the final meeting: Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 2(1) (renumbered by SI 2003/956); Town 
and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270, r 2(1) (renumbered by SI 2004/3172). 

9 Te an inquiry to which the Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2685 (as amended), or, as the case may be, the 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270 (as amended), apply: see para 695 ante. 

10 ‘Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 7(2); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 7(2). 

11 As to the use of electronic communications see para 696 note 12 ante. 

12 As to the persons so entitled see para 700 post. 


13 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 7(3); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 7(3). 

14 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 7(4)(a); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r7(4)(a). 

15 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 7(4)(b); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 7(4)(b). 

16 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 7(4)(c), (d); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 7(4)(c), (d). 

17 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 7(5); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 7(5). 
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18 Where electronic communications are used, only one copy need be sent: see para 696 note 12 ante. 

19 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 7(6); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 7(6). The latter provision 
specifies that the copies described in heads (i), (ii) in the text must be sent so as to be received within the 
four-week period mentioned in the text. 


20 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 7(7); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 7(7). 


698. Statements of case. The local planning authority’ must, within six weeks? of 
the starting date’, serve two copies* of its statement of case? on the Secretary of State”, 
in the case of a relevant inquiry to be held in England’, or on the National Assembly for 
Wales®, in the case of a relevant inquiry’ to be held in Wales!º. In the case of an 
enforcement appeal'’, it must also serve a copy on any person on whom a copy of the 
enforcement notice’? has been served!?. The appellant must, within six weeks of the 
starting date, serve two copies of his statement of case on the Secretary of State or on the 
Assembly and, in the case of an enforcement appeal, a copy on any person on whom a 
copy of the enforcement notice has been served'*. The Secretary of State or the 
Assembly must, as soon as practicable after receipt, send a copy of the local planning 
authority’s statement of case to the appellant and a copy of the appellant's statement of 
case to the local planning authority’. 

The appellant and the local planning authority may in writing’® each require the 
other to send them a copy of any document, or the relevant part of any document, 
referred to in the list of documents comprised in that party’s statement of case; and any 
such document, or relevant part, must be sent, as soon as practicable, to the party who 
required it”. 

The Secretary of State or the Assembly may in writing require any other person who 
has notified him or it of an intention or a wish to appear at or take part in the inquiry** 
to serve: 

(1) three copies of that person’s statement of case on him or on the Assembly within 

four weeks of being so required; and 

(2) in the case of an enforcement appeal, simultaneously, a copy of his statement of 

case on any person specified by the Secretary of State or the Assembly, 

and the Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of each such statement of case to the local planning authority and to the 
appellant!?. The Secretary of State or the Assembly must, as soon as practicable, send to 
any person from whom he or it so requires a statement of case a copy of the statements 
of case of the appellant and the local planning authority and must inform that person of 
the name and address of every person to whom his statement of case is required to be 
Sent. 

The Secretary of State or the Assembly may in writing require any person who has 
served on him or on it a statement of case in accordance with the above provisions to 
provide such further information about the matters contained in the statement of case as 
he or the Assembly may specify and may specify the time within which the information 
must be sent?!. A local planning authority or appellant required to provide further 
information must send within the time specified: 

(a) two copies of that information in writing to the Secretary Ol State or t Une 

Assembly; and 
(b) in the case of an enforcement appeal, a copy to any person on whom a copy of 
the enforcement notice has been served, 
and the Secretary of State or the Assembly must, as soon as practicable after receipt, send 
a copy of the further information received from the local planning authority to the 
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a copy of the further information received from the appellant to the local 


appellant and r l i 
a . Any other person required to provide further information must 


planning authority” 
send within the time specified: l 

(i) three copies of that information in writing to the Secretary of State or to the 
Assembly; and 

(ii) in the case of an enforcement appeal, a copy to any person on whom a copy of 
the enforcement notice has been served, 

and the Secretary of State or the Assembly must, as soon as practicable after receipt, a 
a copy of the further information to the local planning authority and the appellant”. 

Any person other than the appellant who serves a statement of case on the Secretary 
of State or the Assembly must send with it a copy of any document, or of the relevant 
part of any document, referred to in the list comprised in that statement, unless a copy 
of the document or part of the document in question is already available?” for 
inspection”. 

The Secretary of State or the Assembly must, as soon as practicable after receipt, send 
to the inspector” any statement of case, document, further information and written 
comments sent to him or to the Assembly in accordance with the above provisions and 
received by him or by it within the relevant period, if any, specified Eliene ia 

The local planning authority must give any person who so requests a reasonable 
opportunity” to inspect and, where practicable, take copies of: 

(A) any statement of case, written comments, further information or other 
document a copy of which has been sent to the local planning authority in 
accordance with the above provisions; and 

(B) the local planning authority’s completed questionnaire?” and statement of case 
together with a copy of any document, or of the relevant part of any document, 
referred to in the list comprised in that statement, and any written comments, 
information or other document sent by the local planning authority pursuant to 
those provisions”. 

If the local planning authority or the appellant wish to comment on another person’s 
statement of case, they must send, within nine weeks of the starting date, two copies of 
their written comments to the Secretary of State or the Assembly and, in the case of an 
enforcement appeal, a copy of their written comments to any person on whom a copy 
of the enforcement notice has been served?!. The Secretary of State or the Assembly 
must, as soon as practicable after receipt, send a copy of the written comments received 
from the appellant to the local planning authority and a copy of the written comments 
received from the local planning authority to the appellant'2. Any person, other than the 
local planning authority or the appellant, who serves a statement of case on the 
Secretary of State or the Assembly under the above provisions and who wishes to 
comment on another person’s statement of case must send, not less than four weeks 
before the date fixed for the holding of the inquiry, three copies of his written 
comments to the Secretary of State or to the Assembly and, in the case of an 
enforcement appeal, a copy of his written comments to any person on whom a copy of 
the enforcement notice has been served”. The Secretary of State or the Assembly must, 
as soon as practicable after receipt, send a copy of the written comments to the local 
planning authority and to the appellant*, 


For the meaning of ‘local planning authority’ for these purposes see para 696 note 5 ante. 

As to the extension of time limits see para 696 note 5 ante. 

For the meaning of ‘starting date’ see para 696 note 5 ante. 

Where electronic communications are used, only one copy need be sent: see para 696 note 12 ante. 
‘Statement of case’ means, and is comprised of, a written statement which contains full particulars of the 
case which a person proposes to put forward at an inquiry, and a list of any documents which that person 
intends to refer to or put in evidence: Town and Country Planning (Enforcement) (Determination by 
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Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 2(1) (renumbered by 
SI 2003/956); Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1270, r 2(1) (renumbered by SI 2004/3172). The local planning 
authority must include in its statement of case details of the time and place where the opportunity will be 
given to inspect and take copies described in the text to notes 28-30 infra and including, in any case in 
which the local planning authority relies on the provision set out in note 28 infra, the details mentioned 
in that provision: Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2685, r 6(2) (amended by SI 2003/956); Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1270, r 6(2) (amended by SI 2004/3172). For the meaning of ‘document’ see para 696 note 12 
ante. 

As to the Secretary of State see para 19 ante. The inspector may act in place of the Secretary of State for 
the purposes of certain provisions of the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 6 (as amended): see para 696 
note 5 ante. 

Te in the case of an inquiry to which the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685 (as amended), apply: see para 695 
ante. 

As to the Assembly see para 20 ante. The inspector may act in place of the Assembly for the purposes of 
certain provisions of the Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6 (as amended): see para 696 note 5 ante. 
Te in the case of an inquiry to which the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270 (as amended), apply: see para 695 
ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(1); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(1). 

For the meaning of ‘enforcement appeal’ see para 696 note 5 ante. 

For the meaning of “enforcement notice’ see para 696 note 5 ante. 

See note 10 supra. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(3); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(3). 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(4); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(4). 

As to the use of electronic communications see para 696 note 12 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(5); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(5). 

As to participation in the inquiry see para 700 post. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(6); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/ 1270, r 6(6). The latter provision 
specifies that the copies referred to in heads (1)-(2) in the text must be received within the four-week 
period mentioned in the text. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(7); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(7). 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(8); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(8). See also notes 6, 8 supra. 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(9); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(9). The latter provision 
specifies that the copies referred to in heads (a)—(b) in the text must be received within the period 
mentioned in the text. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(10); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/ 1270, r 6(10). Thie 
latter provision specifies that the copies referred to in heads (i)—(ii) in the text must be received within the 
period mentioned in the text. 

le pursuant to the provisions set out in the text to notes 28-30 infra. 
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25 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(11); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(11). 

26 For the meaning of “inspector” see para 695 notes 2, 12 ante. 

27 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(12); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(12). 


28 For these purposes, an opportunity is to be taken to have been given to a person where the person is 
notified of (1) publication on a website of the documents mentioned in the text; (2) the address of the 
website; (3) the place on the website where the documents may be accessed, and how they may be 
accessed: Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2685, r 6(13A) (added by SI 2003/956); Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1270, r 6(13A) (added by SI 2004/3172). 


29 For the meaning of ‘questionnaire’ see para 696 note 5 ante. 


30 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(13); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(13). 


31 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(14)(a), (b); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(14)(a), (b). 
The latter provision specifies that the copies referred to in the text must be received within the 
nine-week period there mentioned. 


32 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(14); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(14). 


33 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(15)(a), (b); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(15)(a), (b). 
The latter provision specifies that the copies referred to in the text must be received within the 
four-week period there mentioned. 


34 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 6(15); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(15). 


699. Date and notification of the inquiry. The date fixed by the Secretary of 
State! for the holding of a relevant inquiry? in England, or by the National Assembly for 
Wales? for the holding of a relevant inquiry* in Wales, must be: 

(1) not later than 20 weeks? after the starting date” unless the Secretary of State or 
the Assembly considers such a date impracticable; or 

(2) the earliest date after that period which he or it considers to be practicable”. 

Unless the Secretary of State or the Assembly agrees a lesser period of notice with the 
appellant and the local planning authority*, he or it must give not less than four weeks” 
written notice” of the date, time and place fixed by him or by the Assembly for the 
holding of an inquiry to every person entitled to appear at the inquiry". 

The Secretary of State or the Assembly may vary the date fixed for the holding of an 
Inquiry, whether or not the date as varied is within the period of 20 weeks mentioned 
above'*. He or it may also vary the time or place for the holding of an inquiry and must 
give such notice as appears to him or to it to be reasonable??. 

The Secretary of State or the Assembly may in writing’? require the local planning 
authority to take one or more of the following steps: 

(a) not less than two weeks before the date fixed for the holding of an inquiry, to 
publish a notice of the inquiry in one or more newspapers circulating in the 
locality in which the land"? is situated; 

(b) to send a notice of the inquiry to such persons or classes of persons as he or the 
Assembly may specify, within such period as he or it may specify; or 
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(c) to post a notice of the inquiry in a conspicuous place near to the land, within 
such period as he or it may specify). 

Where the land is under the control of the appellant, he must: 

(1) if so required in writing by the Secretary of State or the Assembly, affix a notice 
of the inquiry firmly to the land or to some object on or near the land, in such 
manner as to be readily visible to and legible by members of the public; and 

(11) not remove the notice, or cause or permit it to be removed, for such period 
before the inquiry as the Secretary of State or the Assembly may specify!º. 

Every notice of inquiry so published, sent or posted”, or so affixed**, must contain: 

(A) a clear statement of the date, time and place of the inquiry and of the powers 
enabling the inspector’? to determine the appeal in question; 

(B) a written description of the land sufficient to identify approximately its location; 

(C) a brief description of the subject matter of the appeal; and 

(D) details of where and when copies of the local planning authority’s completed 
questionnaire” and any document?! sent by and copied to the authority 
pursuant to the relevant statutory provisions?? may be inspected”. 


As to the Secretary of State see para 19 ante. The inspector may act in place of the Secretary of State for 
the purposes of the provisions set out in the text to this paragraph: see para 696 note 5 ante. 

le an inquiry to which the Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2685 (as amended), apply: see para 695 ante. 

As to the Assembly see para 20 ante. The inspector may act in place of the Assembly for the purposes of 
the provisions set out in the text to this paragraph: see para 696 note 5 ante. 

le an inquiry to which the Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270 (as amended), apply: see para 695 ante. 

As to the extension of time limits see para 696 note 5 ante. 

For the meaning of ‘starting date’ see para 696 note 5 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 9(1); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(1). 

For the meaning of ‘local planning authority’ see para 696 note 5 ante. 

A written notice is to be taken to have been given by the Secretary of State or the Assembly for these 
purposes where he or it and any person entitled to appear at or take part in the inquiry have agreed that 
notice of the matters mentioned in the text may instead be accessed by that person via a website, and (1) 
the notice is a notice to which that agreement applies; (2) the Secretary of State or the Assembly has 
published that notice on the website; (3) not less than four weeks before the date fixed by the Secretary 
of State or the Assembly for the holding of the inquiry, the person is notified of (a) the publication of the 
notice on a website; (b) the address of the website; and (c) the place on the website where the notice may 
be accessed, and how it may be accessed: Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 9(3A) (added by SI 2003/956); 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270, r 9(3A) (added by SI 2004/3172). The amending instruments refer to notice 
for the purposes of r 9(3) of the relevant rules, but it is apprehended that these are drafting errors and that 
the references should be to r 9(2) of the relevant rules: see, by way of analogy, the provisions set out in 
para 690 note 9 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 9(2); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(2). 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 9(3); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(3). The provisions set out in 
the text to notes 8-10 supra apply to a variation of a date as they applied to the date originally fixed: 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 9(3); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(3). 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 9(4); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(4). 

As to the use of electronic communications see para 696 note 12 ante. 
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For the meaning of land” for these purposes see para 696 note 5 ante. va 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 9(5); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(5). - 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 9(6); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(6). 

le pursuant to the provisions set out in the text to notes 13-15 supra. 

le pursuant to the provisions set out in the text to note 1Q supra. 

For the meaning of ‘inspector’ see para 695 notes 2, 12 ante. 

For the meaning of ‘questionnaire’ see para 696 note 5 ante. 

For the meaning of ‘document’ see para 696 note 11 ante. 

le pursuant to the provisions set out in para 698 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 9(7); Town and Country Planning (Enforcement) (Determination 
by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(7). 


700. Appearances at the inquiry; evidence. Rules have been made! in relation 
to appearances at or participation in, and evidence in relation to, local inquiries? held in 
England or Wales by an inspector’ before he determines a relevant enforcement or other 
appeal*. Those rules make provision with regard to: 


(1) the persons entitled to appear at or participate in such an inquiry”; 

(2) information to be provided by all parties”; 

(3) the availability of representatives of government departments and other 
authorities at the inquiry’; 

(4) proofs of evidence”; 

(5) preparation of a statement of common ground”; 

(6) the provision of additional copies of documents and information”. 


See para 695 ante. 

le a local inquiry to which the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685 (as amended), or, as the case may 
be, the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1270 (as amended), apply: see para 695 ante. 

For the meaning of ‘inspector’ see para 695 notes 2, 12 ante. 

See the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, rr 11-13, 15-16, 23 (as amended): the Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1270, rr 11-13, 15-16, 23 (as amended); and the text and notes 5-10 infra. The appeal referred 
to in the text is such an appeal as is described in para 695 ante. 

In relation to England, the persons entitled to appear at the inquiry are (1) the appellant; (2) the local 
planning authority; (3) any of the following bodies if the land is situated in their area and the body is not 
the local planning authority: (a) a county or a district council; (b) an enterprise zone authority designated 
under the Local Government, Planning and Land Act 1980 Sch 32 (as amended) (see para 1491 et seg 
post); (c) the Broads Authority, within the meaning of the Norfolk and Suffolk Broads Act 1988; (d) a 
housing action trust specified in an order made under the Housing Act 1988 s 67(1) (as amended) (see 
HOUSING vol 22 (Reissue) para 299); (4) where the land is in an area previously designated as a new 
town, the Commission for the New Towns; (5) in the case of an enforcement appeal, any person on 
whom a copy of the enforcement notice has been served; (6) in the case ofan appeal under the Town and 
Country Planning Act 1990 s 195 (as amended) (see paras 613-614 ante), any person having an interest 
in the land; (7) the Historic Buildings and Monuments Commission for England (commonly known as 
“English Heritage”) where (a) the inquiry relates to an enforcement notice under the Planning (Listed 
Buildings and Conservation Areas) Act 1990 s 38 (as amended) (see para 1146 post); (b) the listed 
building is in Greater London; and (c) if an application for listed building consent had been made for the 
works set out in the enforcement notice, the Commission would have been notified of the application 
under a direction given under s 15(5) (see para 1119 post); (8) any other person who has served a 
statement of case in accordance with the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 6(6) (see para 698 ante): 
r 11(1). Nothing in r 11(1) prevents the inspector from permitting any other person to appear at an 
inquiry and such permission must not be unreasonably withheld: r 11(2). 


247 


Planning Inquiries; In general Para 700. 


In relation to Wales, the persons entitled to take part in the inquiry are (i) the appellant; (ii) the local 
planning authority; (iii) any of the following bodies if the land is situated in the body’s area and it is not 
the local planning authority: (A) a county or county borough council; (B) an enterprise zone authority 
designated under the Local Government, Planning and Land Act 1980 Sch 32 (as amended); (C) a 
housing action trust specified in an order made under the Housing Act 1988 s 67(1) (as amended): (D) 
where the land is in an area previously designated as a new town, the Commission for the New Towns; 
(E) in the case of an enforcement appeal, any person on whom a copy of the enforcement notice has 
been served; (F) in the case of an appeal under the Town and Country Planning Act 1990 s 195 (as 
amended), any person having an interest in the land; (G) where the inquiry relates to an enforcement 
notice under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 38 (as amended) and, 
where an application for listed building consent had been made for the works set out in the enforcement 
notice, the National Assembly for Wales would have been notified of the application pursuant to a 
direction given under s 15(5), Cadw; (H) any other person who has served a statement of case in 
accordance with the Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6(6): r 11(1). Nothing in r 11(1) precludes the 
inspector from permitting any other person to take part in an inquiry; and such permission is not to be 
unreasonably withheld: r 11(2). 

Any person entitled or permitted to appear at or take part in an inquiry may do so on his own behalf 
or be represented by any other person: Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 11(3); Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1270, r 11(3). 

For the meanings of local planning authority’, ‘enforcement appeal”, “enforcement notice” and ‘land’ 
for these purposes see para 696 note 5 ante; and for the meaning of ‘inspector’ see para 695 notes 2, 12 
ante. As to the Broads Authority see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) 
para 130; as to the Commission for the New Towns see para 1383 et seq post; and as to English Heritage 
see para 1058 post. As to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29; and 
as to Cadw see para 70 note 9 ante. 

Any person entitled or permitted to appear at or take part in the inquiry who proposes to give, or call 
another person to give, evidence at the inquiry, must send in writing to the Secretary of State (if the 
inquiry is held in England) or to the National Assembly for Wales (if the inquiry is held in Wales), no later 
than four weeks before the inquiry (1) an estimate of the time required to present all his evidence; and (2) 
the number of witnesses that he intends to call to give evidence: Town and Country Planning 
(Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2685, r 12; Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 12. As to the extension of time limits see 
para 696 note 5 ante; and as to the use of electronic communications see para 696 note 12 ante. As to the 
Secretary of State and the Assembly see paras 19-20 ante. 

See, in relation to England, the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 13. Where the Secretary of 
State or any other Minister of the Crown or any government department has expressed in writing to the 
local planning authority a view on an appeal and the authority refers to that view in a statement prepared 
pursuant to r 6(1) (see para 698 ante), the appellant may, not later than four weeks before the date of an 
inquiry, apply in writing to the Secretary of State for a representative of the Secretary of State or of the 
other minister or department concerned to be made available at the inquiry: r 13(1). Where an 
application is so made, the Secretary of State must make a representative available to attend the inquiry 
or, as the case may be, send the application to the other minister or department concerned, who must 
make a representative available to attend the inquiry: r 13(2). A person attending an inquiry as a 
representative pursuant to r 13 must state the reasons for the expressed view and must give evidence and 
is to be subject to cross-examination to the same extent as any other witness (r 13(3)); but nothing in 
r 13(3) requires a representative of a minister or government department to answer any question which in 
the opinion of the inspector is directed to the merits of government policy (r 13(4)). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 13. Where the Assembly, any 
Minister of the Crown or any government department has expressed in writing to the local planning 
authority a view on an appeal and the authority refer to that view in a statement prepared pursuant to 
r 6(1) (see para 698 ante), the appellant may apply in writing, so as to be received no later than four 
weeks before the date of the inquiry, to the Assembly for a representative of the Assembly or of the 
minister or department concerned to be made available at the inquiry: r 13(1). Where an application is so 
made, the Assembly must make a representative available to attend the inquiry or, as the case may be, send 
the application to the minister or government department concerned, who must make a representative 
available to attend the inquiry: r 13(2). A person attending an inquiry as a representative pursuant to r 13 
must state the reasons for the expressed view and must give evidence and is to be subject to 
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cross-examination to the same extent as any other witness (r 13(3)); but nothing in r 1303) requires a 
representative of the Assembly to answer any questions which, in the opinion of the inspector, are 
directed to the merits of Assembly policy or requires a representative of a minister or government 
department to answer any questions which, in the opinion of the inspector, are directed to the merits of 
government policy (r 13(4)). sa 

See, in relation to England, the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 15 (as amended). Any person 
entitled to appear at an inquiry who proposes to give, or to call another person to give, evidence at the 
inquiry by reading a proof of evidence must (1) subject ta r 15(2), send two copies, in the case of the 
local planning authority and the appellant, or three copies in the case of any other person, of the proof 
of evidence together with a written summary to the Secretary of State; and (2) in the case of an 
enforcement appeal, simultaneously send copies of these to any person on whom a copy of the 
enforcement notice has been served; and the Secretary of State must, as soon as practicable after receipt, 
send a copy of each proof of evidence together with any summary to the local planning authority and the 
appellant: r 15(1). No written summary is, however, to be required where the proof of evidence 
proposed to be read contains no more than 1,500 words: r 15(2). As to the number of copies to be sent 
where electronic communications are used see para 696 note 12 ante. 

The proof of evidence and any summary must be sent to the Secretary of State no later than (a) four 
weeks before the date fixed for the holding of the inquiry; or (b) where a timetable has been prepared 
pursuant to r 8 (see para 696 note 9 ante) which specifies a date by which the proof of evidence and any 
summary is to be sent to the Secretary of State, that date: r 15(3). The Secretary of State must send to the 
inspector, as soon as practicable after receipt, any proof of evidence together with any summary sent to 
him in accordance with r 15 (as amended) within the relevant period specified in that rule: r 15(4). 
Where a written summary is provided in accordance with r 15(1), only that summary is to be read at the 
inquiry, unless the inspector permits or requires otherwise: r 15(5). Any person required by r 15 (as 
amended) to send copies of a proof of evidence to the Secretary of State, or any other person, must send 
with them the same number of copies of the whole, or the relevant part, of any document referred to in 
the proof of evidence, unless a copy of the document or part of the document in question is already 
available for inspection pursuant to r 6(13) (see para 698 ante): r 15(6). The local planning authority must 
give any person who so requests a reasonable opportumty to inspect and, where practicable, take copies 
of any document sent to or by them in accordance with r 15 (as amended). For these purposes, an 
opportunity is to be taken to have been given to a person where the person is notified of (i) publication 
of the relevant document on a website; (ii) the address of the website; (iii) the place on the website where 
the document may be accessed, and how it may be accessed: r 15(8) (added by SI 2003/956). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Determination by 

Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 15(1)-(8) (amended by 
SI 2004/3172) which refers to written statements of evidence rather than to proofs of evidence and to 
the Assembly rather than to the Secretary of State. 
See, in relation to England, the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 16 (as amended). The local 
planning authority and the appellant must together prepare an agreed statement of common ground and 
must send it to (1) the Secretary of State; and (2) in the case of an enforcement appeal, any person on 
whom a copy of the enforcement notice has been served, not less than four weeks before the date fixed 
for the holding of the inquiry: r 16(1). ‘Statement of common ground’ means a written statement 
prepared jointly by the local planning authority and the appellant, which contains agreed factual 
information about the development, breach of condition or works which are the subject of the appeal: 
r 2(1) (renumbered by SI 2003/956). The local planning authority must give any person who asks a 
reasonable opportunity to inspect, and where practicable, take copies of the statement of common 
ground sent to the Secretary of State: Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 16(2). For these purposes an 
opportunity is to be taken to have been given to a person where the person is notified of (a) publication 
of the statement of common ground on a website; (b) the address of the website; (c) the place on the 
website where the document may be accessed, and how it may be accessed: r 16(3) (added by 
SI 2003/956). 

See further, in relation to Wales, the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 16(1)-(3) (amended by 
SI 2004/3172) which refers to the Assembly rather than to the Secretary of State and specifies that the 
statement must be sent so as to be received within four weeks of the relevant date. For the relevant 
definition see the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1270, r 2(1) (renumbered by S1 2004/3172). 

The Secretary of State may at any time before the close ofan inquiry held in England, request from any: 
person entitled to appear additional copies of the following: (1) a statement of case sent in accordance 
with the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
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Procedure) (England) Rules 2002, SI 2002/2685, r 6 (as amended) (see para 698 ante); (2) a proof of 
evidence sent in accordance with r 15 (as amended) (see note 8 supra); (3) any other document or 
information sent to the Secretary of State before or during an inquiry; and may specify the time within 
which such copies should be sent to him: r 23(1). Any person so requested must send the copies to the 
Secretary of State within the period specified: r 23(2). The inspector may act in place of the Secretary of 
State for the purposes of r 23: see para 696 note 5 ante. For the meaning of ‘document’ see para 696 note 
11 ante. 


Similarly, the Assembly may at any time before the close of an inquiry held in Wales request from any 
person entitled to take part in an inquiry additional copies of the following: (a) a statement of case sent 
in accordance with the Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 6 (as amended) (see para 698 ante); (b) a 
written statement of evidence sent in accordance with r 15 (as amended) (see note 8 supra); (c) any other 
document or information sent to the Assembly before or during an inquiry; and may specify the time 
within which such copies should be sent to it: r 23(1). Any person so requested must send the copies to 
the Assembly within the period specified: r 23(2). The inspector may act in place of the Assembly for the 
purposes of r 23: see para 696 note 5 ante. 


701. Procedure at the inquiry; site inspections. Except as otherwise provided 
in the relevant rules', the inspector? must determine the procedure at an inquiry? to be 
held in England or Wales before the determination of certain enforcement or other 
appeals*. At the start of the inquiry the inspector must identify what are, in his opinion, 
the main issues to be considered at the inquiry and any matters on which he requires 
further explanation from the persons entitled or permitted to appear or to take part? in 
the inguiry®; but nothing in this requirement precludes any person so entitled or 
permitted from referring to issues which that person considers relevant to the 
consideration of the appeal but which were not issues so identified by the inspector’. 

Unless the inspector otherwise determines, the appellant is to begin and to have the 

right of final reply; and the other persons entitled or permitted to appear or to take part 
are to be heard in such order as the inspector may determine®. A person entitled to 
appear at or take part in an inquiry is to be entitled to call evidence and the appellant, 
the local planning authority? and, in the case of an enforcement appeal'®, any person on 
whom a copy of the enforcement notice!” has been served is to be entitled to 
cross-examine persons giving evidence, but, subject to that and to the specific rules set 
out below!?, the calling of evidence and the cross-examination of persons giving 
evidence is otherwise to be at the discretion of the inspector”. 

The inspector may refuse to permit the: 

(1) giving or production of evidence; 

(2) cross-examination of persons giving evidence; or 

(3) presentation of any matter, 

which he considers to be irrelevant or repetitious; but where he refuses to permit the 
giving of oral evidence, the person wishing to give the evidence may submit to him any 
evidence or other matter in writing’? before the close of the inquiry”. 

Where a person gives evidence at an inquiry by reading a summary of his proof of 

evidence’: 

(a) the proof of evidence!” is to be treated as tendered in evidence, unless the 
person required to provide the summary notifies the inspector that he now 
wishes to rely on the contents of that summary alone; and 

(b) the person whose evidence the proof contains is then to be subject to 
cross-examination on it to the same extent as if it were evidence he had given 
orally’®. 

The inspector may direct that facilities are to be made available to any person 

appearing at an inquiry to take or obtain copies of documentary evidence open to 


public inspection!?. 
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The inspector may require any person appearing or present at an inquiry who, in his 
opinion, is behaving in a disruptive manner to leave?” and may refuse to permit that 
person to return?! or may permit him to return only on such conditions as the inspector 
may specify??; but any such person may submit to him any evidence or other matter in 
writing before the close of the inquiry”. The inspector may proceed with an inquiry in 
the absence of any person entitled to appear at or take part in it”. 

The inspector may allow any person to alter or add to a statement of case” so far as 
may be necessary for the purposes of the inquiry; but he must, if necessary by 
adjourning the inquiry, give every other person entitled to appear who is appearing at 
the inquiry an adequate opportunity of considering any fresh matter or document?*. He 
may take into account any written representation or evidence or other document 
received by him from any person before an inquiry opens or during the inquiry 
provided that he discloses it at the inquiry”. 

The inspector may from time to time adjourn an inquiry and, if the date, time and 
place of the adjourned inquiry are announced at the inquiry before the adjournment, no 
further notice is to be required”, 

Where the Secretary of State?? expects an inquiry to be held in England to last for 
four days or more, or where the National Assembly for Wales”? expects an inquiry to be 
held in Wales to last for that period or more, any person who appears at the inquiry and 
makes closing submissions must before the close of the inquiry provide the inspector 
with a copy of that person’s closing submissions in writing”!. 

The inspector may make an unaccompanied inspection of the land’? before or during 
an inquiry without giving notice of his intention to the persons entitled to appear at the 
inquiry”. During an inquiry or after its close, the inspector: 

(i) may inspect the land in the company of the appellant, the local planning 
authority, any person with an interest in the land and, in the case of an 
enforcement appeal, any other person on whom a copy of the enforcement 
notice has been served; and 

(ii) must make such an inspection if so requested by the appellant or the local 
planning authority before or during an inquiry**, 

In all cases where the inspector intends to make an accompanied site inspection he must 
announce during the inquiry the date and time at which he proposes to make it’; but 
he is not bound to defer an inspection of the kind referred to in heads (i) and (ii) above 
where any person mentioned in those heads is not present at the time appointed?*. 


As to the relevant rules see para 695 ante. 

For the meaning of ‘inspector’ see para 695 notes 2, 12 ante. 

le a local inquiry to which the Town and Country Planning (Enforcement) (Determination by 

Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685 (as amended), or, as the case may 

be, the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 

(Wales) Rules 2003, SI 2003/1270 (as amended), apply: see para 695 ante. 

4 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(1); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r ICO TS 
appeals referred to in the text are such appeals as are described in para 695 ante. 

5 As to the persons so entitled or permitted see para 700 ante. 

6 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(2); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(2). 

7 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(3); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI PAULO AZ Ore) 

8 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 

(England) Rules 2002, SI 2002/2685, r 17(4); Town and Country Planning (Enforcement) 

(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(4) 
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For the meaning of local planning authority” for these purposes see para 696 note 5 ante. 

For the meaning of ‘enforcement appeal’ see para 696 note 5 ante. 

For the meaning of “enforcement notice” see para 696 note 5 ante. 

le subject to the rules set out in the text to notes 14-18 infra. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(5); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(5). 

As to the use of electronic communications see para 696 note 12 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(6); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(6). 

le in accordance with the Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 15(5) or, as the case may be, the Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270, r 15(5): see para 698 ante. The latter provision refers to a “written statement’ 
rather than to a “proof” of evidence. 

le referred to in the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2685, r 15(1) or, as the case may be, the Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, 
SI 2003/1270, r 15(1): see para 698 ante. The latter provision refers to a “written statement” rather than to 
a proof” of evidence. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(7); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(7). 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(8); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(8). 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(9)a); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(9)(a). 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(9)(b); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(9)(b). 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(9)(c); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(9)(c). 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(9); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(9). 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(11); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(11). 

Ie served under the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2685, r 6 (as amended) or, as the case may be, under the 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270, r 6 (as amended): see para 698 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(10); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(10). For 
the meaning of ‘document’ see para 696 note 11 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(12); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(12). 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(13); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(13). 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 17(14); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 17(14). 

For the meaning of ‘land’ for these purposes see para 696 note 5 ante. 
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33 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 18(1); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 18(1). 


34 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 18(2); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 18(2). 


35 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 18(3); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 18(3). 


36 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 18(4); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 18(4). 


702. Procedure after the inquiry. Where an assessor! has been appointed, he may, 
after the close of the relevant local inquiry?, make a report in writing? to the inspector? 
in respect of the matters on which he was appointed to advise, and where he does so the 
inspector must state in his notification of his decision? that such a report was made”. 

When making his decision the inspector may disregard any written representations or 
evidence or any other document” received after the close of the inquiry?. 

If, after the close of the inquiry, an inspector proposes to take into consideration any 
new evidence or any new matter of fact, not being a matter of government policy if the 
inquiry is held in England, or of National Assembly for Wales? policy, if the inquiry is 
held in Wales, which was not raised at the inquiry and which he considers to be material 
to his decision, he may not come to a decision without first: 

(1) notifying the persons entitled to appear at or take part in the inquiry!º who 

appeared at it of the matter in question; and 

(2) giving them an opportunity of making written representations to him or of 

asking for the reopening of the inquiry; 
and they must send such written representations or request to reopen the inquiry either: 

(a) to the Secretary of State!! within three weeks!? of the date of the notification, if 

the inquiry was held in England!*?; or 

(b) so as to be received by the Assembly within three weeks of the date of the 

notification, if the inquiry was held in Wales!*. 

An inspector may, as he thinks fit, cause an inquiry to be reopened, and he must do 
so if asked by the appellant or the local planning authority!* in the circumstances and 
within the period mentioned in heads (1) and (2) or (a) and (b) above'*. Where an 
inquiry is reopened the inspector must send to the persons entitled to appear at or take 
part in the inquiry who appeared at it a written statement of the matters with respect to 
which further evidence is invited”. 


1 For the meaning of ‘assessor’ see para 696 note 10 ante. 

2 le a local inquiry to which the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685 (as amended), or, as the case may 
be, the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1270 (as amended), apply: see para 695 ante. 

As to the use of electronic communications see para 696 note 12 ante. 

For the meaning of inspector” see para 695 notes 2, 12 ante. 

le under the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries 
Procedure) (England) Rules 2002, SI 2002/2685, r 20 (as amended), or, as the case may be, the Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales) 
Rules 2003, SI 2003/1270, r 20 (as amended): see para 703 post. 

6 ‘Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 19(1); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r Gy: 

7 For the meaning of ‘document’ see para 696 note 11 ante. 
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8 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 19(2); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 19(2). 

9 As to the Assembly see para 20 ante. 

10 As to the persons so entitled see para 700 ante. 

11 As to the Secretary of State see para 19 ante. 

12 As to the extension of time limits see para 696 note 5 ante. 

13 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure 
(England) Rules 2002, SI 2002/2685, r 19(3). 

14 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales 
Rules 2003, SI 2003/1270, r 19(3). 

15 For the meaning of local planning authority” for these purposes see para 696 note 5 ante. 

16 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure 
(England) Rules 2002, SI 2002/2685, r 19(4); Town and Country Planning (Enforcement 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 19(4). 

17 Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure 
(England) Rules 2002, SI 2002/2685, r 19(4)(a); Town and Country Planning (Enforcement 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 19(4)(a). The 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure 
(England) Rules 2002, SI 2002/2685, r 9(2)-(7) (as amended) or, as the case may be, the Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales 
Rules 2003, SI 2003/1270, r 9(2)-(7) (as amended) (see para 699 ante) applies as if references to an 
inquiry were references to a reopened inquiry: Town and Country Planning (Enforcement 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 19(4)(b); 
Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (Wales 
Rules 2003, SI 2003/1270, r 19(4)(b). 


703. Notification of decision; procedure if appeal is subsequently remitted 
for rehearing and redetermination. The inspector! must, as soon as practicable 
after reaching his decision, notify his decision on a relevant enforcement or other 
appeal’, and his reasons for it in writing”, to: 

(1) the appellant and the local planning authority”; 

(2) all other persons entitled to appear at or take part in the inquiry’ who did 
appear; and 

(3) any other person who, having appeared at the inquiry, has asked to be notified 
of the decision”. 

Any person so entitled to be notified of the inspectors decision may apply to the 
Secretary of State, if the inquiry was held in England, or to the National Assembly for 
Wales, if the inquiry was held in Wales, in writing” for an opportunity to inspect any 
documents® listed in the notification and any report made by an assessor and the 
Secretary of State or the Assembly must give him that opportunity”. Any application so 
made must be sent to the Secretary of State or the Assembly within six weeks!” of the 
date of the decision". 

Where a decision of an inspector on an appeal for which a relevant inquiry’? has 
been held is remitted by any court to the Secretary of State or to the Assembly for 
rehearing and redetermination!?, the Secretary of State or the Assembly: 

(a) must send to the persons entitled to appear at or take part in the inquiry who 
appeared at or took part in it a written statement of the matters ón which 
further representations are invited in order for him or the Assembly to consider 
the appeal further; 

(b) must give those persons the opportunity of making written representations to 
him or to the Assembly about those matters or asking for the reopening of the 
inquiry**; and 

(c) may, as he or the Assembly thinks fit, cause the inquiry to be reopened, whether 
by the same or a different inspector”. 


1 For the meaning of ‘inspector’ see para 695 notes 2, 12 ante. 


10 
11 


13 
14 


15 


Para 703 Vol 46(2): Town and Country Planning 254 
Para YA A AA A A A — — o —————Á 


le such an appeal as is described in para 695 ante. 

Notification in writing of a decision and reasons is be taken to have been given to a person for these 
purposes where (1) the Secretary of State (or, as the case may be, the National Assembly for Wales) and 
the person have agreed that decisions, reasons, and copies of reports so required to be given in writing 
may instead be accessed by that person on a website; (2) the decision and reasons are a decision and 
reasons to which that agreement applies; (3) the Secretary of State or the Assembly has published the 
decision and reasons on a website; (4) the person is notified, in a manner for the time being agreed 
between him and the Secretary of State or the Assembly, of (a) the publication of the decision and reasons 
on a website; (b) the address of the website; (c) the place onthe website where the decision and reasons 
may be accessed, and how they may be accessed: “Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 20(1A) 
(added by SI 2003/956); Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 20(1A) (added by S1 2004/3172). As to the 
Secretary of State and the Assembly see paras 19-20 ante. 

For the meaning of local planning authority” for these purposes see para 696 note 5 ante. 

As to the persons so entitled see para 700 ante. 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 20(1); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 20(1) 
(amended by SI 2004/3172). 


As to the use of electronic communications see para 696 note 12 ante. 
For the meaning of “document” see para 696 note 11 ante. 


Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 20(2); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 20(2). For 
these purposes, an opportunity is to be taken to have been given to a person where that person is notified 
of (1) publication of the relevant documents on a website; (2) the address of the website; (3) the place on 
the website where the documents may be accessed, and how they may be accessed: Town and Country 
Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, 
SI 2002/2685, r 20(2A) (added by SI 2003/956); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 20(2A) (added 
by SI 2004/3172). 

As to the extension of time limits see para 696 note 5 ante. 


Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 20(3); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 20(3). The 
latter rule specifies that the application must be received within the six-week period. 


le a local inquiry to which the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685 (as amended), or, as the case may 
be, the Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(Wales) Rules 2003, SI 2003/1270 (as amended), apply: see para 695 ante. 


As to challenging a decision on an appeal see paras 43 et seq, 648-650 ante. 


Those persons so making representations or asking for the inquiry to be reopened must send such 
representations or requests to the Secretary of State within three weeks of the date of the written 
statement sent under head (a) in the text, or to the Assembly so as to be received within three weeks of 
the date of that statement: Town and Country Planning (Enforcement) (Determination by Inspectors) 
(Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 21(2); Town and Country Planning 
e (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, 
r 21(2). 

Town and Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) 
(England) Rules 2002, SI 2002/2685, r 21(1); Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 21(1). If the 
Secretary of State or the Assembly does so, the Town and Country Planning (Enforcement) 
(Determination by Inspectors) (Inquiries Procedure) (England) Rules 2002, SI 2002/2685, r 9(2)-(8) (as 
amended) or, as the case may be, the Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 9(2)-(8) (as amended) (see 
para 699 ante) applies as if the references to an inquiry were references to a reopened inquiry: Town and 
Country Planning (Enforcement) (Determination by Inspectors) (Inquiries Procedure) (England) 
Rules 2002, SI 2002/2685, r 21(1)(c); Town and Country Planning (Enforcement) (Determination by 
Inspectors) (Inquiries Procedure) (Wales) Rules 2003, SI 2003/1270, r 21(1)(c). 
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(2) PLANNING INQUIRY COMMISSIONS 


704. Power to refer certain planning questions to a commission. The 
Secretary of State! or, in relation to Wales, the National Assembly for Wales? may 
constitute a planning inquiry commission to inquire into and report on any matter 
referred to it under heads (a) to (d) below if it appears expedient to the responsible 
minister or ministers? that the question whether the proposed development* should be 
permitted to be carried out should be the subject of a special inquiry on either or both 
of the following grounds: 

(1) that there are considerations of national or regional importance which are 
relevant to the determination of that question and require evaluation, but a 
proper evaluation of them cannot be made unless there is a special inquiry for 
the purpose; 

(2) that the technical or scientific aspects of the proposed development are of so 
unfamiliar a character as to jeopardise a proper determination of that question 
unless there is a special inquiry for the purpose”. 

The matters which may be so referred to a planning inquiry commission are: 

(a) an application for planning permission? which the Secretary of State or the 
Assembly has directed” to be referred to him or to it instead of being dealt with 
by a local planning authority”: 


o 


an appeal against planning decisions and failure to take such decisions”; 

a proposal that a government department!” shall give a direction"! that planning 
permission shall be deemed to be granted for development by a local authority*? 
or National Park authority!? or by statutory undertakers'* which is required by 
any enactment!* to be authorised by that department; 

(d) a proposal that development should be carried out by or on behalf of a 
government department'®. 


= 
q 
Se 


1 As to the Secretary of State see para 19 ante. 

2 As to the transfer of functions under the Town and Country Planning Act 1990 s 101 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 For these purposes, the references to ‘the responsible minister or ministers’ are to be construed in 
accordance with the Town and Country Planning Act 1990 s 101(4), Sch 8 Pt II (paras 6, 7): s 101(4). 

In relation to the matters specified in Sch 8 para 7 Table, col 1, which are matters mentioned in 
s 101(2)(a), (b), (c) or (d) (as amended) (see heads (a)—(d) in the text) as matters which may be referred to 
a planning inquiry commission under s 101 (as amended), ‘the responsible minister or ministers’ for the 
purposes of s 101 (as amended) and s 101(4), Sch 8 (as amended) (see para 705 et seq post): (1) in the case 
ofa matter affecting England only, are those specified opposite in Sch 8 para 7 Table, col 2; (2) in the case 
of a matter affecting Wales only, are those specified opposite in Sch 8 para 7 Table, col 3; and (3) in the 
case of a matter affecting both England and Wales, are those specified opposite in Sch 8 para 7 Table, col 4 
(Sch 8 para 6); and, where an entry in Sch 8 para 7 col 2, col 3 or col 4 specifies two or more ministers, 
that entry is to be construed as referring to those ministers acting jointly (Sch 8 para 7). All functions of 
the Secretary of State for Wales under Sch 8 (as amended} are, in so far as exercisable in relation to Wales, 
transferred to the National Assembly for Wales: see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and para 20 ante. 
The referred matters and the responsible minister or ministers are as follows: 
(1) application for planning permission or appeal under the Town and Country Planning Act 1990 
s 78 (as amended) (see para 598 ante) relating to land to which s 266(1) applies (see para 1013 
ost): 
(a) te England only, the Secretary of State for the time being having general responsibility 
in planning matters in relation to England and the appropriate minister (if different); 
(b) affecting Wales only, the Assembly and the appropriate minister (if different); 
(c) affecting both England and Wales, the Secretary of State for the time being having general 
responsibility in planning matters in relation to England and the Assembly and the 
appropriate minister (if different); 
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(2) application for planning permission or appeal under s 78 (as amended) relating to land to which 
s 266(1) does not apply: l E 
(a) affecting England only, the Secretary of State for the time being having general responsibility 

in planning matters in relation to England; 

(b) affecting Wales only, the Assembly; l i 

(c) affecting both England and Wales, the Secretary of State for the time being having general 
responsibility in planning matters in relation to England and the Assembly; 

(3) proposal that a government department should give a direction under s 90(1) (as amended) (see 
para 238 ante) or that development should be carried out by or on behalf of a government 
department: 

(a) affecting England only, the Secretary of State for the time being having general responsibility 
in planning matters in relation to England and the minister (if different) in charge of the 
government department concerned; 

(b) affecting Wales only, the Assembly and the minister (if different) in charge of the government 
department concerned; 

(c) affecting both England and Wales, the Secretary of State for the time being having general 
responsibility in planning matters in relation to England and the Assembly and the minister 
(if different) in charge of the government department concerned. 

For the meaning of ‘the appropriate minister’ see para 1012 post. 

For the meaning of “development” see para 217 ante. 

Town and Country Planning Act 1990 s 101(1), (3). In relation to any matter affecting both England and 
Wales the functions of the Secretary of State under s 101(1) must be exercised by the Secretary of State 
for the time being having general responsibility in planning matters in relation to England and by the 
Assembly acting jointly: s 101(5); and see note 2 supra. For the meaning of ‘functions’ see para 2 note 1 
ante. 

Section 101(4), Sch 8 Pt I (paras 1-5) (as amended) (see para 705 et seq post) has effect as respects the 
constitution of any such commission and its functions and procedure on references under s 101: s 101(4). 
For the meaning of ‘planning permission’ see para 43 note 6 ante. 
le under the Town and Country Planning Act 1990 s 77 (as amended): see para 483 ante. 

As to local planning authorities see para 28 et seq ante. 

le an appeal under the Town and Country Planning Act 1990 s 78 (as amended) (see para 598 ante), 
including s 78 (as amended) as applied by or under any other provision of the Town and Country 
Planning Act 1990. 

For the meaning of “government department' see para 3 note 5 ante. 

le under the Town and Country Planning Act 1990 s 90(1) (as amended): see para 238 ante. 

For the meaning of local authority” see para 3 note 3 ante. 

As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 
et seq 

For the meaning of ‘statutory undertakers’ see para 1009 post. 

For the meaning of ‘enactment’ see para 2 note 11 ante. 

Town and Country Planning Act 1990 s 101(2) (amended by the Environment Act 1995 s 78, Sch 10 
para 32(4)). 


705. Constitution of commission. A planning inquiry commission must consist 


of 


a chairman and not less than two nor more than four other members appointed by 


the Secretary of State! in relation to England, by the National Assembly for Wales in 
relation to Wales? or, in relation to any matter affecting both England and Wales, by the 
Secretary of State and the Assembly acting jointly?. 


The Secretary of State or the Assembly* may: 

(1) pay to the members of any such commission such remuneration and allowances 
as he or the Assembly may with the consent of the Treasury determine; and 

(2) provide for each such commission such officers or servants, and such 
accommodation, as appears to him or to the Assembly expedient to provide for 
the purpose of assisting the commission in the discharge of its functions”. 

The validity of any proceedings of any such commission is not affected by any 


vacancy among the members of the commission or by any defect in the appointment of 
any member®. 


i 


As to the Secretary of State see para 19 ante. 
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2 As to the transfer of functions of the Secretary of State for Wales under the Town and Country Planning 
Act 1990 s 101(4), Sch 8 (as amended), so far as exercisable in relation to Wales, to the Assembly see the 
National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); 
and as to the Assembly see para 20 ante. 

3 Town and Country Planning Act 1990 s 101(4), Sch 8 para 1(1), (4)(a); and see note 2 supra. 

Members of a planning inquiry commission are disqualified for membership of the House of 
Commons: see the House of Commons Disqualification Act 1975 s 1(1)(f), Sch 1 Pt II (as amended) and 
PARLIAMENT vol 34 (Reissue) para 610. 

4 In relation to any matter affecting both England and Wales, functions under the Town and Country 
Planning Act 1990 Sch 8 para 1(2) (see heads (1)-(2) in the text) must be exercised by one of (1) the 
Secretary of State; and (2) the Assembly, authorised by the other to act on behalf of both of them for 
those purposes: Sch 8 para 1(4)(b); and see note 2 supra. 

5 Ibid Sch 8 para 1(2). 

6 Ibid Sch 8 para 1(3). 


706. Reference to commission. Two or more of the specified matters! may be 
referred to the same planning inquiry commission if it appears to the responsible 
minister or ministers? that they relate to proposals to carry out development? for similar 
purposes on different sites”. 

Where a matter referred to a commission relates to a proposal to carry out 
development for any purpose at a particular site, the responsible minister or ministers 
may also refer to the commission the question whether development for that purpose 
should instead be carried out at an alternative site”. 

On referring a matter to a commission, the responsible minister or ministers: 

(1) must state in the reference the reasons for the reference; and 

(2) may draw the attention of the commission to any points which seem to him or 

them to be relevant to its inquiry?. 


1 Ie two or more of the matters mentioned in the Town and Country Planning Act 1990 s 101(2) (as 
amended): see para 704 ante. 

2 For the meaning of ‘the responsible minister or ministers’ see para 704 note 3 ante. 

3 For the meaning of ‘development’ see para 217 ante. 

4 Town and Country Planning Act 1990 s 101(4), Sch 8 para 2(1). 

5 Ibid Sch 8 para 2(2). 

6 Ibid Sch 8 para 2(3). 


707. Functions of commission on reference. A planning inquiry commission 
inquiring into a matter referred’ to it must: 

(1) identify and investigate the considerations relevant to, or the technical or 
scientific aspects of, that matter which in its opinion are relevant to the question 
whether the proposed development? should be permitted to be carried out; and 

(2) assess the importance to be attached to those considerations or aspects”. 

If in specified cases* the applicant or in any case the local planning authority” so 
wishes, the commission must give to each of them and, in specified cases”, also to any 
person who has made representations relating to the subject matter of the application or 
appeal which the authority is required to take into account’, an opportunity of 
appearing before, and being heard by, one or more members of the commission®. The 
commission must then report to the responsible minister or ministers? on the matter 
referred to it’®. 

A commission may, with the approval of and at the expense of: 

(a) in relation to England, the Secretary of State"; 

(b) in relation to Wales, the National Assembly for Wales'?; 

(c) in relation to any matter affecting both England and Wales, either the Secretary 
of State or the Assembly acting, by arrangements between the two of them, on 


behalf of both, 
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arrange for the carrying out, whether by the commission itself or by others, of research 
of any kind appearing to the commission to be relevant to a matter referred to it for 


inquiry and report”. 


le under the Town and Country Planning Act 1990 s 101 (as amended): see para 704 ante. 

For the meaning of ‘development’ see para 217 ante. 

Town and Country Planning Act 1990 s 101(4), Sch 8 para 3(1). 

le in the case of a matter mentioned in ibid s 101(2)(a), (b) or (c) (as amended): see para 704 ante at heads 

(a)-(c) in the text. ` 

5 For the meaning of local planning authority’ for these purposes see para 708 note 22 post. 

6 le in the case of an application or appeal mentioned in the Town and Country Planning Act 1990 
s 101(2)(a) or (b): see para 704 ante. 

7 le under any provision of a development order made by virtue of ibid s 71(2)(a) (as substituted): see 
para 473 ante. For the meaning of “development order’ see para 252 ante. 

8 Ibid Sch 8 para 3(2) (amended by the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 55). 

9 For the meaning of ‘the responsible minister or ministers’ see para 704 note 3 ante. 

10 Town and Country Planning Act 1990 Sch 8 para 3(3). 

11 As to the Secretary of State see para 19 ante. 

12 As to the transfer of functions of the Secretary of State for Wales under the Town and Country Planning 
Act 1990 Sch 8 (as amended), so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 

13 Town and Country Planning Act 1990 Sch 8 para 3(4), (5); and see note 12 supra. 
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708. Procedure on reference to commission. A reference to a planning inquiry 
commission of a proposal that development! should be carried out by or on behalf of a 
government department? may be made at any time”. A reference of any other specified 
matter? may be made at any time before, but not after, the determination of the relevant 
application referred? to the Secretary of State” (or, in relation to Wales, to the National 
Assembly for Wales”) or the relevant appeal? or, as the case may be, the giving? of the 
relevant direction!º. 

The fact that an inquiry or other hearing has been held into a proposal by a person 
appointed by any minister"! for the purpose does not prevent a reference of the proposal 
to a planning inquiry commission”. 

Notice of the making of a reference to any such commission must be published in the 
London Gazette and in at least one newspaper circulating in the locality, or in each 
locality, where there are more than one, in which it is proposed that the relevant 
development will be carried out'?. A copy of the notice must be served on the local 
planning authority'* for the area in which it is proposed that the relevant development 
will be carried out and: 

(1) in the case of an application for planning permission'? referred!® to the 
Secretary of State (or the Assembly) or an appeal”, on the applicant and any 
person who has made representations relating to the subject matter of the 
application or appeal which the authority is required!’ to take into account; 

(2) in the case of a proposal that a direction should be given!” with respect to any 
development, on the local authority?” or statutory undertakers?! applying for 
authorisation to carry out that development”. 

A commission has power” to regulate its own procedure”. 


For the meaning of ‘development’ see para 217 ante. 

For the meaning of “government department’ see para 3 note 5 ante. 

Town and Country Planning Act 1990 s 101(4), Sch 8 para 4(1). 

le any other matter mentioned in ibid s 101 (as amended): see para 704 ante. 

le under ibid s 77 (as amended): see para 483 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

le under the Town and Country Planning Act 1990 s 78 (as amended): see para 598 ante. 
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9 Ie under ibid s 90(1) (as amended): see para 238 ante. 

10 Ibid Sch 8 para 4(2). 

11 For the meaning of ‘minister’ see para 3 note 5 ante. 

12 Town and Country Planning Act 1990 Sch 8 para 4(3). 

13 Ibid Sch 8 para 4(4); Town and Country Planning (Planning Inquiry Commissions) Regulations 1968, 
SI 1968/1911, reg 2; Planning (Consequential Provisions) Act 1990 s 2. 

14 As to local planning authorities see para 28 et seq ante. 

15 For the meaning of ‘planning permission’ see para 43 note 6 ante. 

16 See note 5 supra. 

17 See note 8 supra. 

18 Te under any provision of a development order made by virtue of the Town and Country Planning 


Act 1990 s 71(2)(a) (as substituted): see para 473 ante. For the meaning of “development order” see 
para 252 ante. 


19 See note 9 supra. 
20 For the meaning of local authority’ see para 3 note 3 ante. 
21 For the meaning of ‘statutory undertakers’ see para 1009 post. 


22 “Town and Country Planning Act 1990 Sch 8 para 4(5) (amended by the Planning and Compensation 
Act 1991 s 32, Sch 7 paras 8, 55). As to the service of notices see para 54 ante. 

The copy of the notice required to be served by the Town and Country Planning Act 1990 Sch 8 
para 4(5) (as so amended) on a local planning authority must, in the case of a proposal that a government 
department should give a direction under s 90(1) (as amended) (see para 238 ante) or that development 
should be carried out by or on behalf of a government department, be served on the local planning 
authority which, in the opinion of the Secretary of State or, in relation to Wales, of the Assembly, would 
have been responsible for dealing with an application for planning permission for the development in 
question if such an application had fallen to be made (s 1(5), Sch 1 para 15(1), Sch 1A para 7(1) (Sch 1A 
para 7 added by the Local Government (Wales) Act 1994 s 18(7), Sch 4)); and references in the Town and 
Country Planning Act 1990 Sch 8 para 3(2) (as amended) (see para 707 ante) and Sch 8 para 5(1) (see 
para 709 post) to the local planning authority are to be construed as references to the local planning 
authority on which that copy is required to be served (Sch 1 para 15(2), Sch 1A para 7(2) (as so added). 
As to the transfer of functions under Sch 1A (as added) to the Assembly see the National Assembly for 
Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and para 20 ante. 

23 Te subject to the provisions of the Town and Country Planning Act 1990 Sch 8 para 4 (as amended), 
Sch 8 para 5 (as amended) (see para 709 post) and to any directions given to the commission by the 
responsible minister or ministers. For the meaning of ‘the responsible minister or ministers’ see para 704 
note 3 ante. 

24 Ibid Sch 8 para 4(6). 


709. Local inquiries held by commission. A planning inquiry commission must 
hold a local inquiry for the specified purposes!; and may hold such an inquiry if it thinks 
it necessary for the proper discharge of its functions”, notwithstanding that neither the 
applicant nor the local planning authority? wants an opportunity to appear and be 
heard?. 

Where a commission is to hold such a local inquiry in connection with a matter 
referred to it, and it appears to the responsible minister or ministers, in the case of some 
other matter falling to be determined by a Minister of the Crown and required or 
authorised by an enactment? to be the subject of a local inquiry, that the two matters are 
so far cognate that they should be considered together, he or, as the case may be, they 
may direct that the two inquiries be held concurrently or combined as one inquiry’. 

At any such inquiry oral evidence must be heard in public and documentary evidence 
must be open for public inspection”. If, however, the Secretary of State” or, in relation 
to Wales, the National Assembly for Wales? is satisfied in the case of any such inquiry: 

(1) that the giving of evidence of a particular description or, as the case may be, 

making it available for inspection would be likely to result in the disclosure of 
information as to national security or the measures taken or to be taken to 
ensure the security of any premises or property; and 

(2) that the public disclosure of that information would be contrary to the national 


interest, 
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he or the Assembly may direct that evidence of the description indicated in the direction 
shall only be heard or, as the case may be, be open to inspection at that inquiry by such 
persons or persons of such descriptions as he or it may specify in the direction*”. The 
appointment of a person to represent the interests of any person who will be prevented 
from hearing or inspecting any evidence at a local inquiry if such a direction is given has 
already been discussed!!. 


1 


Hu 
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le for the purpose of complying with the Town and Country Planning Act 1990 s 101(4), Sch 8 para 3(2) 
(as amended): see para 707 ante. 

For the meaning of ‘functions’ see para 2 note 1 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 708 note 22 ante. 

Town and Country Planning Act 1990 Sch 8 para 5(1). 

An inquiry so held by a commission is treated for the purposes of the Tribunals and Inquiries 
Act 1992 as one held by a minister in pursuance of a duty imposed by a statutory provision: Town and 
Country Planning Act 1990 Sch 8 para 5(3) (amended by the Tribunals and Inquiries Act 1992 s 18(1), 
Sch 3 para 30). 

The Local Government Act 1972 s 250(2)—(5) (as amended) (evidence and costs at local inquiries: see 
LOCAL GOVERNMENT vol 29(1) (Reissue) para 113) applies to an inquiry held under the Town and 
Country Planning Act 1990 Sch 8 para 5(1) as it applies in relation to an inquiry caused to be held by a 
minister under the Local Government Act 1972 s 250(1), with the substitution for references to the 
minister causing the inquiry to be held, other than the first reference in s 250(4) (as amended), of 
references to the responsible minister or ministers: Town and Country Planning Act 1990 Sch 8 para 5(4). 
For the meaning of ‘minister’ see para 3 note 5 ante; and for the meaning of ‘the responsible minister or 
ministers’ see para 704 note 3 ante. 

Ie an enactment other than ibid Sch 8 para 5 (as amended). For the meaning of ‘enactment’ see para 2 
note 11 ante. 

Ibid Sch 8 para 5(2). 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 321, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

Ibid s 321(1), (2). 


10 Ibid s 321(3), (4). 
11 See para 652 ante. 
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8. CONTROL OF PARTICULAR TYPES OF 
DEVELOPMENT 


(1) MINERAL WORKING 


(i) Notification of Mineral Applications 


710. In general. Where notice has been given! to a mineral planning authority? as 
respects land which is in the authority’s area and specified in the notice: 


(i) by the British Coal Authority? that the land contains coal*; 
(2) by the Secretary of State for Trade and Industry that it contains gas or oil; or 
(3) by the Crown Estate Commissioners” that it contains silver or gold, 


the mineral planning authority may not determine any application for planning 
permission® to win and work any mineral on that land, without first notifying the body 


or 


1 


2 
5i 


au 


person who gave the notice that an application has been made’. 


Ie for the purposes of the Town and Country Planning (General Development Procedure) Order 1995, 
SI 1995/419, art 16: see the text and notes 2-7 infra. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

As to the British Coal Authority see MINES, MINERALS AND QUARRIES vol 31 (2003 Reissue) para 52. 
For these purposes, ‘coal’ means coal other than that (1) won or worked during the course of operations 
which are carried on exclusively for the purpose of exploring for coal; or (2) which it is necessary to dig 
or carry away in the course of activities carried on for purposes which do not include the getting of coal 
or any product of coal: Town and Country Planning (General Development Procedure) Order 1995, 
SI 1995/419, art 16(2). 

As to the Crown Estate Commissioners see CROWN PROPERTY vol 12(1) (Reissue) para 280. 

For the meaning of ‘planning permission” see para 43 note 6 ante. 

Town and Country Planning (General Development Procedure). Order 1995, SI 1995/419, art 16(1). 


(ii) Conditions Imposed on Grant of Planning Permission 


711. Duration of development. Every planning permission! for development? 
consisting of the winning and working of minerals? or involving the depositing of 
mineral waste? must be subject to a condition as to the duration of the development”. 


On SS 


The condition in the case of planning permission granted or deemed to be granted: 

(1) after 22 February 1982 is that the winning and working of minerals or the 
depositing of mineral waste must cease not later than the expiration of the 
period of 60 years” beginning with the date of the permission’; but an authority 
granting planning permission after that date or directing after that date that 
planning permission shall be deemed to be granted may specify a longer or 
shorter period than 60 years? and, if the authority does so, the condition is that 
the winning and working of minerals or the depositing of mineral waste must 
cease not later than the expiration of a period of the specified length beginning 
with the date of the permission”; 


(2) before 22 February 1982 is that the winning and working of minerals or the 


depositing of mineral waste must cease not later than the expiration of the 
period of 60 years beginning with that date!?. 


For the meaning of planning permission” see para 43 note 6 ante. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 

For the meaning of 'depositing of mineral waste” see para 16 note 3 ante, 

Town and Country Planning Act 1990 s 72(5), Sch 5 para 1(1) (s 72(5), Sch 5 amended by the Planning 
and Compensation Act 1991 ss 21, 84(6), Sch 1 paras 1, 2, 14, Sch 19). A condition to which planning 
permission for development is so subject (1) is not to be regarded for the purposes of the planning Acts 
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as à condition such as is mentioned in the Town and Country Planning Act 1990 s 72(1)(b) (see para 522 
ante); but (2) is to be regarded for the purposes of s 78 (as amended) (see para 598 ante) and s 79 (as 
amended) (see para 601 ante) as a condition imposed by a decision of the local planning authority, and 
may accordingly be the subject of an appeal under s 78 (as amended): Sch 5 para 1(6) (as so amended). 
For the meaning of the planning Acts’ see para 2 ante. l 

In the case of applications for planning permission for development to which the Town and Country 
Planning General Regulations 1992, SI 1992/1492, reg 3 (see para 893 post) applies, the Town and 
Country Planning Act 1990 Sch 5 (as amended) has effect with the omission of Sch 5 para 1(6)(b) (as so 
amended) (see head (2) supra): Town and Country Planning General Regulations 1992, SI 1992/1492, 
reg 5(1)(c), Sch 1. 

6 A longer or shorter period than 60 years may be prescribed for the purposes of the Town and Country 
Planning Act 1990 Sch 5 para 1(2) or (3) (as amended): Sch 5 para 1(4). See also note 5 supra. For the 
meaning of ‘prescribed’ see para 16 note 5 ante. At the date at which this title states the law, no such 
period had been prescribed. 

Ibid Sch 5 para 1(2) (as amended: see note 5 supra). 
See note 6 supra. 
Town and Country Planning Act 1990 Sch 5 para 1(3) (as amended: see note 5 supra). 

O Ibid Sch 5 para 1(5) (as amended: see note 5 supra). 


Oo C0 


712. Power to impose aftercare conditions. Where planning permission! for 
development? consisting of the winning and working of minerals? or involving the 
depositing of refuse or waste materials? is granted, and the permission is subject to a 
condition ('a restoration condition”) requiring that, after the winning and working is 
completed or the depositing has ceased, the site is to be restored by the use of any or all 
of the following, namely subsoil, topsoil and soil-making material, it may be granted 
subject also to any such condition ('an aftercare condition”) as the mineral planning 
authority” thinks fit requiring that such steps shall be taken as may be necessary to bring 
the land” to the required standard” for whichever of the following uses is specified in the 
condition, namely: 

(1) use for agriculture’; 

(2) use for forestry’; or 

(3) use for amenity’. 

An aftercare condition may either specify the steps to be taken or require that the 
steps be taken in accordance with a scheme (‘an aftercare scheme’) approved by the 
mineral planning authority'’. A mineral planning authority may approve an aftercare 
scheme in the form in which it is submitted to the authority or may modify the scheme 
and approve it as modified!?. 

The steps that may be specified in an aftercare condition or an aftercare scheme may 
consist of planting, cultivating, fertilising, watering, draining or otherwise treating the 
land’? and, where a step is specified in a condition or scheme, the period during which 
it is to be taken may also be specified, but no step may be required to be taken after the 
expiry of the aftercare period!*. 


For the meaning of ‘planning permission’ see para 43 note 6 ante. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 

For the meaning of ‘depositing of refuse or waste materials’ see para 522 note 8 ante. 

For these purposes, any reference to a mineral planning authority is to be construed, in relation to the 
exercise of functions with respect to the depositing of refuse or waste materials, other than mineral waste, 
as a reference to the authority entitled to discharge such functions: Town and Country Planning Act 1990 
s 72(5), Sch 5 para 9 (added by the Planning and Compensation Act 1991 s 21, Sch 1 paras 1, 14(7)). For 
the meaning of ‘mineral planning authority’ generally see para 29 ante; for the meaning of ‘depositing of 
mineral waste’ see para 16 note 3 ante; and for the meaning of ‘functions’ see para 2 note 1 ante. 

As to the application of the Town and Country Planning Act 1990 Sch 5 (as amended) in the case of 
applications for planning permission for development to which the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 3 (see para 893 post) applies see para 711 note 5 ante. 

6 For the meaning of ‘land’ see para 2 note 10 ante. 
7 For the meaning of ‘required standard’ see para 713 post. 
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For the meaning of “agriculture” see para 16 note 6 ante. 

For these purposes, ‘forestry’ means the growing of a utilisable crop of timber: Town and Country 
Planning Act 1990 Sch 5 para 2(9). 

Ibid Sch 5 para 2(1), (2) (amended by the Planning and Compensation Act 1991 Sch 1 paras 1, 14(4)). 
See also note 5 supra. As to the meaning of ‘amenity’ see para 158 note 8 ante. 

Town and Country Planning Act 1990 s 336(1), Sch 5 para 2(3). See also note 5 supra. 

Ibid Sch 5 para 2(4). See also note 5 supra. 

Ibid Sch 5 para 2(5). See also note 5 supra. 

Ibid Sch 5 para 2(6). See also note 5 supra. For these purposes, “the aftercare period” means a period of 
five years from compliance with the restoration condition or such other maximum period after 
compliance with that condition as may be prescribed; and in respect of any part of a site the aftercare 
period commences on compliance with the restoration condition in respect of that part: Sch 5 para 2(7). 
The power so to prescribe maximum periods includes power to prescribe maximum periods differing 
according to the use specified: Sch 5 para 2(8). At the date at which this title states the law, no period had 
been so prescribed. 


713. Meaning of ‘required standard”. The land is brought to the required 
standard, in a case where: 


(1) the use specified in an aftercare condition! is a use for agriculture?; and 

(2) the land? was in use* for agriculture at the time of the grant of the planning 
permission? or had previously been used for that purpose and had not at the 
time of the grant been used for any authorised® purpose since its use for 
agriculture ceased; and 

(3) the Secretary of State” or, in relation to Wales, the National Assembly for Wales® 
has notified the mineral planning authority” of the physical characteristics of the 
land when it was last used for agriculture, 


when its physical characteristics are restored, so far as it is practicable to do so, to what 
they were when it was last used for agriculture!º. 


In any other case where the use specified in an aftercare condition is a use for 


agriculture, the land is brought to the required standard when it is reasonably fit for that 


use 


SES 


11 
12 


11 

Where the use specified in an aftercare condition is: 

(a) a use for forestry'*, the land is brought to the required standard when it is 
reasonably fit for that use*?; 

(b) a use for amenity’, the land is brought to the required standard when it is 

suitable for sustaining trees, shrubs or other plants!º. 


For the meaning of ‘an aftercare condition’ see para 712 ante. 

For the meaning of ‘agriculture’ see para 16 note 6 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 

For these purposes, ‘authorised’ means authorised by planning permission: Town and Country Planning 
Act 1990 s 72(5), Sch 5 para 3(5). As to the application of Sch 5 (as amended) in the case of applications 
for planning permission for development to which the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 3 (see para 893 post) applies see para 711 note 5 ante. 

le the Secretary of State for Environment, Food and Rural Affairs. The statutory wording is ‘the Minister 
of Agriculture, Fisheries and Food’ (Town and Country Planning Act 1990 Sch 5 para 3(5)); but see the 
Ministry of Agriculture, Fisheries and Food (Dissolution) Order 2002, SI 2002/794. As to the Secretary 
of State generally see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 Sch 5 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
For the meaning of ‘mineral planning authority’ for these purposes see para 712 note 5 ante. 

Town and Country Planning Act 1990 Sch 5 para 3(1). See also note 6 supra. 

Ibid Sch 5 para 3(2). See also note 6 supra. 

For these purposes, ‘forestry’ has the same meaning as in ibid Sch 5 para 2 (as amended) (see para 712 
note 9 ante): Sch 5 para 3(5). See also note 6 supra. 
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13 Ibid Sch 5 para 3(3). See also note 6 supra. 
14 As to the meaning of ‘amenity’ see para 158 note 8 ante. 
15 Town and Country Planning Act 1990 Sch 5 para 3(4). See also note 6 supra. 


714. Consultations. Before imposing an aftercare condition’, the mineral planning 


authority? must consult?: s 
(1) the Secretary of State“ or, in relation to Wales, the National Assembly for Wales”, 


where the authority proposes that the use“.specified in the condition shall be a 
use for agriculture”; and 

(2) the Forestry Commission*, where the authority proposes that the use so 

specified shall be a use for forestry”, 
as to whether it is appropriate to specify that use”? 

Where, after the consultations so required, the mineral planning authority is satisfied 
that the use that it ought to specify is a use for agriculture or for forestry, it must consult: 

(a) where it is for agriculture, the Secretary of State or the Assembly, and 

(b) where it is for forestry, the Forestry Commission, 
with regard to whether the steps to be taken should be specified in the aftercare 
condition or in an aftercare scheme’. 

The mineral planning authority must also consult the Secretary of State or the 
Assembly or, as the case may be, the Forestry Commission: 

(i) as to the steps to be specified in an aftercare condition which specifies a use for 

agriculture or for forestry; and 

(11) before approving an aftercare scheme submitted in accordance with an aftercare 

condition which specifies such a use’. 

The mineral planning authority must also, from time to time as it considers 
expedient, consult the Secretary of State or the Assembly or the Commission, as the case 
may be, as to whether the steps specified in an aftercare condition or an aftercare scheme 
are being taken’. 


For the meaning of ‘an aftercare condition’ see para 712 ante. 

For the meaning of ‘mineral planning authority’ for these purposes see para 712 note 5 ante. 

For the meaning of ‘consult’ see para 2 note 1 ante. 

le the Secretary of State for Environment, Food and Rural Affairs. The statutory wording is ‘the Minister 

of Agriculture, Fisheries and Food’ (Town and Country Planning Act 1990 Sch 5 para 3(5) applied by 

Sch 5 para 4(5)); but see the Ministry of Agriculture, Fisheries and Food (Dissolution) Order 2002, 

SI 2002/794. As to the Secretary of State generally see para 19 ante. See also note 5 infra. 

5 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 5 (as amended), so 

far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
Without prejudice to the application of the Town and Country Planning Act 1990 Sch 5 para 4 (as 

amended) in relation to consultation with the Forestry Commission, where the Secretary of State or the 

Assembly is consulted pursuant to any provision of Sch 5 para 4 (as amended): (1) he or it is not required 

to inspect any land or to express a view on any matter or question; and (2) he or it is not precluded from 

responding in general terms or otherwise in terms which are not specific to the land in question: Sch 5 

para 4(4A) (added by the Environment Act 1995 s 120(1), Sch 22 para 43). As to the application of the 

Town and Country Planning Act 1990 Sch 5 (as amended) in the case of applications for planning 

permission for development to which the Town and Country Planning General Regulations 1992, 

SI 1992/1492, reg 3 (see para 893 post) applies see para 711 note 5 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of ‘agriculture’ see para 16 note 6 ante. 

As to the Forestry Commission see FORESTRY vol 19(1) (Reissue) para 10 et seq. 

For these purposes, ‘forestry’ has the same meaning as in the Town and Country Planning Act 1990 Sch 5 


para 3 (which applies the meaning given in Sch 5 para 2: see paras 712 note 9, 713 note 12 ante): Sch 5 
para 4(5). See also note 5 supra. 


10 Ibid Sch 5 para 4(1). See also note 5 supra, 
11 Ibid Sch 5 para 4(2). See also note 5 supra. For the meaning of ‘an aftercare scheme’ see para 712 ante. 
12 Ibid Sch 5 para 4(3). See also note 5 supra. 
13 Ibid Sch 5 para 4(4). See also note 5 supra. 
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715. Certificate of compliance. If, on the application of any person with an 
interest in land! in respect of which an aftercare condition? has been imposed, the 
mineral planning authority” is satisfied that the condition has been complied with, it 
must issue a certificate to that effect”. 


For the meaning of land” see para 2 note 10 ante. 

For the meaning of “an aftercare condition’ see para 712 ante. 

For the meaning of ‘mineral planning authority’ for these purposes see para 712 note 5 ante. 

Town and Country Planning Act 1990 s 72(5), Sch 5 para 5. As to the application of Sch 5 (as amended) 
in the case of applications for planning permission for development to which the Town and Country 
Planning General Regulations 1992, SI 1992/1492, reg 3 (see para 893 post) applies see para 711 note 5 
ante. 


+ ON Pr 


716. Recovery of expenses of compliance. A person who has complied with an 
aftercare condition! but who has not himself won and worked minerals? or deposited 
refuse or waste materials? is entitled, subject to any condition to the contrary contained 
in a contract which is enforceable against him by the person who last carried out such 
operations, to recover from that person any expenses reasonably incurred in complying 
with the aftercare condition”. 


1 For the meaning of “an aftercare condition’ see para 712 ante. 

2 For the meaning of ‘minerals’ see para 16 note 2 ante. 

3 For the meaning of ‘depositing of refuse or waste materials’ see para 522 note 8 ante. 

4 ‘Town and Country Planning Act 1990 s 72(5), Sch 5 para 6 (amended by the Planning and 
Compensation Act 1991 s 21, Sch 1 paras 1, 14(5)). As to the application of the Town and Country 
Planning Act 1990 Sch 5 (as amended) in the case of applications for planning permission for 
development to which the Town and Country Planning General Regulations 1992, SI 1992/1492, reg 3 
(see para 893 post) applies see para 711 note 5 ante. 

(iii) Conditions Imposed on Revocation or Modification of 
Planning Permission 
717. In general. An order revoking or modifying planning permission’ may, in 


relation to planning permission for development? consisting of the winning and working 
of minerals? or involving the depositing of refuse or waste materials*, include such 
aftercare condition? as the mineral planning authority” thinks fit if: 

(1) it also includes a restoration condition”; or 

(2) a restoration condition has previously been imposed? in relation to the land”. 


1 Jean order under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. For 
the meaning of “planning permission” see para 43 note 6 ante. 
For the meaning of “development” see para 217 ante. 
For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 
For the meaning of ‘depositing of refuse or waste materials’ see para 522 note 8 ante. 
For the meaning of 'an aftercare condition’ see para 712 ante. 
For the meaning of ‘mineral planning authority” for these purposes see para 712 note 5 ante. 
For the meaning of “a restoration condition’ see para 712 ante. 
le by virtue of any provision of the Town and Country Planning Act 1990. 
Ibid s 97(6) (as added), Sch 5 para 7 (amended by the Planning and Compensation Act 1991 s 21, Sch 1 
paras 1, 14(6)). For the meaning of land” see para 2 note 10 ante. The Town and Country Planning 
Act 1990 Sch 5 paras 2(3)-(9), 3-6 (as amended) (see paras 712-716 ante) apply in relation to an aftercare 
condition so imposed as they apply in relation to such a condition imposed under Sch 5 para 2 (as 
amended) (see para 712 ante): Sch 5 para 8. 

As to the application of Sch 5 (as amended) in the case of applications for planning permission for 
development to which the Town and Country Planning General Regulations 1992, SI 1992/1492, reg 3 
(see para 893 post) applies see para 711 note 5 ante. 
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(iv) Old Mining and Mineral Planning Permissions 


A. OLD MINING PERMISSIONS GRANTED UNDER INTERIM DEVELOPMENT ORDERS BETWEEN 1943 
AND 1948 


718. Effect of old mining permissions. The Planning and Compensation 
Act 1991 makes provision with regard to old mining permissions, that is, any planning 
permission! for development? consisting of the winning and working of minerals or 
involving the depositing of mineral waste which was deemed to be granted under 
Part HI of the Town and Country Planning Act 1947* under a provision of that Act 
which authorised development carried out under interim development orders after 
21 July 19435. Such an old mining permission now has effect, if an application” to 
determine the conditions to which the permission was to be subject has been finally 
determined”, as from the final determination as if granted on the terms required to be 
registered”. 

If no such development had, at any time in the period of two years ending with 

1 May 1991, been carried out to any substantial extent anywhere in, on or under the 
land? to which an old mining permission relates, that permission does not authorise any 
such development to be carried out at any time after 25 September 1991 unless the 
permission has effect as described above and the development is carried out after such an 
application has been finally determined’®. An environmental impact assessment may be 
required and if the question whether such assessment is needed has not been considered 
either at the stage of determining new conditions or at the stage of approving matters 
reserved by the new conditions, the courts may determine whether it is possible for a 
consent already granted to be revoked or suspended in order to carry out that 
assessment’. 

An old mining permission ceased to have effect: 

(1) if no application for the registration of the permission was made!?, on the day 
following the last date on which such an application might be made and, if such 
an application was refused, on the day following the date on which the 
application was finally determined’; 

(2) if such an application!? was granted but an application to determine the 
conditions to which the permission was to be subject was required to be served 
before the end of any period and was not so served, on the day following the last 
date on which the application to determine those conditions might be served’. 


For the meaning of “planning permission” see para 43 note 6 ante, 

For the meaning of ‘development’ see para 217 ante. 

le under the Town and Country Planning Act 1947 Pt III (ss 12-36) (repealed). 

le under ibid s 77 (repealed). 

Planning and Compensation Act 1991 s 22(1). 

6 Te under ibid s 22, Sch 2: see para 719 et seq post. 

7 For these purposes, an application is finally determined when the following conditions are met: (1) the 
proceedings on the application, including any proceedings on or in consequence of an application under 
the Town and Country Planning Act 1990 s 288 (as amended) (see para 47 ante), have been determined; 
and (2) any time for appealing under the Planning and Compensation Act 1991 Sch 2 para 5 (see 
para 724 post), or applying or further applying under the Town and Country Planning Act 1990 s 288 (as 
amended), where there is a right to do so, has expired: Planning and Compensation Act 1991 Sch 2 
para 10(2). 

8 Ibid s 22(2). Subject to s 22(3) (see the text and notes 9-10 infra), s 22 does not affect (1) any 

development carried out under an old mining permission before an application under Sch 2 to 

determine the conditions to which the planning permission was to be subject has been finally 
determined or, as the case may be, the date on which the permission ceased to have effect; and (2) any 
order made or having effect as if made under the Town and Country Planning Act 1990 s 102 (as 
amended) or s 102(8), Sch 9 (as amended) (discontinuance of mineral working: see para 757 et seg post): 
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11 


12 
15 
14 
15 


Planning and Compensation Act 1991 s 22(6). Section 22(2), (6) does not prohibit as a matter of law the 
imposition of conditions where no further act of development has taken place: Morland v Secretary of State 
for the Environment [1999] JPL 622, CA. 

The Planning and Compensation Act 1991 s 22, Sch 2 and the Town and Country Planning Act 1990 
have effect as if the Planning and Compensation Act 1991 s 22 and Sch 2 were included in the Town and 
Country Planning Act 1990 Pt III (ss 55-106B) (as amended) (see para 217 et seq ante): Planning and 
Compensation Act 1991 s 22(7). 

For the meaning of land” see para 2 note 10 ante. 

Ibid ss 22(3), 84(2); Planning and Compensation Act 1991 (Commencement No 1 and Transitional 
Provisions) Order 1991, SI 1991/2067, art 3. 

See Case C-201/02 R (on the application of Wells) v Secretary of State for Transport, Local Government and the 
Regions [2005] All ER (EC) 323, [2004] 1 CMLR 1027, [2004] All ER (D) 04 (Jan), ECJ; explained in 
R (on the application of the Noble Organisation) v Thanet District Council [2004] EWHC 2576 (Admin), 
[2004] All ER (D) 202 (Nov) (affd [2005] EWCA Civ 782, (2005) Times, 26 August, [2005] All ER (D) 
322 (Jun)). As to environmental impact assessment see generally para 487 et seq ante; and as to such 
assessment on the renewal of old mining permissions (ROMP” applications) see para 741 et seg post. 
See note 6 supra. 

Planning and Compensation Act 1991 s 22(4). 

See note 6 supra. 

Planning and Compensation Act 1991 s 22(5). 


719. Application for registration; in general. Any person who was an owner! of 
any land? to which an old mining permission” related, or was entitled to an interest in a 
mineral* to which such a permission related, might apply to the mineral planning 
authority” for the permission to be registered”, 


The application had: 

(1) to specify the development’ which the applicant claimed was authorised by the 
permission, including the land to which the permission related, and the 
conditions, if any, to which the permission was subject”; and 

(2) to be served on the mineral planning authority before the end of the period of 
six months beginning with 25 September 1991º. 

On such an application the mineral planning authority had: 

(a) if satisfied that! the permission authorised development consisting of the 
winning and working of minerals!" or involving the depositing of mineral 
waste!2, ascertain the area of land to which the permission related and the 
conditions, if any, to which the permission was subject, and grant the 
application; and 

(b) in any other case, refuse the application’. 

Where application had been so made but the mineral planning authority had not 


given the applicant notice of its determination within the period of three months 
beginning with the service of notice of the application, or within such extended period 
as might at any time be agreed upon in writing between the applicant and the authority, 
the application was to be treated'* as having been refused by the authority”. 


1 


am e 


For these purposes, ‘owner’, in relation to any land, means any person who (1) is the estate owner in 
respect of the fee simple; or (2) is entitled to a tenancy granted or extended for a term of years certain of 
which not less than seven years remain unexpired: Planning and Compensation Act 1991 s 22, Sch 2 
para 10(1). 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘old mining permission’ see para 718 ante. 

For the meaning of ‘minerals’ see para 16 note 2 ante. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

Planning and Compensation Act 1991 Sch 2 para 1(1). Subject to Sch 2 para 3 (see para 721 post), the 
Town and Country Planning Act 1990 s 69 (as amended and as prospectively substituted) (see para 466 
ante), and any provision of a development order made by virtue of s 69 (as amended), have effect with 
any necessary modifications as if references to applications for planning permission included applications 
under the Planning and Compensation Act 1991 Sch 2 para 1 or Sch 2 para 2 (see para 720 post): Sch 2 
para 9(1). Where the mineral planning authority is not the authority required to keep the register under 
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the Town and Country Planning Act 1990 s 69 (as so amended and substituted), the mineral planning 
authority must provide the authority required to keep the register with such information and documents 
as that authority requires to comply with the Planning and Compensation Act 1991 Sch 2 para 3 and 
with the Town and Country Planning Act 1990 s 69 (as so amended and substituted) as applied by these 
provisions: Planning and Compensation Act 1991 Sch 2 para 9(2). 

The Town and Country Planning Act 1990 s 284 (as amended) (see para 43 ante) and s 288 (as 
amended) (see para 47 ante) have effect as if the action mentioned in s 284(3) (as amended) included any 
decision of the Secretary of State on an application referred to him under the Planning and 
Compensation Act 1991 Sch 2 para 7 (see para 722 post): Sch 2 para 9(3). = . A 

An application under Sch 2 para 1 or Sch 2 para 2 (see para 720 post) is an application which is made 
on an official form and accompanied by an appropriate certificate: Sch 2 para 4(1). The applicant must, so 
far as reasonably practicable, give the information required by the form: Sch 2 para 4(2). Where the 
mineral planning authority receives such an application, it must as soon as reasonably practicable give to 
the applicant a written acknowledgment of the application: Sch 2 para 4(3). Where a person has served 
an application in respect of an old mining permission: (1) he may not serve any further application in 
respect of the same permission; and (2) if the application has been determined, whether or not it has 
been finally determined, no other person may serve such an application in respect of the same 
permission: Sch 2 para 8(1). Where (a) a person has served an application in respect of an old mining 
permission; and (b) another person duly serves an application in respect of the same permission, then, for 
the purposes of the determination of the applications and any appeal against such a determination, the 
statutory provisions relating to old mining permissions have effect as if the applications were a single 
application served on the date on which the later application was served; and references to the applicant 
are to be read as references to either or any of the applicants: Sch 2 para 8(2). For these purposes, “official 
form” means, in relation to an application or appeal, a document supplied by or on behalf of the 
Secretary of State or, in relation to Wales, by the National Assembly for Wales for use for the purpose in 
question: Sch 2 para 10(1). As to the Secretary of State see para 19 ante; as to the transfer of functions 
under Sch 2, so far as exercisable in relation to Wales, to the Assembly see the National Assembly for 
Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the 
Assembly see para 20 ante. 

An appropriate certificate is such a certificate (i) as would be required under the provisions 
mentioned in the Planning and Compensation Act 1991 Sch 2 para 4(6) or, as the case may be, Sch 2 
para 4(7) to accompany the application if it were an application for planning permission for development 
consisting of the winning and working of minerals or, as the case may be, involving the depositing of 
mineral waste; but (ii) with such modifications as are required for the purposes of Sch 2: Sch 2 para 4(5). 
For the purposes of Sch 2 para 1, the provisions referred to in Sch 2 para 4(5) are any provision 
corresponding to the provisions of the Town and Country Planning Act 1990 ss 66-68 (repealed), of the 
Town and Country Planning Act 1990 s 65 (as substituted and amended) (see para 468 ante) and of a 
development order made by virtue thereof: Planning and Compensation Act 1991 Sch 2 para 4(6). For 
the purposes of Sch 2 para 2 (see para 720 post), the provisions referred to in Sch 2 para 4(5) are the 
Town and Country Planning Act 1990 s 65 (as substituted) and any provision of a development order 
made by virtue thereof: Planning and Compensation Act 1991 Sch 2 para 4(7). The Town and Country 
Planning Act 1990 s 65(5) [sic] (as substituted) (offences) also has effect in relation to any certificate 
purporting to be an appropriate certificate: Planning and Compensation Act 1991 Sch 2 para 4(8). It is 
apprehended that the reference to the Town and Country Planning Act 1990 s 65(5) (as substituted) is a 
drafting error and that the reference should be to s 65(6) (as substituted). Cf the Environment Act 1995 
Sch 13 para 7(5) (as amended); and para 732 note 12 post. For the meaning of ‘development order’ see 
para 252 ante. 

7 For the meaning of ‘development’ see para 217 ante. 

8 Planning and Compensation Act 1991 Sch 2 para 1(2). 

9 Ibid s 84(2), Sch 2 para 1(3); Planning and Compensation Act 1991 (Commencement No 1 and 
Transitional Provisions) Order 1991, SI 1991/2067, art 3. 

10 Te apart from the Planning and Compensation Act 1991 s 22(3): see para 718 ante. 

11 For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 

12 For the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 

13 Planning and Compensation Act 1991 Sch 2 para 1(4). As to appeals see para 724 post. 

14 Te for the purposes of ibid s 22 (sce para 718 ante) and Sch 2. 

15 Ibid Sch 2 para 1(5). For policy guidance on the procedure for registration and determination of 
conditions see MPG8—lInterim Development Order Permissions (IDOS), Statutory Provisions and Procedures; 
and as to the status of such guidance see para 9 ante. 


720. Determination of conditions. The conditions to which an old mining 
permission! is to be subject: 
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(1) may include any conditions which may be imposed on a grant of planning 
permission” for development? consisting of the winning and working of 
minerals* or involving the depositing of mineral waste”; 

(2) may be imposed in addition to, or in substitution for, any conditions ascertained 
by the mineral planning authority*; and 

(3) must include a condition that the winning and working of minerals or 
depositing of mineral waste must cease not later than 21 February 2042”. 

Where an application for the registration of an old mining permission has been 

granted, any person who is an owner? of any land? to which the permission relates, or is 
entitled to an interest in a mineral to which the permission relates, may apply to the 
mineral planning authority to determine the conditions to which the permission is to be 
subject’®; and the application must set out proposed conditions!?. 

The application must be served on the mineral planning authority: 

(a) after the date on which the application for registration was granted by the 
mineral planning authority, if no appeal was made to the Secretary of State*? 
and, in any other case, the date on which the application for registration was 
finally determined”; and 

(b) before the end of the period of 12 months beginning with that date or such 
extended period as may at any time be agreed upon in writing between the 
applicant and the authority!*. 

On such an application: 

(i) the mineral planning authority must determine the conditions to which the 
permission is to be subject; and 

(ii) if, within the period of three months beginning with the service of notice of 
the application, or within such extended period as may at any time be agreed 
upon in writing between the applicant and the authority, the authority has not 
given the applicant notice of its determination, the authority is treated!” as 
having determined that the permission is to be subject to the conditions set out 
in the application!*; 

but if an assessment of environmental impact may be required!” the deeming provision 
set out in head (ii) above does not have effect to treat the authority as having determined 
the conditions to which any relevant planning permission is to be subject unless either 
the mineral planning authority has adopted a screening opinion‘? or the Secretary of 
State or, in relation to Wales, the National Assembly for Wales!” has made a screening 
direction? to the effect that the ROMP development”! in question is not EIA 


development”. 


For the meaning of “old mining permission” see para 718 ante. 

For the meaning of “planning permission” see para 43 note 6 ante. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘the winning and working of minerals’ and ‘minerals’ see para 16 note 2 ante. 

For the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 

le any conditions ascertained under the Planning and Compensation Act 1991 s 22, Sch 2 para 1(4)(a): 
see para 719 ante at head (a) in the text. For the meaning of ‘mineral planning authority” see para 29 ante. 
7 Ibid Sch 2 para 2(1). The condition to which an old mining permission is to be subject by reason of 
Sch 2 para 2(1)(c) (see head (3) in the text) is not to be regarded for the purposes of the planning Acts as 
a condition such as is mentioned in the Town and Country Planning Act 1990 s 72(1)(b) (see para 522 
ante): Planning and Compensation Act 1991 Sch 2 para 2(7). For the meaning of ‘the planning Acts’ see 
para 2 ante; and as to the application of the Town and Country Planning Act 1990 see para 719 note 6 
ante. 

The Planning and Compensation Act 1991 Sch 2 para 2 does not apply to an old mining permission 
which has ceased to have effect since the application under Sch 2 para 1 (see para 719 ante) was granted: 
Sch 2 para 2(8). 

Where a mineral planning authority erroneously imposed a condition limiting permission for 
extraction so that it would expire in 2000, and all restoration operations were to be completed in 2001, 
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instead of extending the permission to 2042 as provided in Sch 2 para 2(1) (see head (3) in the text), it 
was held that the statutory language did not preclude a subsequent challenge to that condition: see 
Earthline Ltd v Secretary of State for Transport, Local Government and the Regions [2002] EWCA Civ 1599, 
[2003] 1 P & CR 393, [2003] JPL 715; distinguished in Stancliffe Stone Co Ltd v Peak District National Park 
Authority [2005] EWCA Civ 747, (2005) Times, 14 July, [2005] All ER (D) 172 (Jun). 

8 For the meaning of ‘owner’ see para 719 note 1 ante. 

9 For the meaning of ‘land’ see para 2 note 10 ante. 

10 Planning and Compensation Act 1991 Sch 2 para 2(2). See also note 7 supra. 

11 Ibid Sch 2 para 2(3). See also note 7 supra. For policy guidance on conditions see MPG9—Planning and 
Compensation Act 1991, Interim Development Order Permissions (IDOS), Conditions; and as to the status of 
such guidance see para 9 ante. 

12 Te under the Planning and Compensation Act 1991 Sch 2 para 5: see para 724 post. 

13 Ibid Sch 2 para 2(4)(a), (5). See also note 7 supra. As to when an application is finally determined see 
para 718 note 7 ante. 

14 Ibid Sch 2 para 2(4)(b). See also note 7 supra. Schedule 2(4)(b) does not, however, apply where s 22(3) 
(see para 718 ante) applies: Sch 2 para 2(4)(b). As to the mode of application and as to the position where 
there are two or more applicants see Sch 2 paras 4, 8; and para 719 note 6 ante. As to the reference of 
applications to the Secretary of State see Sch 2 para 7; and para 722 post. 

15 Te for the purposes of ibid s 22 (see para 718 ante) and Sch 2. 

16 Ibid Sch 2 para 2(6). As to appeals see para 724 post. See also note 7 supra. Notice of determination is 
deemed to have been given on the date of receipt of the notice, not the date of posting: R v East Sussex 
County Council, ex p ARC Ltd (1999) Times, 13 October. 

17 le if the application is a Schedule 1 or Schedule 2 application within the meaning of the Town and 
Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293 (as amended) (see para 495 notes 3-4 ante) and is made on or after 15 November 2000. 

18 For the meaning of “screening opinion' see para 492 note 10 ante. 

19 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 

20 For the meaning of ‘screening direction’ see para 492 note 20 ante. 

21 For the meaning of ‘ROMP development” see para 741 post. 

22 See the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 26A(22)(a) (as added); and para 744 post (giving statutory effect to 
the decision in R y Durham County Council, ex p Huddleston [2000] 1 WLR 1484, CA (deemed 
permission for development of old mining works ineffective where developer had not made an 
environmental impact assessment)). For the meaning of ‘EIA development’ see para 488 ante. As to the 
necessity for an environmental impact assessment see also R v North Yorkshire County Council, ex p Brown 
[1999] 1 All ER 969, HL. 


721. Determination of application and registration of permission. Where 
the mineral planning authority! determines an application for registration of an old 
mining permission? or for the determination of conditions”, it must as soon as 
reasonably practicable give written notice of its determination to the applicant*. 

Where an application for the registration of an old mining permission is granted, the 
permission must be entered in the appropriate part of the register” and the entry must 
specify the area of land” ascertained”; and, where an application to determine the 
conditions to which an old mining permission is to be subject is finally determined, the 
conditions must be entered in the appropriate part of that register”. 

The matters required to be so entered in the register must be entered as soon as 
reasonably practicable”. 


1 For the meaning of ‘mineral planning authority’ see para 29 ante. 

2 Te under the Planning and Compensation Act 1991 s 22, Sch 2 para 1: see para 719 ante. For the 
meaning of “old mining permission” see para 718 ante. 

3 Ie under ibid Sch 2 para 2: see para 720 ante. 

Ibid Sch 2 para 4(4). 

5 le the register kept under the Town and Country Planning Act 1990 s 69 (as amended and as 
prospectively substituted): see para 466 ante. 


6 le the area of land ascertained under the Planning and Compensation Act 1991 Sch 2 para 1(4)(a): see 
para 719 ante. 


J 
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7 Ibid Sch 2 para 3(1). As to the application of the Town and Country Planning Act 1990 see para 719 note 
6 ante. 


8 Planning and Compensation Act 1991 Sch 2 para 3(2). 
9 Ibid Sch 2 para 3(3). 


722. Reference of applications to the Secretary of State or the Assembly. 
The Secretary of State! or, in relation to Wales, the National Assembly for Wales? may 
give directions requiring applications for the registration of old mining permissions? or 
the determination of conditions? to any mineral planning authority? to be referred to 
him or to the Assembly for determination instead of being dealt with by the authority. 
The direction may relate either to a particular application or to applications of a class 
specified in the direction”. 

Where an application is so referred to the Secretary of State or the Assembly, before 
determining the application, he or the Assembly must, if either the applicant or the 
mineral planning authority so wishes, give each of them an opportunity of appearing 
before, and being heard by, a person appointed by the Secretary of State or the Assembly 
for the purpose. 

The decision of the Secretary of State or the Assembly on the application is final”. 


As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Planning and Compensation Act 1991 Sch 2, so far as 

exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 le under the Planning and Compensation Act 1991 s 22, Sch 2 para 1: see para 719 ante. For the 
meaning of ‘old mining permission’ see para 718 ante. 

4 Ie under ibid Sch 2 para 2: see para 720 ante. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

6 Planning and Compensation Act 1991 Sch 2 para 7(1). As to the application of the Town and Country 
Planning Act 1990 see para 719 note 6 ante. j 

Where an application is so referred to the Secretary of State, then, subject to the Planning and 
Compensation Act 1991 Sch 2 para 7(3)(b) (see the text and note 8 infra) and Sch 2 para 7(4), the 
provisions of Sch 2 para 1(1)—(4) (see para 719 ante), Sch 2 para 2(1)—(6)(a), (7), (8) (see para 720 ante), 
Sch 2 para 3 (see para 721 ante) and Sch 2 para 4 (see para 719 note 6 ante), Sch 2 para 8 (see para 719 
note 6 ante), Sch 2 para 9 (see para 719 ante) and Sch 2 para 10 (interpretation) apply, with any necessary 
modifications, as they apply to applications which fall to be determined by the mineral planning 
authority: Sch 2 para 7(3)(a). 

Where an application under Sch 2 para 1 (see para 719 ante) is so referred to the Secretary of State or 
the Assembly, Sch 2 para 2(5) (see para 720 ante) applies as if for Sch 2 para 2(5)(a), (b) there were 
substituted “the date on which the application for registration is finally determined”: Sch 2 para 7(4). 

7 Ibid Sch 2 para 7(2). 
Ibid Sch 2 para 7(3)(b). 
9 Ibid Sch 2 para 7(3)(c). 
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723. Old mining permissions relating to Crown land. As from a day to be 
appointed!, the provisions set out in the previous paragraphs? apply, with modifications, 
to an old mining permission? which relates to land which is Crown land*. If the 
permission has not been registered”, then if no relevant development? had, at any time 
in the period of two years ending with the appointed day”, been carried out to any 
substantial extent anywhere in, on or under that land, that permission does not authorise 
any such development to be carried out* unless the permission has effect as described 
above? and the development is carried out after such an application has been finally 
determined!º. 

An application for registration may be served on the mineral planning authority 
before the end of the period of six months beginning with the appointed day". 


1 Ie as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, no such day had been appointed. 
2 Te the Planning and Compensation Act 1991 s 22, Sch 2: see paras 718—722 ante. 
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For these purposes, “old mining permission’ is to be construed in accordance with the Planning and 
Compensation Act 1991 s 22 (see para 718 ante): Planning and Compulsory Purchase Act 2004 s 87(3). 
Ibid s 87(1)(a), (2). For these purposes, “Crown land” is to be construed in accordance with the Town and 
Country Planning Act 1990 Pt XIII (ss 292A-302) (as amended) (see para 14 ante): Planning and 
Compulsory Purchase Act 2004 s 87(4). 

le registered in pursuance of the Planning and Compensation Act 1991 s 22, Sch 2: see paras VISE. 
ante. 

le development such as is mentioned in para 718 the text and notes 1-8 ante. 

Ie the date of commencement of the Planning and Compulsory Purchase Act 2004 s 87(2). At the date 
at which this title states the law, no such day had been appointed. 

le at any time after the relevant provisions come into force. 

Ie as described in para 718 the text to notes 6-8 ante. 

See the Planning and Compulsory Purchase Act 2004 s 87(1)(b), (2)(a), applying, with modifications, the 
Planning and Compensation Act 1991 s 22(3) (see para 718 the text and notes 9—10 ante). At the date at 
which this title states the law, the Planning and Compulsory Purchase Act 2004 s 87 was not in force. 
See ibid s 87(2)(b), applying, with modifications, the Planning and Compensation Act 1991 Sch 2 
para 1(3) (see para 719 ante at head (2) in the text). 


724. Right of appeal. The applicant may appeal to the Secretary of State’ or, in 
relation to Wales, to the National Assembly for Wales? under the Planning and 
Compensation Act 1991: 


Or 


(1) where the mineral planning authority”: 
(a) refuses an application for registration of an old mining permission?*; or 
(b) in granting such an application, ascertains an area of land”, or conditions, 
which differ from those specified in the application”; 

(2) where on an application for the determination of conditions”, the mineral 
planning authority determines conditions that differ in any respect from the 
conditions set out in the applicationº. 

Any such appeal must be made by giving notice of appeal? to the Secretary of State 

the Assembly!º. In the case of an appeal under head (1) above, the notice must be 


given to the Secretary of State or the Assembly before the end of the period of three 
months beginning with the determination or, in the case of an application treated’! as 
refused, beginning at the end of the specified'* period or extended period; and, in the 
case of an appeal under head (2) above, the notice must be given to the Secretary of 
State or the Assembly before the end of the period of six months beginning with the 
determination‘. 
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As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Planning and Compensation Act 1991 Sch 2 para 5, so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
For the meaning of ‘mineral planning authority’ see para 29 ante. 

le an application under the Planning and Compensation Act 1991 s 22, Sch 2 para 1: see para 719 ante. 
For the meaning of ‘land’ see para 2 note 10 ante. 

Planning and Compensation Act 1991 Sch 2 para 5(1). 

le an application under the Planning and Compensation Act 1991 Sch 2 para 2: see para 720 ante. 

Ibid Sch 2 para 5(2). 

For these purposes, a notice of appeal is a notice which is made on an official form and is accompanied 
by an appropriate certificate: ibid Sch 2 para 5(6). The appellant must, so far as reasonably practicable, 
give the information required by the form: Sch 2 para 5(7). Schedule 2 para 4(5)-(8) (see para 719 note 


6 ante) applies for the purposes of Sch 2 para 5(7): Sch 2 para 5(8). For the meaning of ‘official form’ see 
para 719 note 6 ante. 


Ibid Sch 2 para 5(3). 

le by virtue of ibid Sch 2 para 1(5): see para 719 ante. 

le the period or extended period referred to in ibid Sch 2 para 1(5)(b): see para 719 ante. 
Ibid Sch 2 para 5(4). 

Ibid Sch 2 para 5(5). 
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129% ee of appeal. On an appeal relating to an old mining 
permission’ the Secretary of State? or, in relation to Wales, the National Assembly for 
Wales” may: 

(1) allow or dismiss the appeal; or 

(2) reverse or vary any part of the decision of the mineral planning authority*, 
whether the appeal relates to that part of it or not, 

and may deal with the application as if it had been made to him or to it in the first 
instance”. 

Before determining such an appeal, however, the Secretary of State or the Assembly 
must, if either the appellant or the mineral planning authority so wishes, give each of 
them an opportunity of appearing before, and being heard by, a person appointed by 
him or by it for the purpose. 

If, at any time before or during the determination of such an appeal, it appears to the 
Secretary of State or the Assembly that the appellant is responsible for undue delay in the 
progress of the appeal, he or it may: 

(a) give the appellant notice that the appeal will be dismissed unless the appellant 
takes, within the period specified in the notice, such steps as are specified in the 
notice for the expedition of the appeal; and 

(b) if the appellant fails to take those steps within that period, dismiss the appeal 
accordingly”. 

The decision of the Secretary of State or the Assembly on such an appeal is final”. 


1 Iean appeal under the Planning and Compensation Act 1991 s 22, Sch 2 para 5: see para 724 ante. 

2 Asto the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Planning and Compensation Act 1991 Sch 2 para 6, so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 For the meaning of ‘mineral planning authority’ see para 29 ante. 

5 Planning and Compensation Act 1991 Sch 2 para 6(1). 

6 Ibid Sch 2 para 6(2). 

7 Ibid Sch 2 para 6(3). 

8 Ibid Sch 2 para 6(4). The Town and Country Planning Act 1990 s 284 (as amended) (see para 43 ante) 


and s 288 (as amended) (see para 47 ante) have effect as if the action mentioned in s 284(3) (as amended) 
(see para 43 ante) included any decision of the Secretary of State or the Assembly on an appeal under the 
Planning and Compensation Act 1991 Sch 2 para 5: Sch 2 para 9(3). These provisions do not, however, 
preclude a subsequent challenge to the validity of a condition imposed by a local mineral planning 
authority which has not been challenged by the previous landowners: Earthline Ltd v Secretary of State for 
Transport, Local Government and the Regions [2002] EWCA Civ 1599, [2003] 1 P & CR 393, [2002] All 
ER (D) 64 (Nov). See also para 601 the text and notes 19-22 ante. 


B. OLD MINERAL PLANNING PERMISSIONS GRANTED BETWEEN 1948 AND 1982 


726. Introduction. The Environment Act 1995 makes provision in relation to 
mineral sites where permission for minerals development was granted after 30 June 1948 
and before 21 February 1982!. For these purposes, ‘mineral site’ means: 

(1) in a case where it appears to the mineral planning authority? to be expedient to 
treat as a single site the aggregate of the land? to which any two or more relevant 
planning permissions? relate”, the aggregate of the land to which those 
permissions relate; and 

(2) in any other case, the land to which a relevant planning permission relates’. 


1 See the Environment Act 1995 s 96(1), Sch 13 (paras 1-16) (as amended); and para 727 et seq post. 
Section 96, Sch 13 (as amended) and the Town and Country Planning Act 1990 have effect as if the 
Environment Act 1995 s 96, Sch 13 (as amended) were included in the Town and Country Planning 
Act 1990 Pt III (ss 55-106B) (as amended) (see para 217 et seq ante): Environment Act 1995 s 96(2) 
(amended by the Planning (Consequential Provisions) (Scotland) Act 1997 s 3, Sch 1 Pt HI). 
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2 For the meaning of mineral planning authority’ see para 29 ante (definition applied by the Environment 
Act 1995 Sch 13 para 1(1) (amended for this purpose by the Planning (Consequential Provisions) 
(Scotland) Act 1997 Sch 1 Pt IID). 

3 For the meaning of ‘land’ see para 2 note 10 ante (definition applied by virtue of the Environment 
Act 1995 s 96(2) (as amended)). 

4 For these purposes, ‘relevant planning permission’ means any planning permission, other than an old 
mining permission or a planning permission granted by a development order, granted after 30 June 1948 
for minerals development (ibid Sch 13 para 1(1)); but does not include a planning permission that is no 
longer extant (Payne v Caerphilly County Borough Council [2002] EWHC 866 (Admin), [2003] JPL 106; 
affd [2003] All ER (D) 75 (Jan), CA). As to whether a planning permission has lapsed see eg R (on the 
application of Hart Aggregates Ltd) v Hartlepool Borough Council [2005] EWHC 840 (Admin), [2005] All ER 
(D) 358 (Apr). ‘Old mining permission’ has the meaning given by the Planning and Compensation 
Act 1991 s 22(1) (see para 718 ante): Environment Act 1995 Sch 13 para 1(1) (definition amended by the 
Planning (Consequential Provisions) (Scotland) Act 1997 Sch 1 Pt III). Any reference, however expressed, 
in the Environment Act 1995 Sch 13 (as amended) to an old mining permission or a relevant planning 
permission relating to a mineral site is a reference to the mineral site, or some part of it, being the land 
to which the permission relates; and where any such permission authorises the carrying out of 
development consisting of the winning and working of minerals but only in respect of any particular 
mineral or minerals, that permission is not taken, for these purposes, as relating to any other mineral in, 
on or under the land to which the permission relates: Sch 13 para 1(4). For the meaning of ‘winning and 
working of minerals’ see para 16 note 2 ante; and for the meaning of ‘development’ see para 217 ante 
(definitions as applied: see note 3 supra). 

5 In determining whether it appears to the authority to be expedient to treat as a single site the aggregate 
of the land to which two or more relevant planning permissions relate, a mineral planning authority must 
have regard to any guidance issued for the purpose by the Secretary of State or, in relation to Wales, by 
the National Assembly for Wales: ibid Sch 13 para 1(3). As to the Secretary of State see para 19 ante; as 
to the transfer of functions under the Environment Act 1995 Sch 13 (as amended), so far as exercisable in 
relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

6 Environment Act 1995 Sch 13 para 1(1), (2). For policy guidance on Sch 13 (as amended) see 
MPG14—Environment Act 1995: Review of Mineral Planning Permissions; and as to the status of such 
guidance see para 9 ante. 


727. Meanings of ‘Phase I site”, ‘Phase II site’ and ‘dormant site’. For the 
purposes of the provisions relating to old mineral planning permissions!, ‘dormant site’ 
means a Phase I or Phase II site in, on or under which no minerals development? had 
been carried out to any substantial extent at any time in the period beginning on 
22 February 1982 and ending with 6 June 1995 otherwise than by virtue of a planning 
permission? which is not a relevant planning permission? relating to the site”, 

The following provisions have effect for the purposes of determining which mineral 
sitesó are Phase I sites, which are Phase II sites, and which are neither Phase I nor 
Phase II sites’. A mineral site is neither a Phase I site nor a Phase II site where: 


(1) all the relevant planning permissions which relate to the site have been granted 
after 21 February 1982; or 


(2) some only of the relevant planning permissions which relate to the site have 
been granted after 21 February 1982, and the parts of the site to which those 
permissions relate constitute the greater part® of that site”. 


With the exception of those mineral sites which, by virtue of heads (1) and (2) above, 


are neither Phase I nor Phase II sites, every mineral site is either a Phase I site or a 
Phase II site". 


Subject to heads (1) and (2) above, where any part of a mineral site is situated within: 
(a) a National Park! 


(b) a site of special scientific interest'2; or 
(c) an area designated’? as an area of outstanding natural beauty, 
that site is a Phase I site'*. Subject to that, where: 
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(i) all the relevant planning permissions which relate to a mineral site, and which 
were not granted after 21 February 1982, were granted after 31 March 196915; 
or 

(ii) the parts of a mineral site to which relate such of the relevant planning 
permissions relating to the site as were granted after 31 March 1969 but before 
22 February 1982 constitute a greater part of the site'* than is constituted by 
those parts of the site to which no such relevant planning permission relates but 
to which a relevant planning permission granted on or before 31 March 1969 
does relate, 


the mineral site is a Phase II site”. 


Every other mineral site, that is to say any mineral site other than one: * 

(A) which is, by virtue of heads (1) and (2) above, neither a Phase 1 nor a Phase II 
site; or 

(B) which is a Phase I site by virtue of the above provisions!*; or 

(C) which is a Phase II site by virtue of the above provisions?”, 


is a Phase I site?°. 


1 


arn BW WV 


le for the purposes of the Environment Act 1995 s 96(1), Sch 13 (as amended): see para 726 ante; the text 
and notes 2~20 infra; and para 728 et seq post. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘planning permission’ see para 2 note 6 ante. 

For the meaning of ‘relevant planning permission’ see para 726 note 4 ante. 

Environment Act 1995 Sch 13 para 1(1). 

For the meaning of ‘mineral site’ see para 726 ante. 

Environment Act 1995 Sch 13 paras 1(1), 2(1). 

In ascertaining, for the purposes of ibid Sch 13 para 2(2) or (5), whether any parts of a mineral site 
constitute the greater part of that site, or whether a part of a mineral site is greater than any other part, 
that mineral site must be treated as not including any part of the site: (1) to which an old mining 
permission relates; or (2) which is a part where minerals development has been (but is no longer being) 
carried out and which has, in the opinion of the mineral planning authority, been satisfactorily restored; 
but no part of a site may be treated, by virtue of head (2) supra, as being not included in the site unless 
the mineral planning authority is satisfied that any aftercare conditions which relate to that part have, so 
far as relating to that part, been complied with: Sch 13 para 2(8). For the meaning of ‘old mining 
permission’ see para 726 note 4 ante; and for the meaning of ‘mineral planning authority’ see para 29 
ante. 

Ibid Sch 13 para 2(2). 

Ibid Sch 13 para 2(3). 

As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seq. 

fe wate the meaning of the Wildlife and Countryside Act 1981: see OPEN SPACES AND ANCIENT 
MONUMENTS vol 34 (Reissue) para 212. 

Ie under the Countryside and Rights of Way Act 2000 s 82: see OPEN SPACES AND ANCIENT 
MONUMENTS. 

Environment Act 1995 Sch 13 para 2(4) (amended by the Planning (Consequential Provisions) (Scotland) 
Act 1997 ss 3(1), 4, Sch 1 Pt III, Sch 2 para 60(1)(a); the Countryside and Rights of Way Act 2000 
ss 76(1), 93, Sch 10 Pt II para 10, Sch 15 Pt I para 13). 

le after the relevant day in 1969: see the Environment Act 1995 Sch 13 para 2(5), (6) (amended by the 
Planning (Consequential Provisions) (Scotland) Act 1997 Sch 1 Pt II). 

See note 8 supra. 

Environment Act 1995 Sch 13 para 2(5). 

le by virtue of ibid Sch 13 para 2(4) (as amended). 

Ie by virtue of ibid Sch 13 para 2(5). 

Ibid Sch 13 para 2(7). 


728. Preparation of the first list of mineral sites. A mineral planning authority! 
was required, in accordance with the following provisions, to prepare a list of mineral 
sites? in its area (‘the first list’), the preparation of which was to be completed before 
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1 February 19964. A site must, but must only, be included in the first list if it is a mineral 
site in the area of the mineral planning authority and is either: 

(1) an active Phase I site; 

(2) an active Phase II site; or 

(3) a dormant site”. 

In respect of each site included in the first list, the list must indicate whether the site 
is an active Phase I site, an active Phase II site or a dormant site’; and in respect of each 
active Phase I site included in the first list, that list must specify the date by which an 
application is to be made? to the mineral planning authority to determine the conditions 
to which the relevant planning permissions relating to that site are to be subject”. Any 
date so specified must be a date: 

(a) not earlier than the date upon which expires the period of 12 months from the 

date on which the first list is first advertised!º, and 

(b) not later than the date upon which expired the period of three years from 

1 November 19951’. 


For the meaning of ‘mineral planning authority’ see para 29 ante. 

For the meaning of ‘mineral site’ see para 726 ante. 

Environment Act 1995 s 96(1), Sch 13 para 3(1). 

See ibid Sch 13 para 1(6), which provides that preparation of the first list must be completed before the 

day upon which it is first advertised in accordance with Sch 13 para 5 (see para 730 post), ie before the 

day upon which expires the period of three months from the date upon which Sch 13 (as amended) 

came into force (Sch 13 para 5(4)(a)). Schedule 13 (as amended) came into force on 1 November 1995: 

see the Environment Act 1995 (Commencement No 3) Order 1995, SI 1995/2765. As to the first list see 

R v North Lincolnshire Council, ex p Horticultural and Garden Sales (Humberside) Ltd (1997) 76 P & CR 363, 

[1998] Env LR 295; Dorset County Council v Secretary of State for the Environment, Transport and the Regions 

[1999] JPL 633. The duty to compile a list is a duty to compile a list of mineral sites, not a definitive list 

of relevant planning permissions: R v Oldham Metropolitan Borough Council and Pugmanor Properties Ltd, 

ex p Foster [2000] JPL 111. 

5 For these purposes, a mineral site which is a Phase I site or a Phase II site is active if it is not a dormant 
site: Environment Act 1995 Sch 13 para 1(5). For the meanings of ‘Phase I site’, ‘Phase II site’ and 
‘dormant site’ see para 727 ante. 

6 Ibid Sch 13 paras 1(1), 3(1). 

7 Ibid Sch 13 para 3(2). 

8 Ie under ibid Sch 13 para 9 (as amended): see para 734 post. 

E 

1 

1 


ON re 


Ibid Sch 13 para 3(4). 
O Le in accordance with ibid Sch 13 para 5: see para 730 post. See also note 4 supra. 
1 Ibid Sch 13 para 3(5). 


729. Preparation of the second list. A mineral planning authority! must, in 
accordance with the following provisions, prepare a list of the active? Phase II sites? in its 
area (‘the second list’)*. The preparation of the second list was to be completed before 
31 October 1998 but that period may be extended. 

The second list must include each mineral site® in the mineral planning authority’s 
area which is an active Phase II site”. In respect of each site included in the second list, 
that list must indicate the date by which an application is to be made® to the mineral 
planning authority to determine the conditions to which the relevant planning 
permissions relating to that site are to be subject”. Any date so specified must!º be a date: 

(1) not earlier than the date upon which expires the period of 12 months from the 

date on which the second list is first advertised!!: and 

(2) not later than the date upon which expired the period of six years from 

1 November 199512, 
but the Secretary of State”? or, in relation to Wales, the National Assembly for Wales!* 
may by order provide that head (2) above is to have effect as if for the period of six years 


referred to in that head there were substituted such longer period specified in the 
order?”, 
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1 For the meaning of ‘mineral planning authority’ see para 29 ante. 

2 As to when a site is active see para 728 note 5 ante. 

3 For the meaning of ‘Phase II site” see para 727 ante. 

4 Environment Act 1995 s 96(1), Sch 13 paras 1(1), 4(1). 

5 See ibid Sch 13 para 4(7), which provides that the preparation of the second list must be completed 
before the day upon which it is first advertised in accordance with Sch 13 para 5 (see para 730 post), 
ie before the day upon which expires the period of three years, or such longer period as the Secretary of 
State may by order specify, from the date upon which Sch 13 (as amended) came into force (Sch 13 
para 5(4)(a)). Schedule 13 (as amended) came into force on 1 November 1995: see the Environment 
Act 1995 (Commencement No 3) Order 1995, SI 1995/2765. 

6 For the meaning of ‘mineral site’ see para 726 ante. 

7 Environment Act 1995 Sch 13 para 4(2). 

8 Ie under ibid Sch 13 para 9 (as amended): see para 734 post. 

9 Ibid Sch 13 para 4(3). 

10 le subject to ibid Sch 13 para 4(5). 

11 le in accordance with ibid Sch 13 para 5: see para 730 post. See also note 5 supra. 

12 Ibid Sch 13 para 4(4). 

13 As to the Secretary of State see para 19 ante. 

14 As to the transfer of functions under the Environment Act 1995 Sch 13 (as amended), so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

15 Environment Act 1995 Sch 13 para 4(5). The power to make such an order is exercisable by statutory 
instrument; and any statutory instrument containing such an order is subject, if made by the Secretary of 
State, to annulment in pursuance of a resolution of either House of Parliament: Sch 13 para 4(6). At the 
date at which this title states the law, no such order had been made. As to parliamentary procedure in the 
case of orders made by the Assembly see para 20 ante. 

730. Advertisement of the first and second lists. Provision for the 


advertisement of the first and second lists? prepared by a mineral planning authority? is 
made as follows?. The mineral planning authority must advertise each of the first and 
second lists by causing to be published, in each of two successive weeks, in one or more 
newspapers circulating in its area, notice of the list having been prepared*. In respect of 
each of those lists, such notice must: 

(1) state that the list has been prepared by the authority; and 

(2) specify one or more places within the area of the authority at which the list may 


be inspected, and in respect of each such place specify the times, which must be 
reasonable times, during which facilities for inspection of the list will be 


afforded?. 


In respect of the first list, such notice: 
(a) was to be first published no later than the day upon which expired the period of 


three months from 1 November 1995°; 


(b) must explain the general effect of a mineral site being classified as a dormant 


site” or, as the case may be, as an active? Phase I site or an active Phase II site”; 


(c) must explain the consequences which will occur if no application is made Vin 


respect of an active Phase 1 site included in the list by the date specified in the 
list for that site; 


(d) must explain the effects for any dormant or active Phase 1 or Phase II site not 


included in the list of its not being included in the list and: 

(i) set out the right to make an application to the authority for that site to be 
included in the list; 

(ii) set out the date by which such an application must be made; and 

(iii) state that the owner’? of such a site has a right of appeal against any 
decision of the authority upon such an application; and 


(e) explain that the owner of an active Phase I site has a right to apply for 
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postponement of the date specified in the list for the making of an application’ 
and set out the date by which an application for such postponement must be 
made 

In respect of the second list, such notice: 

(A) was to be first published no later than the day upon which expired the period of 
three years, or such longer period as the Secretary of State'* or, now, in relation 
to Wales, the National Assembly: for Wales!?, may by order specify, from 
1 November 1995; and 

(B) must explain the consequences which will occur if no application is made’® in 
respect of an active Phase II site included in the list by the date specified in the 
list for that site!?. 


1 As to the first and second lists see paras 728—729 ante. 

2 For the meaning of ‘mineral planning authority’ see para 29 ante. 

3 Environment Act 1995 s 96(1), Sch 13 para 5(1). 

4 Ibid Sch 13 para 5(2). 

5 Ibid Sch 13 para 5(3). 

6 le from the date upon which the provisions of ibid Sch 13 (as amended) came into force: see the 
Environment Act 1995 (Commencement No 3) Order 1995, SI 1995/2765. 

7 For the meaning of ‘dormant site’ see para 727 ante. 

8 As to when a site is active see para 728 note 5 ante. 

9 For the meanings of ‘Phase I site’ and ‘Phase II site’ see para 727 ante. 

10 le under the Environment Act 1995 Sch 13 para 9 (as amended): see para 734 post. 

11 For these purposes, ‘owner’, in relation to any land, means any person who (1) is the estate owner in 


respect of the fee simple; or (2) is entitled to a tenancy granted or extended for a term of years certain of 
which not less than seven years remains unexpired: ibid Sch 13 para 1(1) (definition amended by the 
Planning (Consequential Provisions) (Scotland) Act 1997 s 3, Sch 1 Pt HI). 

12 See note 10 supra. 

13 Environment Act 1995 Sch 13 para 5(4). 

14 As to the Secretary of State see para 19 ante. 

15 As to the transfer of functions under the Environment Act 1995 Sch 13 (as amended), so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

16 See note 10 supra. 

17 Environment Act 1995 Sch 13 para 5(5). The power to make such an order under the Environment 
Act 1995 Sch 13 para 5(5) is exercisable by statutory instrument; and any statutory instrument containing 
such an order is subject, if made by the Secretary of State, to annulment in pursuance of a resolution of 
either House of Parliament: Sch 13 para 5(6). At the date at which this title states the law, no such order 
had been made. As to parliamentary procedure in the case of orders made by the Assembly see para 20 
ante. 


731. Applications for inclusion in first list of sites not originally included. 
Any person who is the owner! of any land?, or is entitled to an interest in a mineral, 
may, if that land or interest is not a mineral site? included in the first list? and does not 
form part of any mineral site included in that list, apply to the mineral planning 
authority” for that land or interest to be included in that list”. Such an application was, 
however, to be made no later than the day upon which expired the period of three 
months from the day when the first list was first advertised”. 

Where the mineral planning authority considers that the land or interest is, or forms 
part of, any dormant? or active? Phase I or Phase II site!?, it must accede to the 
application". Where it considers that part only of the land or interest is, or forms part 
of, any dormant or active Phase I or Phase II site, it must accede to the application so far 


as it relates to that part of the land or interest!?. Otherwise it must refuse the 


application’. 


On acceding, whether in whole or in part, to an application so made, the mineral 
planning authority must amend the first list as follows: 
(1) where it considers that the land or interest, or any part of the land or interest, is 
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a dormant site or an active Phase 1 or II site, it must add the mineral site 
consisting of the land or interest or, as the case may be, that part, to the first list 
and must cause the list to indicate whether the site is an active Phase 1 site, an 
active Phase II site or a dormant site; 


(2) where it considers that the land or interest, or any part of the land or interest, 
forms part of any mineral site included in the first list, it must amend the entry 
in the first list for that site accordingly**. 

Where the mineral planning authority amends the first list in accordance with heads 

(1) and (2) above, it must also: 


(a) ina case where an active Phase I site is added to the first list pursuant to head (1) 
above, cause that list to specify, in respect of that site, the date by which an 
application"? is to be made to the mineral planning authority**; 


(b) in a case where the entry for an active Phase I site included in the first list is 
amended pursuant to head (2) above, and the date specified in that list in respect 
of that site as the date by which an application is to be made to the mineral 
planning authority?” is a date falling less than 12 months after the date upon 
which the authority makes its decision upon the application in question, cause 
that date to be amended so as to specify instead the date upon which expires the 
period of 12 months from the date on which the applicant is notified!* of the 
authority's decision upon his application?”. 

On acceding, whether in whole or in part, to an application made under the above 
provisions, the mineral planning authority must, if the second list has been first 
advertised” prior to the time at which it makes its decision on the application, amend 
the second list as follows?!. Where it considers that the land or interest, or any part of 
the land or interest, is an active Phase II site, it must add the mineral site consisting of 
the land or interest or, as the case may be, that part, to the second list”. Where it 
considers that the land or interest, or any part of the land or interest, forms part of any 
active Phase II site included in the second list, it must amend the entry in that list for 
that site accordingly”. Where the mineral planning authority amends the second list in 
accordance with these provisions, 1t must also: 


G) ina case where an active Phase II site is added to the second list”*, cause that list 
to specify, in respect of that site, the date by which an application is to be 
made” to the authority”; 


(ii) in a case where the entry for an active Phase II site included in the second list is 
amended” and the date specified in that list in respect of that site as the date by 
which an application is to be made to the authority” is a date falling less than 
12 months after the date upon which the authority makes its decision upon the 
application in question, cause that date to be amended so as to specify instead 
the date upon which expires the period of 12 months from the date on which 
the applicant is notified”? of the authority's decision upon his application”. 

When a mineral planning authority determines an application made under these 

provisions it must notify the applicant in writing of its decision and, in a case where it 
has acceded to the application, whether in whole or in part, must supply the applicant 
with details of any amendment to be made?! to the first or second list*”. 


Where a mineral planning authority refuses an application so made or accedes to such 
an application only so far as it relates to part of the land or interest in respect of which 
it was made, the applicant may by notice appeal to the Secretary of State? or, in relation 
to Wales, to the National Assembly for Wales**. A person who has made such an 
application may also appeal to the Secretary of State or the Assembly 1f the mineral 
planning authority has not given notice to the applicant of its decision on the 
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application within eight weeks of its having received the application or within such 
extended period as may at any time be agreed upon in writing between the applicant 
and the authority”. 


Dob WN e 


17 
18 
19 
20 
ZA 
22 
28 
24 
25 
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27 
28 


For the meaning of ‘owner’ see para 730 note 11 ante. 

For the meaning of land” see para 2 note 10 ante. 

For the meaning of “mineral site” see para 726 ante. 

As to the first list see para 728 ante. 

For the meaning of “mineral planning authority” see para 29 ante. 

Environment Act 1995 s 96(1), Sch 13 para 6(1). Note, however, that there is no similar statutory 

mechanism for challenging the inclusion of a site as a “dormant' rather than an “active” site; any such 

challenge must be made by way of judicial review and a later attempt to mount such a challenge in a 

private law claim for declaratory relief amounts, in effect, to an abuse of process: see Stancliffe 

Stone Co Ltd v Peak District National Park Authority [2005] EWCA Civ 747, [2005] All ER (D) 172 (Jun). 
Where an electronic communication is used to make an application to a mineral planning authority 

under any of the Environment Act 1995 Sch 13 para 6, 7 or 9 (see the text and notes 1-5 supra, 7-35 

infra; and paras 732-734 post) the applicant is taken to have agreed (1) to the use of electronic 

communications for all purposes relating to his application which are capable of being effected using such 

communications, unless he gives notice in writing to the mineral planning authority in accordance with 

Sch 13 para 1(9) (as added); and (2) that his address for the purposes of such communications is the 

address incorporated into, or otherwise logically associated with, his application (or such other address as 

he may notify in writing to the mineral planning authority): Sch 13 para 1(8) (Sch 13 para 1(8)-(10) 

added in relation to England by the Town and Country Planning (Electronic Communications) (England) 

Order 2003, SI 2003/956, art 10(1), (2) and in relation to Wales by the Town and Country Planning 

(Electronic Communications) (Wales) (No 1) Order 2004, SI 2004/3156, art 10(1), (2)(b)). An applicant 

may give notice that he is no longer to be taken to have agreed to the use of electronic communications 

for the purposes mentioned in head (1) supra: Environment Act 1995 Sch 13 para 1(9) (as so added). Any 

such notice takes effect from the date specified in it being not less than seven days from the date on 

which it is given: Sch 13 para 1(10) (as so added). For the meaning of ‘electronic communication’ see 

para 54 note 2 ante (definition applied by virtue of s 96(2) (as amended)). 

Ibid Sch 13 para 6(2). As to first advertisement of the list see Sch 13 para 5; and para 730 ante. 

For the meaning of ‘dormant site’ see para 727 ante. 

As to when a site is active see para 728 note 5 ante. 

For the meanings of “Phase I site’ and “Phase II site’ see para 727 ante. 

Environment Act 1995 Sch 13 para 6(3)(a). 

Ibid Sch 13 para 6(3)(b). 

Ibid Sch 13 para 6(3). 

Ibid Sch 13 para 6(4). 

Ie an application under ibid Sch 13 para 9 (as amended): see para 734 post. 

Ibid Sch 13 para 6(5)(a). Any date so specified must be a date: (1) not earlier than the date upon which 

expires the period of 12 months from the date on which the applicant is notified under Sch 13 para 6(10) 

(see the text and notes 31-32 infra) of the mineral planning authority’s decision upon his application, and 

(2) not later than the later of (a) the date upon which expired the period of three years from 1 November 

1995; and (b) the date mentioned in head (1) supra): Sch 13 para 6(6); Environment Act 1995 

(Commencement No 3) Order 1995, SI 1995/2765. 

See note 15 supra. 

le under the Environment Act 1995 Sch 13 para 6(10): see the text and notes 31-32 infra. 

Ibid Sch 13 para 6(5)(b). 

Ie in accordance with ibid Sch 13 para 5: see para 730 ante. 

Ibid Sch 13 para 6(7). 

Ibid Sch 13 para 6(7)(a). 

Ibid Sch 13 para 6(7)(b). 

Ie pursuant to ibid Sch 13 para 6(7)(a): see the text to note 22 supra. 

See note 15 supra. 

Environment Act 1995 Sch 13 para 6(8)(a). Any date so specified must be a date: (1) not earlier than the 

date upon which expires the period of 12 months from the date on which the applicant is notified under 

Sch 13 para 6(10) of the mineral planning authority’s decision upon his application, and (2) not later than 

the later of (a) the date upon which expired the period of six years from 1 November 1995; and (b) the 

date mentioned in head (1) supra: Sch 13 para 6(9); Environment Act 1995 (Commencement No 3) 

Order 1995, SI 1995/2765. 

le pursuant to the Environment Act 1995 Sch 13 para 6(7)(b): see the text to note 23 supra. 

See note 15 supra. 
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29 See note 18 supra. 

30 Environment Act 1995 Sch 13 para 6(8)(b). 

31 le in accordance with ibid Sch 13 para 6(4) or (8). 

32 Ibid Sch 13 para 6(10). 

33 As to the Secretary of State see para 19 ante. 

34 Environment Act 1995 Sch 13 para 6(11). As to the transfer of functions under the Environment 
Act 1995 Sch 13 (as amended), so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 

35 Environment Act 1995 Sch 13 para 6(12). An appeal under Sch 13 para 6(11) or (12) must be made by 
giving notice of appeal to the Secretary of State or the Assembly before the end of the period of six 
months beginning with: (1) in the case of an appeal under Sch 13 para 6(11), the determination; or (2) 
in the case of an appeal under Sch 13 para 6(12), the end of the period of eight weeks mentioned in 
Sch 13 para 6(12) or, as the case may be, the end of the extended period there mentioned: Sch 13 
para 6(13). As to the use of electronic communications see note 6 supra; and as to appeals see further 
para 740 post. 


732. Postponement of date specified for review of permissions relating to 
Phase I or Phase II site where existing conditions satisfactory. Any person who 
is the owner' of any land”, or of any interest in any mineral, comprised in an active 
Phase I site? included in the first list? or an active Phase II site? included in the second 
list? may apply to the mineral planning authority” for the postponement of the date 
specified in that list in respect of that site as the date by which an application for the 
approval of conditions is to be made? to the authority (‘the specified date”)?. Such an 
application was, however, to be made no later than the day upon which expired the 
period of three months from the day when the relevant list’? was first’! advertised*?; but 
in the case of: 

(1) an active Phase I site added to the first list’? or in respect of which the entry in 

the first list was amended!*; or 

(2) an active Phase II site added to the second list™? or in respect of which the entry 

in the second list was amended’®, 
such an application must be made no later than the day upon which expires the period 
of three months from the day on which notice was given!” of the mineral planning 
authority’s decision to add the site to or, as the case may be, so to amend the list in 
question!®. 

An application under these provisions must be in writing!” and must: 

(a) set out the conditions to which each relevant planning permission”” relating to 

the site is subject; 

(b) set out the applicant’s reasons for considering those conditions to be satisfactory; 

(c) set out the date which the applicant wishes to be substituted for the specified 

date; and 

(d) be accompanied by the appropriate certificate?!. 

Where the mineral planning authority receives an application so made, if it considers 
the conditions referred to in head (a) above to be satisfactory it must agree to the 
specified date being postponed in which event it must determine the date to be 
substituted for that date??. In any other case it must refuse the application”. Where the 
mineral planning authority agrees to the specified date being postponed it must cause 
the first or, as the case may be, the second list to be amended accordingly”. 

When a mineral planning authority determines an application so made, it must notify 
the applicant in writing of its decision and, in a case where it has agreed to the 
postponement of the specified date, must notify the applicant of the date which it has 
determined should be substituted for the specified date?”. Where, within three months 
of the mineral planning authority having received such an application, or within such 
extended period as may at any time be agreed upon in writing between the applicant 
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and the authority, the authority has not so given notice to the applicant of its decision 
upon the application, the authority is treated as having agreed to the specified date being 
postponed and having determined that the date referred to in head (c) above be 


substituted for the specified date”. 


1 For the meaning of owner see para 730 note 11 ante. 

2 For the meaning of ‘land’ see para 2 note 10 ante. 

3 For the meaning of ‘Phase I site’ see para 727 ante; and as to when a site is active see para 728 note 5 
ante. É 

4 As to the first list see para 728 ante. 

5 For the meaning of ‘Phase II site’ see para 727 ante. 

6 As to the second list see para 729 ante. 

7 For the meaning of ‘mineral planning authority’ see para 29 ante. 

8 le under the Environment Act 1995 s 96(1), Sch 13 para 9 (as amended): see para 734 post. 

9 Ibid Sch 13 para 7(1). 

10 Ie in the case of an active Phase I site, the first list or, in the case of an active Phase II site, the second list. 

11 Ie was first advertised in accordance with the Environment Act 1995 Sch 13 para 5: see para 730 ante. 

12 Ibid Sch 13 para 7(2). 

13 le in accordance with ibid Sch 13 para 6(4)(a): see para 731 ante. 

14 le in accordance with ibid Sch 13 para 6(4)(b): see para 731 ante. 

15 le in accordance with ibid Sch 13 para 6(7)(a): see para 731 ante. 

16 le in accordance with ibid Sch 13 para 6(7)(a): see para 731 ante. 

17 le under ibid Sch 13 para 6(10): see para 731 ante. 

18 Ibid Sch 13 para 7(3). 

19 As to the use of electronic communications see para 731 note 6 ante. 

20 For the meaning of “relevant planning permission’ see para 726 note 4 ante. 

21 Environment Act 1995 Sch 13 para 7(4) (Sch 13 para 7(4), (5) amended by the Planning (Consequential 
Provisions) (Scotland) Act 1997 s 3, Sch 1 Pt III). For these purposes, the appropriate certificate is such 
a certificate: (1) as would be required, under the Town and Country Planning Act 1990 s 65 (as 
substituted and amended) (notice etc of applications for planning permission: see para 468 ante) and any 
provision of a development order made by virtue of s 65 (as substituted and amended). to accompany the 
application if it were an application for planning permission for minerals development; but (2) with such 
modifications as are required for these purposes; and s 65(6) (as substituted) (offences) also has effect in 
relation to any certificate purporting to be the appropriate certificate: Environment Act 1995 Sch 13 
para 7(5) (as so amended). 

22 Ibid Sch 13 para 7(7)(a). 

23 Ibid Sch 13 para 7(7)(b). 

24 Ibid Sch 13 para 7(8). 

25 Ibid Sch 13 para 7(9). 


26 Ibid Sch 13 para 7(10). Schedule 13 para 7(8) (see the text to note 24 supra) applies accordingly: Sch 13 
para 7(10). 


733. Service on owners etc of notice of preparation of the first and second 
lists. Subject to a statutory exception where the person whose identity or address for 
service is not known and cannot reasonably be ascertained!, the mineral planning 
authority? must, no later than the date upon which the first list? is first advertised*, serve 
notice in writing of the first list having been prepared on each person appearing to the 
authority to be the owner? of any land”, or entitled to an interest in any mineral, 
included within a mineral site” included in the first list. A notice so required to be 
served must: 
(1) indicate whether the mineral site in question is a dormant site? or an active! 
Phase I or Phase II site!!: and 
(2) where that site is an active Phase 1 site: 
(a) indicate the date specified in the first list in relation to that site as the date 
by which an application is to be made*? to the mineral planning authority; 
(b) explain the consequences which will occur if such an application is not 
made by the date so specified; and 
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(c) explain the right to apply to have that date postponed, and indicate the 
date by which such an application must be made". 

Where, in relation to any land or mineral included in an active Phase I site, the 
mineral planning authority has served notice on any person under the above provisions 
and has received no application'* from that person by the date falling eight weeks before 
the date specified in the first list as the date by which such applications should be made 
in respect of the site in question, the authority must serve a written reminder on that 
person'”, 

Subject to the statutory exception previously mentioned!*, the mineral planning 
authority must, no later than the date upon which the second list!” is first advertised'8, 
serve notice in writing of the second list having been prepared on each person appearing 
to the authority to be the owner of any land, or entitled to an interest in any mineral, 
included within an active Phase II site included in the second list!'”. A notice so required 
to be served must: 

(i) indicate that the mineral site in question is an active Phase II site; and 

(ii) indicate the date specified in the second list in relation to that site as the date by 

which an application is to be made” to the mineral planning authority; 

(iii) explain the consequences which will occur if such an application is not made by 

the date so specified; and 

(iv) explain the right to apply to have that date postponed, and indicate the date by 

which such an application must be made”. 

Where, in relation to any land or mineral included in an active Phase II site, the 
mineral planning authority has so served notice on any person and has received no 
application” from that person by the date falling eight weeks before the date specified in 
the second list as the date by which such applications should be made in respect of the 
site in question, the authority must serve a written reminder on that person”, 

Where the mineral planning authority, being required either to serve a written 
reminder”* on any person or to cause a copy of such a reminder to be displayed”, fails 
to comply with that requirement by the date specified for the purpose, it may at any 
later time serve or, as the case may be, cause to be displayed, such a written reminder 
and, in any such case, the date by which an application in relation to the mineral site in 
question is to be made?” is the date upon which expires the period of three months from 
the date when the reminder was served or posted in accordance with these”? 
provisions”®. 

1 The Environment Act 1995 s 96(1), Sch 13 para 8(1) or (4) (see the text and notes 2-8, 16-19 infra) does 
not require the mineral planning authority to serve notice under that provision upon any person whose 
identity or address for service is not known to and cannot practicably, after reasonable inquiry, be 
ascertained by the authority, but in any such case the authority must cause to be firmly affixed, to each 
of one or more conspicuous objects on the land or, as the case may be, on the surface of the land above 
the interest in question, a copy of the notice it would otherwise have had to serve under that provision 
on the owner of that land or interest: Sch 13 para 8(7). If, in a case where Sch 13 para 8(7) applies, no 
person makes an application to the authority under Sch 13 para 8(9) in respect of the active Phase I or II 
site which includes the land or interest in question by the date falling eight weeks before the date 
specified in the first or, as the case may be, the second list as the date by which such applications should 
be made in respect of that site, the authority must cause to be firmly affixed, to each of one or more 
conspicuous objects on the land or, as the case may be, on the surface of the land above the interest in 
question, a copy of the written reminder that would, in a case not falling within Sch 13 para 8(7), have 
been served under Sch 13 para 8(3) or (6) (see the text and notes 14-15, 22-23 infra): Sch 13 para 8(8). 
Where by Sch 13 para 8(7) or (8) a copy of any notice is required to be affixed to an object on any land 
that copy must (1) be displayed in such a way as to be easily visible and legible; (2) be first displayed (a) 
in a case where the requirement arises under Sch 13 para 8(7), no later than the date upon which the first 
or, as the case may be, the second list is first advertised in accordance with Sch 13 para 5 (see para 730 
ante); or (b) in a case where the requirement arises under Sch 13 para 8(8), no later than the date falling 
four weeks before the date specified in the first or, as the case may be, the second list in respect of the site 
in question as the date by which an application is to be made to the authority under Sch 13 para 9 (see 
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para 734 post); and (3) be left in position for at least the period of 21 days from the date when it is first 
displayed, but where the notice is, without fault or intention of the authority, removed, obscured or 
defaced before that period has elapsed, that requirement is treated as having been complied with if the 
authority has taken reasonable steps for protection of the notice and, if need be, its replacement: Sch 13 
para 8(9). For these purposes, any reference to a conspicuous object on any land includes, in a case where 
the person serving a notice considers that there are no or insufficient such objects on the land, a reference 
to a post driven into or erected upon the land by the person serving the notice for the purpose of having 
affixed to it the notice in question: Sch 13 para 8(10). 


2 For the meaning of ‘mineral planning authority’ see para 29 ante. 

3 As to the first list see para 728 ante. 

4 Je in accordance with the Environment Act 1995 Sch 13 para 5: see para 730 ante. 

5 For the meaning of ‘owner’ for these purposes see para 730 note 11 ante. 

6 For the meaning of land” see para 2 note 10 ante. 

7 For the meaning of ‘mineral site’ see para 726 ante. 

8 Environment Act 1995 Sch 13 para 8(1). 

9 For the meaning of ‘dormant site’ see para 727 ante. 

10 As to when a site is active see para 728 note 5 ante. 

11 For the meanings of ‘Phase I site’ and ‘Phase II site’ see para 727 ante. 

12 Te under the Environment Act 1995 Sch 13 para 9 (as amended): see para 734 post. 

13 Ibid Sch 13 para 8(2). As to such application for postponement see Sch 13 para 7 (as amended); and 
para 732 ante. 

14 See note 12 supra. 

15 Environment Act 1995 Sch 13 para 8(3)(a), (b). Such a reminder must (1) indicate that the land or 
mineral in question is included in an active Phase 1 site; (2) comply with the requirements of Sch 13 
para 8(2)(b)(1), (ii) (see heads (2)(a), (2)(b) in the text); and (3) be served on that person on or before the 
date falling four weeks before the date specified in the first list in respect of that site as the date by which 
an application is to be made to the authority under Sch 13 para 9 (as amended): Sch 13 para 8(3)()-(11). 

16 See note 1 supra. 

17 As to the second list see para 729 ante. 

18 See note 4 supra. 

19 Environment Act 1995 Sch 13 para 8(4). 

20 See note 12 supra. 

21 Environment Act 1995 Sch 13 para 8(5). As to such application for postponement see Sch 13 para 7 (as 
amended); and para 732 ante. 

22 See note 12 supra. 

23 Environment Act 1995 Sch 13 para 8(6)(a), (b). Such a reminder must: (1) comply with the requirements 
of Sch 13 para (5)(a)-(c) (see heads (i)—(iii) in the text; and (2) be served on that person on or before the 
date falling four weeks before the date specified in the second list in respect of that site as the date by 
which an application is to be made to the authority under Sch 13 para 9 (as amended): Sch 13 
para 8(6)(1), (11). 

24 le required by ibid Sch 13 para 8(3) (see the text and notes 14-15 supra) or Sch 13 para 8(6) (see the text 
and notes 22-23 supra). 

25 le required by ibid Sch 13 para 8(8): see note 1 supra. 

26 See note 12 supra. 

27 Ie in accordance with the Environment Act 1995 Sch 13 para 8(11): see the text and notes 24-26 Supra, 
28 infra. 

28 Ibid Sch 13 para 8(11). 

734. Applications for approval of conditions. Any person who is the owner! of 


any land’, or who is entitled to an interest in a mineral, may, if that land or mineral is or 

ee i 
forms part of a dormant site” or an active* Phase I or II Phase site”, apply to the mineral 
planning authority” to determine the conditions to which the relevant planning 
permissions’ relating to that site are to be subject. Such an application must be in 
writing? and must 


(1) identify the mineral site!? to which the application relates; 
(2) specify the land or minerals comprised in the site of which the applicant is the 


owner or, as the case may be, in which the applicant is entitled to an interest; 


(3) identify any relevant planning permissions relating to the site; 
(4) identify, and give an address (which must be a postal address)!! for, each other 
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person that the applicant knows or, after reasonable inquiry, has cause to believe 
to be an owner of any land, or entitled to any interest in any mineral, comprised 
in the site; 

(5) set out the conditions to which the applicant proposes the permissions referred 

to in head (3) above should be subject; and 

(6) be accompanied by the appropriate certificate’. 

Where the mineral planning authority receives an application under these provisions 
in relation to a dormant site or an active Phase I or Phase II site it must determine the 
conditions to which each relevant planning permission relating to the site is to be 
subject; and any such permission has effect, from the date when the conditions to which 
it is to be subject are finally determined’, subject to the conditions which are 
determined’ as being the conditions to which it is to be subject!*. The conditions 
imposed by virtue of such a determination may include any conditions which may be 
imposed on a grant of planning permission’® for minerals development!” and may be in 
addition to, or in substitution for, any existing conditions to which the permission in 
question is subject'*. In determining that a relevant planning permission is to be subject 
to any condition relating to development for which planning permission is granted by a 
development order’, the mineral planning authority must have regard to any guidance 
issued for the purpose by the Secretary of State?” or, in relation to Wales, by the 
National Assembly for Wales?!. 

Where, within the period of three months from the mineral planning authority 
having received an application under these provisions, or within such extended period as 
may at any time be agreed upon in writing between the applicant and the authority, the 
authority has not given notice to the applicant of its decision upon the application, the 
authority is treated as having at the end of that period or, as the case may be, that 
extended period, determined that the conditions to which any relevant planning 
permission to which the application relates is to be subject are those specified in the 
application as being proposed in relation to that permission; and any such permission has 
effect from that time subject to those conditions”. Where, however, a mineral planning 
authority, having received an application under these provisions, is of the opinion that it 
is unable to determine the application unless further details are supplied to the authority, 
it must within the period of one month from having received the application give notice 
to the applicant stating that it is of such opinion and specifying the further details which 
it requires”. Where the authority so serves such a notice the period of three months 
referred to above runs not from the authority having received the application but from 
the time when the authority has received all the further details specified in the notice. 

Where the mineral planning authority determines, on an application under the above 
provisions, conditions that differ in any respect from the proposed conditions set out in 
the application, the person who made the application may appeal to the Secretary of 
State or the Assembly”. Such an appeal must be made by giving notice of appeal to him 
or to the Assembly before the end of the period of six months beginning with the date 
on which the authority gives notice to the applicant of its determination”. 

If an assessment of environmental impact may be required?’ the deeming provision 
set out above? does not have effect to treat the authority as having determined the 
conditions to which any relevant planning permission is to be subject unless either the 
mineral planning authority has adopted a screening opinion” or the Secretary of State 
or the Assembly has made a screening direction”? to the effect that the ROMP 
development?! in question is not EIA development”. 


1 For the meaning of ‘owner’ see para 730 note 11 ante. 
2 For the meaning of land” see para 2 note 10 ante. 
3 For the meaning of ‘dormant site’ see para 727 ante. 
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As to when a site is active see para 728 note 5 ante. 

For the meanings of ‘Phase I site’ and ‘Phase II site’ see para 727 ante. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

For the meaning of ‘relevant planning permission’ see para 726 note 4 ante. 

Environment Act 1995 s 96(1), Sch 13 para 9(1). 

As to the use of electronic communications see para 731 note 6 ante. 

For the meaning of ‘mineral site’ see para 726 ante. 

le in a case in where electronic communications are used. 

Environment Act 1995 Sch 13 para 9(2) (amended in relation to England by the Town and Country 
Planning (Electronic Communications) (England) Order 2003, SI 2003/956, art 10(1), (2)(b) and in 
relation to Wales by the Town and Country Planning (Electronic Communications) (Wales) (No 1) 
Order 2004, SI 2004/3156, art 10(1), (2)(b)). For these purposes, the appropriate certificate is such a 
certificate (1) as would be required, under the Town and Country Planning Act 1990 s 65 (as substituted 
and amended) (notice etc of applications for planning permission: see para 468 ante) and any provision of 
a development order made by virtue of s 65 (as substituted and amended), to accompany the application 
if it were an application for planning permission for minerals development; but (2) with such 
modifications as are required for these purposes; and s 65(6) (as substituted) (offences) also has effect in 
relation to any certificate purporting to be the appropriate certificate: Environment Act 1995 Sch 13 
para 9(3) (Sch 13 para 9(3), (5) amended by the Planning (Consequential Provisions) (Scotland) Act 1997 
s 3, Sch 1 Pt III). The Town and Country Planning Act 1990 s 65 (as substituted and amended) (by virtue 
of which a development order may provide for publicising applications for planning permission) has 
effect, with any necessary modifications, as if s 65(1) (as substituted) also authorised a development order 
to provide for publicising applications under these provisions: Environment Act 1995 Sch 13 para 9(5) (as 
so amended). q 

For these purposes, where an application is made under ibid Sch 13 para 9 (as amended) for the 
determination of the conditions to which the relevant planning permissions relating to the mineral site to 
which the application relates are to be subject, those conditions are finally determined when (1) the 
proceedings on the application, including any proceedings on or in consequence of an application under 
the Town and Country Planning Act 1990 s 288 (as amended) (see para 47 ante) have been determined; 
and (2) any time for appealing under the Environment Act 1995 Sch 13 para 11(1) (see para 735 post), or 
applying or further applying under Sch 13 para 9 (as amended) (where there is a right to do so) has 
expired: Sch 13 para 1(7). 

le under ibid Sch 13 (as amended): see para 726 et seq ante, 735 et seq post. 

Ibid Sch 13 para 9(6). 

For the meaning of “planning permission” see para 43 note 6 ante. 

For the meaning of ‘development’ see para 217 ante. 

Environment Act 1995 Sch 13 para 9(7). 

For the meaning of “development order” see para 252 ante. 

As to the Secretary of State see para 19 ante. 

Environment Act 1995 Sch 13 para 9(8). As to the transfer of functions under the Environment Act 1995 
Sch 13 (as amended), so far as exercisable in relation to Wales, to the Assembly see the National Assembly 
for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended): and as to the 
Assembly see para 20 ante. 

Environment Act 1995 Sch 13 para 9(9). Sch 13 para 9(9) is subject to Sch 13 para 9(10) (see the text and 
notes 23-24 infra): Sch 13 para 9(9). As to Sch 13 para 9(9) see Payne v Caerphilly County Borough Council 
[2002] EWHC 866 (Admin), [2003] JPL 106; affd [2003] All ER (D) 75 (Jan), CA; Brock ple v Wirral 
Borough Council [2004] EWCA Civ 1611, 149 Sol Jo LB 24, [2004] All ER (D) 63 (Dec). 
Environment Act 1995 Sch 13 para 9(10). Without prejudice to the generality of Sch 13 para 9(10), the 
further details which may be specified in such a notice include any information, plans or drawings or 
evidence verifying any particulars of details supplied to the authority in respect of the application in 
question, which it is reasonable for the authority to request for the purpose of enabling it to determine 
the application: Sch 13 para 9(11). 

Ibid Sch 13 para 9(10). 

Ibid Sch 13 para 11(1)(a). 

Ibid Sch 13 para 11(2). See further para 740 post. 

le if the application is a Schedule 1 or Schedule 2 application within the meaning of the Town and 
Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293 (as amended) (see para 495 notes 3-4 ante) and is made on or after 15 November 2000. 
le the Environment Act 1995 Sch 13 para 9(9): see the text and note 22 supra. 

For the meaning of ‘screening opinion’ sec para 492 note 10 ante. 

For the meaning of ‘screening direction’ see para 492 note 20 ante. 

For the meaning of ‘ROMP development’ see para 741 post. 
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32 See the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 26A(22)(a) (as added); and para 744 post; cf R v Oldham Metropolitan 
Borough Council, ex p Foster [2000] Env LR 395. For the meaning of ‘EIA development’ see para 488 ante. 


735. Notice of determination of conditions to be accompanied by 
additional information in certain cases. The following provisions apply in a case 
where: 

(1) on an application made! to the mineral planning authority? in respect of an 
active? Phase I or Phase II site* the authority determines” the conditions to 
which the relevant planning permissions” relating to the site are to be subject; 

(2) those conditions differ in any respect from the proposed conditions set out in 
the application; and 

(3) the effect of the conditions, other than any restoration or aftercare conditions, so 
determined by the authority, as compared with the effect of the conditions, 
other than any restoration or aftercare conditions”, to which the relevant 
planning permissions in question were subject immediately prior to the 
authority making the determination, is to restrict working rights? in respect of 
the site’. 

In such a case, the mineral planning authority must, upon giving to the applican 

notice of the conditions determined by the authority", also give to the applicant notice: 

(a) stating that the conditions determined by the authority differ in some respect 
from the proposed conditions set out in the application; 

(b) stating that the effect of the conditions, other than any restoration or aftercare 
conditions, determined by the authority, as compared with the effect of the 
conditions, other than any restoration or aftercare conditions, to which the 
relevant planning permissions relating to the site in question were subject 
immediately prior to the making of the authority’s determination, is to restrict 
working rights in respect of the site; 

(c) identifying the working rights so restricted; and 

(d) stating whether, in the opinion of the authority, the effect of that restriction of 
working rights would be such as to prejudice adversely to an unreasonable 
degree: 

(1) the economic viability of operating the site; or 
(ii) the asset value of the site!?. 

Where the mineral planning authority gives notice under head (d) above stating that 
in its opinion the restriction of working rights in question would not be such as to 
prejudice adversely to an unreasonable degree either of the matters referred to in heads 
(i) and (ii) of head (d) above, the person who made the application may appeal to the 
Secretary of State or, in relation to Wales, to the National Assembly for Wales'?. Such an 
appeal must be made by giving notice of appeal to the Secretary of State or the Assembly 
before the end of the period of six months beginning with the date on which the 
authority gives notice to the applicant stating its opinion". 


t18 


Ie under the Environment Act 1995 s 96(1), Sch 13 para 9 (as amended): see para 734 ante. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

As to when a site is active see para 728 note 5 ante. 

For the meanings of ‘Phase | site’ and “Phase II site’ see para 727 ante. 

See note 1 supra. 

For the meaning of “relevant planning permission” see para 726 note 4 ante. 

For the meaning of ‘restoration condition” and ‘aftercare condition’ see para 712 ante (definitions applied 
by virtue of the Environment Act 1995 s 96(2) (as amended)). 

8 For these purposes, working rights are restricted in respect of a mineral site if any of. (1) the size of the 
area which may be used for the winning and working of minerals or the depositing of mineral waste; (2) 
the depth to which operations for the winning and working of minerals may extend; (3) the height of 
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any deposit of mineral waste; (4) the rate at which any particular mineral may be extracted; (5) the rate 
at which any particular mineral waste may be deposited; (6) the period at the expiry of which any 
winning or working of minerals or depositing of mineral waste is to cease; or (7) the total quantity of 
minerals which may be extracted from, or of mineral waste which may be deposited on, the site, is 
restricted or reduced in respect of the mineral site in question: ibid Sch 13 para 1(6). For the meaning of 
‘winning and working of minerals’ and ‘depositing of mineral waste’ see para 16 notes 2-3 ante 
(definitions as applied: see note 7 supra). For the meaning of ‘mineral site’ see para 726 ante. 


Ibid Sch 13 para 10(1). 

10 For these purposes, ‘the applicant’ means the person who made the application in question under ibid 
Sch 13 para 9 (as amended): Sch 13 para 10(4). 

11 See note 1 supra. 

12 Environment Act 1995 Sch 13 para 10(2). In determining whether, in its opinion, the effect of that 
restriction of working rights would be such as is mentioned in Sch 13 para 10(2)(d) (sce head (d) in the 
text), a mineral planning authority must have regard to any guidance issued for the purpose by the 
Secretary of State or, in relation to Wales, by the National Assembly for Wales: Sch 13 para 10(3). As to 
Secretary of State sce para 19 ante; as the transfer of functions under Sch 13 (as amended), so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante, 

13 Environment Act 1995 Sch 13 para 11(1)(b). 

14 Ibid Sch 13 para 11(2). As to appeals see further para 740 post. 


736. Permissions ceasing to have effect. Subject to the provisions for late 
service or display of a written reminder!, where no application? in respect of an active? 
Phase I or Phase II site? has been served on the mineral planning authority? by the date 
specified in the first or, as the case may be, the second list as the date by which such 
applications in respect of that site are to be made”, or by such later date as may at any 
time be agreed upon in writing? between the applicant and the authority, each relevant 
planning permission” relating to the site ceases to have effect, except in so far as it 
imposes any restoration or aftercare condition’®, on the day following the last date on 
which such an application may be made?!, 

Subject to the following provision, no relevant planning permission which relates to 
a dormant site’? has effect to authorise the carrying out of minerals development"? 
unless an application has been made?* in respect of that site and that permission has 
effect’? accordinely’®. A relevant planning permission which relates to a Phase 1 or 
Phase II site not included in the first list ceases to have effect, except in so far as it 
imposes any restoration or aftercare condition, on the day following the last date on 
which an application for inclusion in that list!? may be made in respect of that site unless 
such an application has been made by that date in which event, unless the site is added 
to that list, such a permission ceases to have effect when the following conditions are 
met: 

(1) the proceedings on that application! have been determined; and 

(2) any time for appealing'” or for applying or further applying”, where there is a 

right to do so, has expired?! 


le subject to the Environment Act 1995 s 96(1), Sch 13 para 8(11): see para 733 ante, 

Ie under ibid Sch 13 para 9 (as amended): see para 734 ante. 

As to when a site is active see para 728 note 5 ante. 

For the meanings of ‘Phase I site” and ‘Phase II site’ see para 727 ante. 

For the meaning of “mineral planning authority’ see para 29 ante. 

As to the first and second lists see paras 728-729 ante. 

The reference in the text to the date specified in the first or, as the case may be, the second list as the date 
by which applications under the Environment Act 1995 Sch 13 para 9 (as amended) are to be made in 
respect of any Phase I or Phase II site is a reference to the date specified for that purpose in respect of that 
site in that list as prepared by the mineral planning authority or, where that date has been varied by virtue 
of any provision of Sch 13 (as amended), to that date as so varied: Sch 13 para 12(2). 

8 As to the use of electronic communications see para 731 note 6 ante. 

9 For the meaning of ‘relevant planning permission’ see para 726 note 4 ante. 
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10 For the meanings of ‘restoration condition’ and ‘aftercare condition’ see para 712 ante (definitions applied 
by the Environment Act 1995 s 96(2) (as amended)). 

11 Ibid Sch 13 para 12(1). 

12 For the meaning of ‘dormant site” see para 727 ante. 

13 For the meaning of ‘development’ see para 217 ante. 

14 See note 2 supra. 

15 le in accordance with the Environment Act 1995 Sch 13 para 9(6): see para 734 ante. 

16 Ibid Sch 13 para 12(3). 

17 Te an application under ibid Sch 13 para 6(1): see para 731 ante. 

18 le including any proceedings on or in consequence of the application under the Town and Country 
Planning Act 1990 s 288 (as amended): see para 47 ante. 

19 Ie under the Environment Act 1995 Sch 13 para 6(11) or (12): see para 731 ante. 

20 Te under ibid Sch 13 para 6(1): see para 731 ante. 

21 Ibid Sch 13 para 12(4) amended by the Planning (Consequential Provisions) (Scotland) Act 1997 s 3, 
Sylar il eke 1000), 


737. Reference of applications to the Secretary of State or the Assembly. 
The Secretary of State! or, in relation to Wales, the National Assembly for Wales? may 
give directions requiring applications with regard to old mineral planning permissions” 
to any mineral planning authority* to be referred to him or to the Assembly for 
determination instead of being dealt with by the authority’. Any such direction may 
relate either to a particular application or to applications of a class specified in the 
direction”. 

Where an application is referred to the Secretary of State or the Assembly in 
accordance with such a direction, the specified statutory provisions” apply, with any 
necessary modifications, as they apply to applications which fall to be determined by the 
mineral planning authority”. Before, however, determining the application the Secretary 
of State or the Assembly must, if either the applicant or the mineral planning authority 
so wishes, give each of them an opportunity of appearing before and being heard by a 
person appointed by the Secretary of State or the Assembly for the purpose”. The 
decision of the Secretary of State or the Assembly on the application is final’®. 


1 As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Environment Act 1995 Sch 13 (as amended), so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 Ie applications under the Environment Act 1995 s 96(1), Sch 13 para 9 (as amended): see para 734 ante. 
4 For the meaning of ‘mineral planning authority’ sec para 29 ante. 

5 Environment Act 1995 Sch 13 para 13(1). 
6 
E 


N 


Ibid Sch 13 para 13(2). 
le ibid Sch 13 para 9(6), (7) (see para 734 ante) Sch 13 para 10 (see para 735 ante) and Sch 13 para 14 
(see para 738 post) so far as relating to applications under Sch 13 para 9 (as amended). 

8 Ibid Sch 13 para 13(3)(a). 

9 Ibid Sch 13 para 13(3)(b). 

10 Ibid Sch 13 para 13(3)(c). However, the Town and Country Planning Act 1990 s 284 (as amended) (see 
para 43 ante) and s 288 (as amended) (see para 47 ante) have effect as if the action mentioned in s 284(3) 
(as amended) included any decision of the Secretary of State or the Assembly on an application so 
referred to him or to it: Environment Act 1995 Sch 13 para 9(4)(b). As to calling in planning applications 
generally see the Town and Country Planning Act 1990 s 77 (as amended); and para 483 ante. 


738. Two or more applicants. Where a mineral planning authority! has received 
from any person a duly made application for postponement of the specified date for 
review of old mineral planning permissions or for the determination of conditions?, that 
person may not make any further application under the provision in question in respect 
of the same site and, if the application has been determined, whether or not in the case 
of an application for the determination of conditions? it has been finally determined”, 
no other person may make an application under the provision in question in respect of 


the same site”. 
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Where a mineral planning authority has received from any person in respect of a 
mineral site? a duly made application such as is mentioned above” and the authority 
receives from another person a duly made application under the provision in question in 
respect of the same site, then for the purpose of the determination of the applications 
and any appeal against such a determination, the relevant statutory provisions® have 
effect as if the applications were a single application received by the authority on the 
date on which the later application was received by the authority and references to the 
applicant are to be read as references to either or any of the applicants?. 


1 For the meaning of ‘mineral planning authority’ see para 29 ante. 

2 Je an application under the Environment Act 1995 s 96(1), Sch 13 para 7(1) or Sch 13 para 9 (as 
amended): see paras 732, 734 ante. 

3 Te an application under ibid Sch 13 para 9 (as amended). 

4 As to when such an application is finally determined see para 734 note 13 ante. 

5 Environment Act 1995 Sch 13 para 14(1). 

6 For the meaning of ‘mineral site’ see para 726 ante. 

7 See note 2 supra. 

8 Te the Environment Act 1995 Sch 13 (as amended): see para 726 et seq ante, paras 739—740 post. 

9 Ibid Sch 13 para 14(2). 


739. Compensation. These provisions apply in a case where an application made’ 
in respect of an active? Phase I or Phase II site? is finally determined? and either the first 
or the second requirements set out below are satisfied’. The first requirements are that: 
(1) the conditions to which the relevant planning permissions” relating to the site 
are to be subject were determined by the mineral planning authority”; 
(2) no appeal was made* in respect of that determination or any such appeal was 
withdrawn or dismissed; and 
(3) the authority gave notice containing additional information? and either: 

(a) that notice stated that, in the authoritys opinion, the restriction of 
working rights in question would be such as to prejudice adversely to an 
unreasonable degree either the economic value of operating the site or the 
asset value of the site!?; or 

(b) that notice stated that, in the authoritys opinion, the restriction in 
question would not be such as would so prejudice either of those matters 
but an appeal!! in respect of the giving of the notice has been allowed*?. 

The second requirements are that the conditions to which the relevant planning 
permissions are to be subject were determined!” by the Secretary of State** or by the 
National Assembly for Wales!? and: 

(i) in a case where those conditions were determined upon an appeal'* either: 

(A) the mineral planning authority gave notice"? stating that, in its opinion, the 
restriction of working rights in question would be such as to prejudice 
adversely to an unreasonable degree either the economic value of operating 
the site or the asset value of the site'®; or 

(B) the authority gave a notice!” stating that, in its opinion, the restriction in 
question would not be such as would so prejudice either of those matters 
but an appeal?” in respect of the giving of that notice has been allowed; or 

(1) in a case where those conditions were determined upon a reference?! to the 

Secretary of State or the Assembly, he or it gave notice? stating that, in his or its 

opinion, the restriction of working rights in question would be such as to 

prejudice adversely to an unreasonable degree either the economic value of 
operating the site or the asset value of the site?. 

In such a case, the provisions of the Town and Country Planning Act 1990 relating to 
compensation” and statutory undertakers? have effect as if an order revoking or 
modifying planning permission? had been confirmed” by the Secretary of State or the 
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Assembly at the time when the application in question was finally determined and, as so 
confirmed, had effect to modify those permissions to the specified? extent”. For these 
purposes, the order which is so treated as having been made under the 1990 Act” is one 
whose only effect adverse to the interests of any person having an interest in the land or 
minerals comprised in the mineral site is to restrict working rights?! in respect of the site 
to the same extent as the relevant restriction”. 


le under the Environment Act 1995 s 96(1), Sch 13 para 9 (as amended): see para 734 ante. 

As to when a site is active see para 728 note 5 ante. 

For the meanings of “Phase I site’ and ‘Phase II site’ see para 727 ante. 

As to when such an application is finally determined see para 734 note 13 ante. 

Environment Act 1995 Sch 13 para 15(1). 

For the meaning of ‘relevant planning permissions’ see para 726 note 4 ante. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

le under the Environment Act 1995 Sch 13 para 11(1)(a): see para 734 ante, para 740 post. 

Ie notice under ibid Sch 13 para 10(2): see para 735 ante. 

10 Ie either of the matters referred to in ibid Sch 13 para 10(2)(d)(1), (11): see para 735 ante. 

11 Te under ibid Sch 13 para 11(1): see para 734 ante, para 740 post. 

12 Ibid Sch 13 para 15(2). 

13 Ie whether upon an appeal under ibid Sch 13 para 11(1)(a) (see para 734 ante, para 740 post) or upon a 
reference under Sch 13 para 13 (see para 737 ante). 

14 As to the Secretary of State see para 19 ante. 

15 As to the transfer of functions under the Environment Act 1995 Sch 13 (as amended), so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

16 See note 8 supra. 

17 See note 9 supra. 

18 See note 10 supra. 

19 Te under the Environment Act 1995 Sch 13 para 10(2)(d): see para 735 ante. 

20 le under ibid Sch 13 para 11(1)(b): see para 735 ante, para 740’ post. 

21 le under ibid Sch 13 para 13 (as modified): see para 737 ante. 

22 See note 19 supra. 

23 Environment Act 1995 Sch 13 para 15(3). 

24 le the Town and Country Planning Act 1990 Pt IV (ss 107-118) (as amended): see para 914 et seq post. 

25 le ibid Pt XI (ss 262-283) (as amended): see para 1009 et seq post. 

26 le an order under ibid s 97 (as amended): see para 541 ante. 

27 le under ibid s 98 (as modified): see para 542 ante. 

28 le to the extent specified in the Environment Act 1995 Sch 13 para 15(5) (as amended): see the text and 
notes 30-32 infra. 

29 Ibid Sch 13 para 15(4) (Sch 13 para 15(4)-(6) amended by the Planning (Consequential Provisions) 
(Scotland) Act 1997 ss 3, 4, Sch 1 Pt III, Sch 2 para 60(1)(b)). 

30 See note 26 supra. 

31 As to when working rights are restricted see para 735 note 8 ante. 

32 Environment Act 1995 Sch 13 para 15(5) (as amended: see note 29 supra). For the purposes of the Town 

and Country Planning Act 1990 s 116 (as substituted) (modification of compensation provisions in 

respect of mineral working etc: see para 925 post) and of any regulations made under s 116 (as 
substituted), the permissions treated as being modified by the order mentioned in the Environment 

Act 1995 Sch 13 para 15(4) (as amended) are to be treated as if they were planning permissions for 

development which neither consists of nor includes any minerals development: Sch 13 para 15(6) (as so 


amended). 
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740. Rights of appeal and determination of appeals. Under the Environment 
Act 1995, there is a right of appeal to the Secretary of State! or, in relation to Wales, to 
the National Assembly for Wales”: 
(1) against the refusal by a mineral planning authority? of an application for 
inclusion in the first list of mineral sites in its area’; 
(2) against a mineral planning authority’s determination of conditions to which the 
relevant planning permissions relating to certain mineral sites are to be subject”; 
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(3) against a mineral planning authority’s determination of the conditions to which 
the mineral permissions” relating to a mining site” are to be subject, as discussed 
below?. 

Notice of appeal in respect of any such appeal must be given on a form supplied by 
or on behalf of the Secretary of State or the Assembly for use for that purpose, and 
giving, so far as reasonably practicable, the information required by that form?. 

The appeal is to be determined in accordance with the provisions of the Planning 
and Compensation Act 1991 governing appeals in connection with old mining 
permissions!º. 

1 As to the Secretary of State see para 19 ante. 
2 Asto the transfer of functions under the provisions referred to in the text, so far as exercisable in relation 


to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, 
SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 


3 For the meaning of “mineral planning authority’ see para 29 ante. 

4 See the Environment Act 1995 s 96(1), Sch 13 para 6(11)-(3); and para 731 the text and notes 33-35 
ante. 

5 See ibid Sch 13 para 11(2), (2); and paras 734 the text and notes 25-26, 735 the text and notes 13-14 
ante. 


6 For the meaning of 'mineral permission” see para 746 note 3 post; and as to the construction of references 
to a mining site being a site to which an old mining permission or a mineral permission relates see 
para 746 note 6 post. 

For the meaning of ‘mining site’ see para 746 post. 
See the Environment Act 1995 s 96(1), Sch 14 para 9(1); and para 750 the text and notes 18-19 post. 
Ibid Sch 13 para 16(1), (2), Sch 14. para 9(2). 

O le the Planning and Compensation Act 1991 s 22, Sch 2 para 6 (see para 725 ante) applies to such an 
appeal as it applies to an appeal under Sch 2 para 5 (see para 724 ante): Environment Act 1995 Sch 13 
para 16(1), (3), Sch 14 para 9(3). The Town and Country Planning Act 1990 ss 284-288 (as amended) 
(see para 43 et seq ante) have effect as if the action mentioned in s 284(3) (as amended) (see para 43 ante) 
included any decision of the Secretary of State or the Assembly on such an appeal: see the Environment 
Act 1995 Sch 13 para 16(1), (4), Sch 14 para 9(4). See also para 601 the text and notes 19-22 ante. 


e ooN 


C. ASSESSMENT OF ENVIRONMENTAL IMPACT 


741. In general. For the purposes of the Town and Country Planning 
(Environmental Impact Assessment) (England and Wales) Regulations 1999*, a ‘ROMP 
application” means an application to a relevant mineral planning authority? to determine 
the conditions to which a planning permission? is to be subject under: 
(1) the provisions of the Planning and Compensation Act 1991 relating to 
registration of old mining permissions, which have already been discussed”; 
(2) the provisions of the Environment Act 1995 relating to review of old mineral 
planning permissions”, which have already been discussed”; or 
(3) the provisions of the 1995 Act relating to periodic review of mineral planning 
permissions”, which are included in the discussion of the control of existing 
uses? below!º, 
and ‘ROMP development’ means development!! which has yet to be carried out and 
which is authorised by a planning permission in respect of which a ROMP application 
has been or is to be made??, 
The 1999 Regulations apply to: 
(a) a ROMP application as they apply to an application for planning permission; 
(b) ROMP development as they apply to development in respect of which an 
application for planning permission is, has been or is to be made; 
(c) a relevant mineral planning authority as they apply to a relevant planning 
authority’; 
(d) a person making a ROMP application as they apply to an applicant for planning 


permission; and 
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(e) the determination of a ROMP application as they apply to the granting of a 
planning permission, 


subject to prescribed modifications and additions". 


1 le the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293 (as amended): see para 487 et seq ante, para 742 et seq post. 

2 For these purposes, ‘relevant mineral planning authority’ means the body to whom it falls, fell, or would, 
but for a direction under the Planning and Compensation Act 1991 s 22, Sch 2 para 7 (see para 722 ante), 
the Environment Act 1995 s 96(1), Sch 13 para 13 (see para 737 ante) or Sch 14 para 8 (see para 752 
post) fall to determine the ROMP application in question: Town and Country Planning (Environmental 
Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293, reg 2(1) (definition added by 
SI 2000/2867). 


3 For the meaning of “planning permission” see para 43 note 6 ante. 

4 Iean application under the Planning and Compensation Act 1991 Sch 2 para 2(2): see para 720 ante. 
5 See paras 719-722 ante. 

6 Ie an application under the Environment Act 1995 Sch 13 para 9(1): see para 734 ante. 

7 See paras 726—739 ante. 

8 Iean application under the Environment Act 1995 Sch 14 para 6(1): see para 750 post. 

9 See para 746 et seq post. 


10 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 2(1) (definition added by SI 2000/2867). 


11 For the meaning of ‘development’ see para 217 ante. 

12 See note 10 supra. The direction-making power substituted by the Town and Country Planning 
(Environmental Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293, reg 35(8) 
(ie the Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, 
art 14(2) (as so substituted) (see para 480 ante) applies to ROMP development as it applies to 
development in respect of which a planning application is made: Town and Country Planning 
(Environmental Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293, reg 26A(15) 
(added by SI 2000/2867). 

13 For the meaning of ‘relevant planning authority’ see para 491 note 1 ante. 

14 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(1) (added by SI 2000/2867). See para 742 et seq post. 


742. Prohibition on granting planning permission without consideration of 
environmental information. The relevant mineral planning authority’, or the 
Secretary of State? (or, in relation to Wales, the National Assembly for Wales”), or an 
inspector? must not grant planning permission” pursuant to a ROMP application” to 
which this provision applies unless it or he has first taken the environmental 
information” into consideration, and must state in his or its decision that he or it has 
done soë. 

This provision applies: 

(1) to every EIA application? received!” by the authority with which it is lodged!?; 

and 

(2) to every EIA application lodged’* by an interested planning authority". 

Where the Secretary of State or the Assembly determines a ROMP application in 
contravention of this provision, the validity of that decision may be challenged on an 
appeal to the High Court'*. 


1 For the meaning of “relevant mineral planning authority’ see para 741 note 2 ante. 

2 As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 

3 Asto the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI STA, abet a, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 

For the meaning of inspector” see para 488 note 5 ante. 

For the meaning of 'planning permission” see para 43 note 6 ante. 

For the meaning of ROMP application” see para 741 ante. 

For the meaning of ‘environmental information’ see para 491 note 6 ante. 
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8 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 3(2) (modified in relation to ROMP applications by virtue of reg 26A(1) (reg 26A 
added by SI 2000/2867)). 

9 For the meaning of ‘EIA application’ see para 491 note 8 ante. 

10 For these purposes, the date of receipt of an application by an authority is the date on which a ROMP 
application has been made which complies with the provisions of the Planning and Compensation 
Act 1991 s 22, Sch 2 paras 2(3)-(5), 4(1) (see paras 719 note 6, 720 ante), the Environment Act 1995 
s 96(1) Sch 13 para 9(2) (as amended) (see para 734 ante) or Sch 14 para 6(2) (as amended) (see para 750 
post): Town and Country Planning (Environmental “Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 3(1) (modified by reg 26A(2)(c) (as added: see note 8 supra)). 

11 le lodged on or after 15 November 2000: ibid 3(1) (modified by reg 26A(2)(a) (as added: see note 8 
supra)). 

12 le lodged on or after 15 November 2000 under the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 11 (as amended) (other consents: see paras 870, 897 post): Town 
and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
S1 1999/293, reg 3(1) (modified by reg 26A(2)(b) (as added: see note 8 supra)). 

13 Ibid reg 3(1) (as modified: see notes 10-12 supra). For the meaning of ‘interested planning authority” see 
para 891 note 5 post. 

14 For the purposes of the Town and Country Planning Act 1990 Pt XII (ss 284-292) (as amended) (validity 
of certain decisions: see para 43 et seq ante), the reference in s 288 (as amended) (see para 47 ante), as 
applied by the Planning and Compensation Act 1991 Sch 2 para 9(3), the Environment Act 1995 Sch 13 
para 16(4) (as amended) or Sch 14 para 9(4) (as amended) (see para 43 note 27 ante), to action of the 
Secretary of State or the Assembly which is not within the powers of the Act is to be taken to extend to 
the determination ofa ROMP application by the Secretary of State or the Assembly in contravention of 
the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 3 (as modified): reg 30 (substituted for these purposes by 
reg 26A(14) (added by SI 2000/2867). 


743. Suspension of minerals development. Where the relevant mineral 
planning authority!, the Secretary of State” (or, in relation to Wales, the National 
Assembly for Wales?) or an inspector? notifies the applicant or appellant, as the case may 
be, that: 

(1) the submission of an environmental statement is required” then such 
notification must specify the period within which the environmental statement 
and compliance with the provisions relating to publicity’ is required; or 

(2) a statement should contain additional information? then such notification must 
specify the period within which that information is to be provided”. 

The planning permission’® to which the ROMP application!! relates may not 
authorise any minerals development”, unless the Secretary of State or the Assembly has 
made a screening direction"? to the effect that the ROMP development! is not EIA 
development'®, if the applicant or the appellant does not: 

(a) write to the authority or Secretary of State or Assembly within the six-week or 

other period agreed'*; 

(b) submit an environmental statement and comply with the publicity 
requirements!” within the period specified by the authority or the Secretary of 
State or Assembly in accordance with the above provisions or within such 
extended period as is agreed in writing; or 

(c) provide additional information within the period specified by the authority, the 
Secretary of State or Assembly or an inspector in accordance with the above 
provisions or within such extended period as is agreed in writing'®; 

and where heads (a) to (c) above apply, the planning permission may not authorise any 
minerals development from the end of: 


(i) the relevant six-week or other period agreed in writing as referred to in head (a) 
above; 


(u) the period specified or agreed in writing as referred to in heads (b) and (c) 
above, 
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('suspension of minerals development”) until the applicant has complied with all of the 
provisions referred to in heads (a) to (c) above which are relevant to the application or 
appeal in question?”, 

Particulars of the suspension of minerals development and the date when that 
suspension ends must be entered in the appropriate part of the register”? as soon as 
reasonably practicable”. The suspension of minerals development provided for in heads 
(a) to (c) above does not, however, affect any minerals development carried out under 
the planning permission before the date of suspension of minerals development”. 


1 For the meaning of ‘relevant mineral planning authority’ see para 741 note 2 ante. 
As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 

3 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 

4 For the meaning of ‘inspector’ see para 488 note 5 ante. 


(81) 


For the meaning of “environmental statement' see para 497 ante. 
6 le under the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 7(2), reg 8(2) or reg 9(4): see paras 495-496, 618 ante. 

The provisions relating to the preparation, publicity and procedures on the submission of 

environmental statements are modified as follows by reg 26A(8), (9), (11) (12) (as added: see note 9 infra): 

(1) in regs 10(9), 11(6) (see paras 498-499 ante) for the words ‘an application for planning permission 
for’ there are substituted the words ‘a ROMP application which relates to another planning 
permission which authorises’ (reg 26A(8) (as so added)); 

(2) where an applicant submits an environmental statement to the authority in accordance with 
reg 13(1) (see para 501 ante), the provisions of the Town and Country Planning (General 
Development Procedure) Order 1995, SI 1995/419, art 8, Sch 3 (as amended) (publicity for 
applications for planning permission: see para 471 ante) apply to a ROMP application under the 
Planning and Compensation Act 1991 s 22, Sch 2 para 2(2) (see para 720 ante) and the 
Environment Act 1995 s 96(1), Sch 14 para 6(1) (see para 750 post) as they apply to a planning 
application falling within the Town and Country Planning (General Development Procedure) 
Order 1995, SI 1995/419, art 8(2) (as amended) except that for the references in the notice in 
Sch 3 to ‘planning permission’ there is substituted ‘determination of the conditions to which a 
planning permission is to be subject’ and that notice must refer to the relevant provisions of the 
1991 or 1995 Act pursuant to which the application is made (Town and Country Planning 
(Environmental Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293, 
reg 13(3A) (added by reg 26A(9) (as so added)); 

(3) in reg 15 (provision of copies of environmental statements and further information for the 
Secretary of State or the Assembly on referral or appeal: see para 503 ante), in reg 15(a) for the 
reference to the Town and Country Planning Act 1990 s 77 (as amended) there is substituted a 
reference to the Planning and Compensation Act 1991 Sch 2 para 7(1) (see para 722 ante), the 
Environment Act 1995 Sch 13 para 13(1) (see para 737 ante) or Sch 14 para 8(1) (see para 752 
post) (Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 26A(11) (as so added)); 

(4) in reg 17 (availability of copies of environmental statements: see para 505 ante) after the reference 
to the Town and Country Planning (General Development Procedure) Order 1995, SI 1995/419, 
art 8 (as amended) there is inserted ‘as applied by the Town and Country Planning 
(Environmental Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293, 
reg 13(3A) (as added) or by the Environment Act 1995 Sch 13 para 9(5) (Town and Country 
Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(12) (as so added). 

See also notes 7-8 infra. 
7 Ie compliance with ibid reg 14(5): see para 502 ante. Regulation 14 (see para 502 ante) is modified by 
reg 26A(10) (as added: see note 9 infra) as follows: (1) the applicant must publish in a local newspaper 
circulating in the locality in which the land is situated a notice stating his name, that he has applied for 
determination of the conditions to which a planning permission is to be subject, the relevant provisions 
of the Planning and Compensation Act 1991 or the Environment Act 1995 pursuant to which the 
application is made and the name and address of the relevant planning authority (Town and Country 
Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293, 
reg. 14(2)(a) (as so modified)); (2) where an applicant indicates that he proposes to provide such a 
statement and in such circumstances as are mentioned in reg 14(1), the relevant planning authority, the 
Secretary of State or the Assembly, or the inspector, as the case may be, must suspend consideration of the 
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application or appeal until the date specified by the authority or the Secretary of State or Assembly for 
submission of the environmental statement and compliance with reg 14(5) and may not determine it 
during the period of 21 days beginning with the date of receipt of the statement and the other 
documents mentioned in reg 14(5) (reg 14(6) (as so modified). 

8 Ie under ibid reg 19(1): see para 506 ante. Regulation 19 is modified by reg 26A(13) (as added: see note 
9 infra) as follows: (1) the recipient of further information pursuant to reg 19(1) must publish in a local 
newspaper circulating in the locality in which the land is situated a notice stating the name of the person 
who has applied for or who has appealed in relation to the determination of the conditions to which the 
planning permission is to be subject, the relevant provisions of the Planning and Compensation Act 1991 
or the Environment Act 1995 pursuant to which the application is made and the name and address of the 
relevant planning authority (Town and Country Planning (Environmental Impact Assessment) (England 
and Wales) Regulations 1999, SI 1999/293, reg 19(3)(a) (as so modified); (2) where information is so 
requested, the relevant planning authority, the Secretary of State or the Assembly, or the inspector, as the 
case may be, must suspend determination of the application or appeal until the date specified by it or by 
him for submission of the further information, and may not determine it before the expiry of 14 days 
after the date on which the further information was sent to all persons to whom the statement to which 
it relates was sent or the expiry of 21 days after the date that notice of it was published in a local 
newspaper, whichever is the later (reg 19(7) (as so modified)). 

9 Ibid reg 26A(16) (reg 26A added by SI 2000/2867). 

10 For the meaning of “planning permission’ see para 43 note 6 ante. 

11 For the meaning of ‘ROMP application’ see para 741 ante. 

12 For these purposes, ‘minerals development’ means development consisting of the winning and working 
of minerals, or involving the depositing of mineral waste: Town and County Planning (Environmental 
Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293, reg 26A(21) (as added: see note 
9 supra). For the meanings of “winning and working of minerals’ and ‘depositing of mineral waste’ see 
para 16 notes 2-3 ante. 

13 For the meaning of ‘screening direction’ see para 492 note 20 ante. 

14 For the meaning of ‘ROMP development’ see para 741 ante. 

15 For the meaning of “EIA development’ see para 488 ante. 

16 le agreed pursuant to the Town and Country Planning (Environmental Impact Assessment) (England and 
Wales) Regulations 1999, SI 1999/293, reg 7(4), 8(4) or 9(5); see paras 495-496, 618 ante. 
Regulations 7(4), 8(4) and 9(5) are modified for these purposes so that for the period of three weeks 
beginning with the date of the notification there is substituted six weeks beginning with the date of the 
notification or within such other period as may be agreed with the authority, or as the case may be, with 
the Secretary of State or the Assembly, in writing: see reg 26A(3), (5) (as added: see note 9 supra). 
Regulation 7(5), (6) (deemed refusal and duty to refuse application in certain circumstances: see para 495 
ante), reg 8(5), (6) (no duty to deal with application and duty to refuse application in certain 
circumstances: see para 496 ante), reg 9(6), (7) (no duty to deal with appeal and duty to refuse appeal in 
certain circumstances: see para 618 ante), reg 22 (development by a local planning authority: see para 509 
ante) and reg 32 (extension of period for decision in certain circumstances: see para 532 ante) do not 
apply for these purposes: reg 26A(4) (as so added). 

17 Ie comply with ibid reg 14(5): see para 502 ante. See also note 7 supra. 

18 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(17) (as added: see note 9 supra). 

19 Ibid reg 26A(18) (as added: see note 9 supra). 

20 For the meaning of ‘register’ see para 507 note 1 ante. 

21 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(19) (as added: see note 9 supra). 

22 Ibid reg 26A(20) (as added: see note 9 supra). 


744. Determination of conditions and right of appeal on 
non-determination. Where it falls to a mineral planning authority! to determine a 
Schedule 1? or a Schedule 2 application”, the deeming provisions regarding old mining 
or old mineral planning permissions* do not have effect to treat the authority as having 
determined the conditions to which any relevant planning permission? is to be subject 
unless either the mineral planning authority has adopted a screening opinion” or the 
Secretary of State” or, in relation to Wales, the National Assembly for Wales® has made a 


screening direction” to the effect that the ROMP development"? in question is not EIA 
development**. 
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Where it falls to a mineral planning authority or to the Secretary of State or the 
Assembly to determine a Schedule 1 or a Schedule 2 application: 

(1) the statutory provisions relating to the register of applications etc'? have effect 
with any necessary amendments as if references to applications for planning 
permission"? included certain ROMP applications'*; and 

(2) where the relevant mineral planning authority’ is not the authority required to 
keep the register'®, the relevant mineral planning authority must provide the 
authority required to keep it with such information and documents as that 
authority requires to comply?” with the relevant statutory provisions!*, 

Where it falls to the mineral planning authority or to the Secretary of State or the 
Assembly to determine an EIA application!” which is made under the provisions relating 
to determination of the conditions to which an old mining provision is to be subject”, 
the provisions requiring the authority to give written notice of the determination as 
soon as practicable” do not apply”. Where it falls to the mineral planning authority to 
determine an EIA application, the authority must give written notice of its 
determination of the ROMP application within 16 weeks beginning with the date of 
receipt by the authority of the ROMP application?’ or such extended period as may be 
agreed in writing between the applicant and the authority”. In determining for the 
specified purposes” the time which has elapsed without the mineral planning authority 
giving the applicant written notice of its determination in a case where the authority has 
notified an applicant? that the submission of an environmental statement?’ is required 
and the Secretary of State or the Assembly has given a screening direction in relation to 
the ROMP development in question, no account is to be taken of any period before the 
issue of the direction”. 


1 For the meaning of ‘mineral planning authority’ see para 29 ante. 

2 For the meaning of ‘Schedule 1 application’ see para 495 note 3 ante. 

3 For the meaning of ‘Schedule 2 application’ see para 495 note 4 ante. 

4 Te the Planning and Compensation Act s 22, Sch 2 para 2(6)(b) (see para 720 ante), the Environment 
Act 1995 s 96(1) Sch 13 para 9(6) (see para 734 ante) or Sch 14 para 6(8) (see para 750 post). 

5 For the meaning of ‘planning permission’ see para 43 note 6 ante. 

6 For the meaning of ‘screening opinion’ see para 492 note 10 ante. 

7 As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 

8 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 

9 For the meaning of ‘screening direction’ see para 492 note 20 ante. 

10 For the meaning of ‘ROMP development’ see para 741 ante. 

11 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(22)(a) (reg 26A added by SI 2000/2867). For the meaning of “EIA development’ 
see para 488 ante. 

Where the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 26A(22)(a) (as so added and modified) applies: (1) the Planning and 
Compensation Act 1991 Sch 2 para 5(2) (see para 724 ante), the Environment pe 195 Sen 115 
para 11(1) (see paras 734-735, 740 ante) and Sch 14 para 9(1) (see para 740 ante, para 750 post) (rights 
of appeal) have effect as if there were also a right of appeal to the Secretary of State or the Assembly 
where the mineral planning authority has not given written notice of its determination of the ROMP 
application in accordance with the Town and Country Planning (Environmental Impact Assessment) 
(England and Wales) Regulations 1999, SI 1999/293, reg 26A(24) (as so added) (see the text and notes 
23-24 infra); and (2) the Planning and Compensation Act 1991 Sch 2 para 5(5), the Environment 
Act 1995 Sch 13 para 11(2) and Sch 14 para 9(2) (rights of appeal) have effect as if they also provided for 
notice of appeal to be made within six months from the expiry of the 16-week or other period agreed 
pursuant to the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 26A(24) (as so added). 

In regs 9(1), 15(b) (see paras 503, 618 ante), for the references to the Town and Country Planning 
Act 1990 s 78 (as amended) (right to appeal against planning decisions and failure to take such decisions) 
there are substituted references to the Planning and Compensation Act 1991 Sch 2 para 5(2), the 
Environment Act 1995 Sch 13 para 11(1) and Sch 14 para 9(1) (right of appeal); and in the Town and 
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Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 19997 
SI 1999/293, reg 9(2) (appeal to the Secretary of State or the Assembly without an environmental 
statement: see para 618 ante) the words “except by refusing planning permission’ are omitted: 
reg 26A(6), (7) (as so added). 

12 Ie the Town and Country Planning Act 1990 s 69 (as amended and prospectively substituted) (register of 
applications, etc: see para 466 ante), and any provisions of the Town and Country Planning (General 
Development Procedure) Order 1995, SI 1995/419 (as amended), made by virtue of it. 

13 As to applications for planning permission see para 448 et seq ante. 

14 le ROMP applications under the Environment Act 1995 Sch 13 para 9(1) (see para 734 ante) and under 
Sch 14 para 6(1) (see para 750 post). For the meaning of ‘ROMP application’ see para 741 ante. 

15 For the meaning of ‘relevant mineral planning authority’ see para 741 note 2 ante. 

16 For the meaning of ‘register’ see para 507 note 1 ante. 

17 le to comply with the Town and Country Planning Act 1990 s 69 (as amended and prospectively 
substituted) as applied by the Town and Country Planning (Environmental Impact Assessment) (England 
and Wales) Regulations 1999, SI 1999/293, reg 26A(22)(b)(i) (as added) (see head (1) in the text), with 
reg 20 (see para 507 ante) as applied by reg 26A(1) (as added) (see para 741 ante), and with reg 26A(19) 
(as added) (see para 743 ante). 

18 Ibid reg 26A(22)(b) (as added and modified: see note 11 supra). 

19 For the meaning of ‘EIA application’ see para 491 note 8 ante. 

20 le under the Planning and Compensation Act 1991 Sch 2 para 2(2): see para 720 ante. 

21 le ibid Sch 2 para 4(4): see para 721 ante. 

22 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(23) (as added: see note 11 supra). 

23 For these purposes, a ROMP application is not received by the authority until (1) a document referred to 
by the applicant as an environmental statement for the purposes of the Town and Country Planning 
(Environmental Impact Assessment) (England and Wales) Regulations 1999, SI 1999/293 (as amended); 
(2) any documents required to accompany that statement; and (3) any additional information which the 
authority has notified the applicant that the environmental statement should contain, have been received 
by the authority: reg 26A(25) (as added: see note 11 supra). For the meaning of ‘environmental 
statement’ see para 497 ante. 

24 Ibid reg 26A(24) (as added: see note 11 supra). 

25 Ie for the purposes of: (1) the Planning and Compensation Act 1991 Sch 2 para 2(6)(b), the Environment 
Act 1995 Sch 13 para 9(9) and Sch 14 para 6(8) (determination of conditions); or (2) the Planning and 
Compensation Act 1991 Sch 2 para 5(5), the Environment Act 1995 Sch 13 para 11(2) and Sch 14 
para 9(2) (right of appeal) as applied by the Town and Country Planning (Environmental Impact 
Assessment) (England and Wales) Regulations 1999, SI 1999/293, reg 26A(26)(b) (as added) (see note 11 
supra). 

26 Te in accordance with ibid reg 7(2): see para 495 ante. 

27 As to the prescribed modifications of provisions relating to the submission of an environmental statement 
see para 743 notes 6-8 ante. 

28 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(27) (as added: see note 11 supra). 


745. ROMP application by a mineral planning authority. Where a mineral 
planning authority! proposes to make or makes a ROMP application? to the Secretary of 
State? or, in relation to Wales, to the National Assembly for Wales* which is a 
Schedule 1° or a Schedule 2 application” or proposed application, the Town and 
Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999” apply to that application or proposed application as they apply to a 
ROMP application referred" to the Secretary of State or the Assembly, subject to the 
prescribed modifications”. 

A mineral planning authority which is minded to make a ROMP application!” to the 
Secretary of State or the Assembly may request him or the Assembly in writing to make 
a screening direction". Such a request must be accompanied by: 

(1) a plan sufficient to identify the land??; 

(2) a brief description of the nature and purpose of the ROMP development"? and 

of its possible effects on the environment; and 

(3) such other information as the authority may wish to provide or make", 
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An authority making such a request must send to the Secretary of State or the Assembly 
any additional information he or it may request in writing to enable him or it to make 
a direction! 


1 For the meaning of ‘mineral planning authority’ see para 29 ante. 


2 le under the Town and Country Planning General Regulations 1992, SI 1992/1492, reg 11 (as 
amended): see para 870 post. For the meaning of ‘ROMP application’ see para 741 ante. 


3 As to the Secretary of State see para 19 ante. See also para 488 note 5 ante. 


4 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2; 
Sch 1 (as amended); and as to the Assembly see para 20 ante. See also para 488 note 5 ante. 


5 For the meaning of “Schedule 1 application’ see para 495 note 3 ante. 
6 For the meaning of ‘Schedule 2 application’ see para 495 note 4 ante. 


7 Je the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293 (as amended): see para 488 et seq ante. 


8 le under the Planning and Compensation Act 1991 s 22, Sch 2 para 7(1) (see para 722 ante), the 
Environment Act 1995 Sch 13 para 13(1) (see para 737 ante) or Sch 14 para 8(1) (see para 752 post) 
(reference of applications to the Secretary of State or the Assembly). 


9 ‘Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(28) (reg 26A added by SI 2000/2867). The prescribed modifications are set out in 
the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 26A(28)(a)-(h) (as so added) as follows: 

(1) subject to reg 26A(29) (as added and modified) (see the text and notes 10-11 infra), regs 5, 6, 7, 
9, 10, 11, 13 (save for the purposes of regs 16(3), (4)) and regs 15, 21(1) (see paras 494 et seq ante) 
do not apply; 

(2) in reg 4 (general provisions relating to screening: see para 492 ante), in reg 4(4) the words “and 
shall send a copy of such direction to the relevant planning authority” are omitted, as is reg 4(9); 

(3) in reg 8(2) (application referred to the Secretary of State or the Assembly without an 
environmental statement: see para 496 ante), the words “and shall send a copy of that notification 
to the relevant planning authority” are omitted; 

(4) in reg 12 (procedure to facilitate preparation of environmental statements: see para 500 ante), for 
the words “7(4)(a), or 8(4) or 9(5)' in reg 12(3)(b) there is substituted ‘8(4)’ and in reg 12(4) the 
words ‘the relevant planning authority and’ are omitted; 

(5) in reg 14(2) (publicity where an environmental statement is submitted after the planning 
application: see para 502 ante), in reg 14(2)(a) the words ‘and the name and address of the relevant 
planning authority’ are omitted; and for reg 14(2)(b) there is substituted: ‘(b) the date on which 
the application was made and that it has been made to the Secretary of State or the Assembly 
under the Town and Country Planning General Regulations 1992, SI 1992/1492, reg 11 (as 
amended)’; 

(6) in the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, Sl 1999/293, reg 16 (procedure where an environmental statement is 
submitted to the Secretary of State or the Assembly: see para 504 ante), in reg 16(2) the words 
‘who shall send one copy to the relevant planning authority’ are omitted; 

(7) in reg 19(3) (further information and evidence respecting environmental statements: see para 506 
ante), in reg 19(3)(a) the words ‘and the name and address of the relevant planning authority’ are 
omitted and for reg 19(3(b) there is substituted ‘(b) the date on which the application was made 
and that it has been made to the Secretary of State or the Assembly under the Town and Country 
Planning General Regulations 1992, SI 1992/1492, reg 11 (as amended)’; 

(8) reg 20 (availability of opinions, directions etc for inspection: see para 507 ante) and reg 21(2) 
(duties to inform the public and the Secretary of State or the Assembly of final decisions: see 
para 508 ante) apply as if the references to a ‘relevant planning authority’ were references to a 
mineral planning authority. 


10 See note 2 supra. 

11 Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293, reg 26A(29) (as added and modified: see note 9 supra). Regulation 6(3), (4) applies to such 
a request as it applies to a request made pursuant to reg 5(6) except that in reg 6(3) the words ‘and may 
request the relevant planning authority to provide such information as it can on any of those points’ are 
omitted: reg 26A(29) (as so added). For the meaning of ‘screening direction’ see para 492 note 20 ante. 

12 For the meaning of ‘the land’ see para 493 note 4 ante. 


13 For the meaning of ‘ROMP development’ see para 741 ante. 
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SI 1999/293, reg 26A(30) (as added: see note 9 supra). 
15 Ibid reg 26A(31) (as added and modified: see note 9 supra). 


(v) Control of Uses relating to Minerals 
A. PERIODIC REVIEWS BY MINERAL PLANNING AUTHORITIES 


746. Duty to carry out periodic reviews. The mineral planning authority” 
must? cause periodic reviews to be carried out of the mineral permissions” relating to a 
mining site*. For these purposes, ‘mining site” means: 
(1) in a case where it appears to the mineral planning authority to be expedient to 
treat as a single site the aggregate of the land” to which any two or more mineral 
permissions relate, the aggregate of the land to which those permissions relate?; 


and 
(2) in any other case, the land to which a mineral permission relates”. 


1 For the meaning of ‘mineral planning authority’ see para 29 ante (definition applied by the Environment 
Act 1995 s 96(1), Sch 14 para 2(1) (amended by the Planning (Consequential Provisions) (Scotland) 
Act 1997 s 3, Sch 1 Pt ID). 

2 Te in accordance with the provisions of the Environment Act 1995 s 96(1), Sch 14 (as amended): see 
para 747 et seg post. 

3 For these purposes, ‘mineral permission’ means any planning permission, other than a planning 
permission granted by a development order, for minerals development: ibid Sch 14 para DU Fer das 
meaning of 'planning permission’ see para 43 note 6 ante; and for the meaning of ‘development order” see 
para 252 ante. 

4 Ibid Sch 14 para 1. 

5 For the meaning of ‘land’ see para 2 note 10 ante (definition applied by virtue of ibid s 96(2) (as 
amended)). 

6 In determining whether it appears to the authority to be expedient to treat as a single site the aggregate 
of the land to which two or more mineral permissions relate, a mineral planning authority must have 
regard to any guidance issued for the purpose by the Secretary of State or, in relation to Wales, by the 
National Assembly for Wales: ibid Sch 14 para 2(2). As to the Secretary of State see para 19 ante; as to the 
transfer of functions under the Environment Act 1995 Sch 14 (as amended), so far as exercisable in 
relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

Any reference (however expressed) in the Environment Act 1995 Sch 14 (as amended) to a mining 
site being a site to which relates (1) an old mining permission; or (2) a mineral permission, is a reference 
to the mining site, or some part of it, being the land to which the permission relates: Sch 14 para 2(3). 
“Old mining permission” has the meaning given by the Planning and Compensation Act 1991 s 22(1) (see 
para 718 ante): Environment Act 1995 Sch 14 para 2(1) (as amended: see note 1 supra). 

7 Ibid Sch 14 para 2(1). For policy guidance on periodic reviews see MPG 14—Environment Act 1995, 
Review of Mineral Planning Permissions; as to the use of modification and discontinuance orders to update 
the conditions in a mineral permission between periodic reviews see MPG4—Revocation, Modification, 
Discontinuance, Prohibition and Suspension Orders; and as to the status of such guidance see para 9 ante. As to 
discontinuance orders etc see para 756 et seq post; and as to compensation see para 925 et seq post. 


747. The first review date. The ‘first review date’ in relation to a mining site! is, 
subject to the specified exceptions’, to be ascertained in accordance with the following 
provisions’. In a case where the mineral permissions* relating to a mining site include an 
old mining permission”, the first review date means: 
(1) the date falling 15 years after the date upon which, pursuant to an application 
made” under the relevant provisions of the Planning and Compensation 
Act 19918, the conditions to which that old mining permission is to be subject 
are finally determined”; or 
(2) where there are two or more old mining permissions relating to that site, and 
the date upon which those conditions are finally determined is not the same 
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date for each of those permissions, the date falling 15 years after the date upon 
which was made the last such final determination to be so made in respect of 
any of those permissions!º. 

In the case of a mining site which is a Phase I or II Phase II site!!, the first review 
date means’? the date falling 15 years after the date upon which, pursuant to an 
application made under the relevant provisions of the Environment Act 19952, there is 
determined'* the conditions to which the relevant planning permissions? relating to the 
site are to be subject”. 

Subject to the following provisions?”, in the case of a mining site which is not a 
Phase I or Phase II site and to which no old mining permission relates, the first review 
date is the date falling 15 years after the date upon which was granted the most recent 
mineral permission which relates to the site!8; but where, in the case of such a mining 
site, the most recent mineral permission relating to that site relates, or the most recent 
such permissions, whether or not granted on the same date, between them relate, to part 
only of the site, and in the opinion of the mineral planning authority it is expedient, for 
the purpose of ascertaining!’ the first review date in respect of that site, to treat that 
permission or those permissions as having been granted at the same time as the last of 
the other mineral permissions relating to the site””, the first review date for that site is to 
be ascertained accordingly?!. 

In the case of a mining site: 

(a) to which relates a mineral permission in respect cf which an order has been 

made revoking or modifying planning permission”; or 

(b) in respect of which, or any part of which, a discontinuance order” has been 

made, 
the first review date is the date falling 15 years after the date upon which the order took 
effect or, in a case where there is more than one.such order, upon which the last of 
those orders to take effect took effect?*. 

In the case of a mining site for which the above provisions have effect to specify two 
or more different dates as the first review date, the first review date is the latest of those 
dates. 

The Secretary of State or, in relation to Wales, the National Assembly for Wales may 
by order? specify a first review date different from the first review date found in 
pursuance of heads (1) and (2) above” or in pursuance of the provisions relating to 
Phase I or II Phase II sites? set out above?”. Further, if no first review date is found in 
pursuance of those heads or of those provisions”, the Secretary of State or the Assembly 
may by order”! specify a first review date”. 


1 For the meaning of ‘mining site’ see para 746 ante. 
le subject to the Environment Act 1995 s 96(1), Sch 14 para 3A (as added) (see the text and notes 26-34 
infra) and Sch 14 para 5 (application for postponement: see para 749 post). 

3 Ibid Sch 13 para 2(1) (amended by the Planning and Compulsory Purchase Act 2004 s 118(1). Sch 7 
para 19(1), (3)). 

4 For the meaning of ‘mineral permission’ see para 746 note 3 ante. 

5 For the meaning of ‘old mining permission’ see paras 718, 746 note 6 ante; and as to the construction of 

references to a mining site being a site to which an old mining permission or a mineral permission relates 

see para 746 note 6 ante. 

Ie subject to the Environment Act 1995 Sch 14 para 3(7): see the text and note 25 infra. 

le made under the Planning and Compensation Act 1991 s 22, Sch 2 para 2: see para 719 ante. 

le ibid Sch 2 para 2: see para 719 ante. 

Ibid Sch 2 para 10(2) (meaning of ‘finally determined’: see para 718 note 7 ante) applies for these 

purposes as it applies for the purposes of s 22, Sch 2: Environment Act 1995 Sch 14 para 3(1) (Sch 14 

para 3(1), (6) amended by the Planning (Consequential Provisions) (Scotland) Act 1997 s 3, Sch 1 Pt III). 

10 Environment Act 1995 Sch 13 para 3(1) (as amended: see note 9 supra). 

11 For the meanings of ‘Phase I site’ and ‘Phase II site’ see para 727 ante (definitions applied by the 
Environment Act 1995 Sch 14 para 3(2)). 
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12 
13 
14 
15 


16 
17 


18 
19 
20 


See note 6 supra. 
le under the Environment Act 1995 s 96(1), Sch 13 para 9 (as amended): see para 734 ante. 


See note 13 supra. l É 
For the meaning of “relevant planning permission” see para 726 note 4 ante (definition applied by the 
Environment Act 1995 Sch 14 para 3(2)). 

Ibid Sch 14 para 3(2). 

le subject to ibid Sch 14 para 3(4) (see the text and notes 19-21 infra) and Sch 14 para 3(7) (see the text 
and note 15 infra). 

Ibid Sch 14 para 3(3). 

le under ibid Sch 14 para 3(3): see the text and notes 17-18 supra. 

A mineral planning authority must, in deciding whether it is of such an opinion as is mentioned in the 
text, have regard to any guidance issued by the Secretary of State or, in relation to Wales, by the National 
Assembly for Wales for the purpose: ibid Sch 14 para 3(5). As to the Secretary of State see para 19 ante; 
as to the transfer of functions under Sch 14 (as amended), so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. As to policy guidance generally see para 9 
ante. 

Environment Act 1995 Sch 14 para 3(4). 

le under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. 

le under ibid s 102(8), Sch 9 para 1 (as amended): see para 757 post. 

Environment Act 1995 Sch 14 para 3(6) (as amended: see note 9 supra). 

Ibid Sch 14 para 3(7). 

An order under ibid Sch 14 para 3A (as added) must be made by statutory instrument subject to 
annulment in pursuance of a resolution of either House of Parliament: Sch 14 para 3A(5) (Sch 14 
para 3A(1)-(5) added by the Planning and Compulsory Purchase Act 2004 Sch 7 para 19(1), (4)). As to 
orders in relation to Wales made by the Assembly, however, see para 20 ante. 

le found in pursuance of the Environment Act 1995 Sch 14 para 3(1) (as amended): see heads (1)—(2) in 
the text. 

le found in pursuance of ibid Sch 14 para 3(2): see the text and notes 11-16 supra. 

Ibid Sch 14 para 3A(1) (as added: see note 28 supra). 

See notes 27-28 supra. 

An order so made may make different provision for different cases or different classes of case: 
Environment Act 1995 Sch 14 para 3A(4) (as added: see note 26 supra). 

Ibid Sch 14 para 3A(2), (3) (as added: see note 26 supra). 


x 


748. Service of notice of first periodic review. The mineral planning authority! 

must, in connection with the first periodic review of the mineral permissions? relating to 

a mining site, no later than 12 months before the first review date”, serve notice upon 

each person appearing to the authority to be the owner? of any land”, or entitled to an 

interest in any mineral, included in that site”. A notice so required to be served must: 
(1) specify the mining site to which it relates; 


identify the mineral permissions relating to that site; 


2) 
3) state the first review date; 


state that the first review date is the date by which an application must be made 
for approval of the conditions to which the mineral permissions relating to the 
site are to be subject and explain the consequences which will occur if no such 
application is made by that date; and 


(5) explain the right to apply for postponement of the first review date and give the 


date by which such an application has to be made’. 


Where, in relation to any land or mineral included in a mining site, the mineral 
planning authority has so served notice on any person and has received no application? 
from that person by the date falling eight weeks before the first review date, the 
authority must serve a written reminder on that person!º. A reminder so required to be 
served must: 

(a) indicate that the land or mineral in question is included in a mining site; 

(b) comply with the requirements of heads (1) to (4) above; and 
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(c) be served on the person in question on or before the date falling four wecks 

before the first review date!!. 

The requirement to service notice set out above does not require the mineral 
planning authority to serve such notice upon any person whose identity or address for 
service is not known to and cannot practicably, after reasonable inquiry, be ascertained 
by the authority, but in any such case the authority must cause to be firmly affixed, to 
each of one or more conspicuous objects on the land’? or, as the case may be, on the 
surface of the land above the interest in question, a copy of the notice which it would 
otherwise have had to serve on the owner of that land or interest*?. If, in such a case, no 
person makes an application'* to the authority in respect of the mining site which 
includes the land or interest in question by the date falling eight weeks before the first 
review date, the authority must cause to be firmly affixed, to each of one or more 
conspicuous objects on the land or, as the case may be, on the surface of the land above 
the interest in question, a copy of the written reminder that would otherwise have been 
served > 


1 For the meaning of ‘mineral planning authority’ see para 29 ante, 
For the meaning of ‘mineral permission’ see para 746 note 3 ante. 

3 For the meaning of ‘mining site’ see para 746 ante; and as to the construction of references to a mining 
site being a site to which an old mining permission or a mineral permission relates see para 746 note 6 
ante. 

4 For the meaning of “first review date’ see para 747 ante. 

5 For these purposes, ‘owner’, in relation to any land, means any person who is the estate owner in respect 
of the fee simple, or is entitled to a tenancy granted or extended for a term of years certain of which not 
less than seven years remains unexpired: Environment Act 1995 s 96(1), Sch 14 para 2(1) (definition 
amended by the Planning (Consequential Provisions) (Scotland) Act 1997 s 3, Sch 1 Pt III). 

6 For the meaning of land” see para 2 note 10 ante. 

7 Environment Act 1995 Sch 14 para 4(1). 

8 Ibid Sch 14 para 4(2). As to postponement of the first review date see para 749 post. 

9 Te under ibid Sch 14 para 6 (as amended): see para 750 post. 

10 Ibid Sch 14 para 4(3). 

11 Ibid Sch 14 para 4(4). 

12 In ibid Sch 14 para 4(5), (6), any reference to a conspicuous object on any land includes, in a case where 
the person serving a notice considers that there are no or insufficient such objects on the land, a reference 
to a post driven into or erected upon the land by the person serving the notice for the purpose of having 
affixed to it a copy of the notice in question: Sch 14 para 4(8). 

13 Ibid Sch 14 para 4(5). Where by Sch 14 para 4(5) or (6) a copy of any notice is required to be affixed to 
an object on any land that copy must: (1) be displayed in such a way as to be easily visible and legible; (2) 
be first displayed (a) in a case where the requirement arises under Sch 14 para 4(5), no later than 12 
months before the first review date; or (b) in a case where the requirement arises under Sch 14 para 4(6), 
no later than the date falling four weeks before the first review date; and (3) be left in position for at least 
the period of 21 days from the date when it is first displayed, but where the notice is, without fault or 
intention of the authority, removed, obscured or defaced before that period has elapsed, that requirement 
is to treated as having been complied with if the authority has taken reasonable steps for protection of the 
notice and, if need be, its replacement: Sch 14 para 4(7). 

14 See note 9 supra. 

15 Environment Act 1995 Sch 14 para 4(6). 


749. Application for postponement of the first review date. Any person who 
is the owner! of any land?, or of any interest in any mineral, comprised in a mining site? 
may, no later than the day upon which expires the period of three months from the day 
upon which notice was served upon him of the first periodic review, apply to the 
mineral planning authority? for the postponement of the first review date Such an 
application must be in writing’ and must set out: 

(1) the conditions to which each mineral permission? relating to the site? is subject; 

(2) the applicant’s reasons for considering those conditions to be satisfactory; and 
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(3) the date which the applicant wishes to have substituted for the first review 


date’®. l o 
Where the mineral planning authority receives an application so made it must, if it 


considers the conditions referred to in head (1) above to be satisfactory, agree to the first 
review date being postponed in which event it must determine the date to be substituted 
for that date'!. In any other case it must refuse the application”?. | 

When a mineral planning authority determines such an application, it must notify the 
applicant in writing”? of its decision and, in a case where it has agreed to the 
postponement of the first review date, must notify the applicant of the date which it has 
determined should be substituted for the first review date!*. Where, within the period of 
three months of the mineral planning authority having received such an application, or 
within such extended period as may at any time be agreed upon in writing!" between 
the applicant and the authority, the authority has not given notice under the above 
provision to the applicant of its decision upon the application, the authority is treated as 
having, at the end of that period or, as the case may be, that extended period: 

(a) agreed to the first review date being postponed; and 

(b) determined that the date referred to in head (3) above be substituted for the first 

review date’®. 


For the meaning of ‘owner’ see para 748 note 5 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of “mining site” see para 746 ante. 

Ie notice under the Environment Act 1995 s 96(1), Sch 14 para 4 (as amended): see para 748 ante. 

For the meaning of “mineral planning authority” see para 29 ante. 

Ibid Sch 14 para 5(1). For the meaning of ‘first review date’ see para 747 ante. 

Where an electronic communication is used to make an application to a mineral planning authority 

under ibid Sch 14 para 5 or under Sch 14 para 6 (as amended) (see para 750 post), the applicant is taken 

to have agreed (1) to the use of electronic communications for all purposes relating to his application 

which are capable of being effected using such communications, unless he gives notice in writing to the 

mineral planning authority in accordance with Sch 14 para 2(6) (as added); and (2) that his address for the 

purposes of such communications is the address incorporated into, or otherwise logically associated with, 

his application (or such other address as he may notify in writing to the mineral planning authority): 

Sch 14 para 2(5) (Sch 14 para 2(5)-(7) added in relation to England by the Town and Country Planning 

(Electronic Communications) (England) Order 2003, SI 2003/956, art 10(1), (3)(a) and in relation to 

Wales by the Town and Country Planning (Electronic Communications) (Wales) (No 1) Order 2004, 

SI 2004/3156, art 10(1), (3)(a)). An applicant may give notice that he is no longer to be taken to have 

agreed to the use of electronic communications for the purposes mentioned in head (1) supra: 

Environment Act 1995 Sch 14 para 2(6) (as so added). Any such notice takes effect from the date 

specified in it being not less than seven days from the date on which it is given: Sch 14 para 2(7) (as so 

added). 

8 For the meaning of ‘mineral permission’ see para 746 note 3 ante. 

9 As to the construction of references to a mining site being a site to which an old mining permission or 
a mineral permission relates see para 746 note 6 ante. 

10 Environment Act 1995 Sch 14 para 5(2). 

11 Ibid Sch 14 para 5(3)(a). 

12 Ibid Sch 14 para 5(3)(b). 

13 See note 7 supra. 

14 Environment Act 1995 Sch 14 para 5(4). 

15 See note 7 supra. 

16 Environment Act 1995 Sch 14 para 5(5). 
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750. Application to determine conditions to which mineral permissions 
relating to a mining site are to be subject. Any person who is the owner! of any 
land?, or who is entitled to an interest in a mineral, may, if that land or mineral is or 
forms part of a mining site?, apply to the mineral planning authority" to determine the 
conditions to which the mineral permissions relating to that site? are to be subject*, 
Such an application must be in writing” and must: 
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(1) identify the mining site in respect of which the application is made and state that 
the application is made in connection with the first periodic review of the 
mineral permissions relating to that site; 


(2) specify the land or minerals comprised in the site of which the applicant is the 
owner or, as the case may be, in which the applicant is entitled to an interest; 


(3) identify the mineral permissions relating to the site; 


(4) identify, and give an address (which must be a postal address)? for, each other 
person that the applicant knows or, after reasonable inquiry, has cause to believe 
to be an owner of any land, or entitled to any interest in any mineral, comprised 
in the site; 

(5) set out the conditions to which the applicant proposes the permissions referred 
to in head (3) above should be subject; and 


(6) be accompanied by the appropriate certificate’. 

Where the mineral planning authority receives such an application in relation to a 
mining site it must determine the conditions to which each mineral permission relating 
to the site is to be subject*”. The conditions imposed by virtue of such a determination: 


(a) may include any conditions which may be imposed on a grant of planning 
permission"! for minerals development!?; 


(b) may be in addition to, or in substitution for, any existing conditions to which 

the permission in question is subject". 

Where, within the period of three months of the mineral planning authority having 
received an application under these provisions, or within such extended period as may at 
any time be agreed upon in writing'* between the applicant and the authority, the 
authority has not given notice to the applicant of its decision upon the application, the 
authority is to treated as having at the end of that period or, as the case may be, that 
extended period, determined that the conditions to which any mineral permission to 
which the application relates is to be subject are those specified in the application as 
being proposed in relation to that permission; and any such permission has effect, from 
that time, effect subject to those conditions”. Where, however, a mineral planning 
authority, having received such an application, is of the opinion that it is unable to 
determine the application unless further details are supplied to it, it must within the 
period of one month from having received the application give notice to the applicant 
stating that it is of such opinion and specifying the further details which it requires’®. 
Where the authority so serves such a notice the period of three months referred to 
above runs not from the authority having received the application but from the time 
when the authority has received all the further details specified in the notice’”. 


Where on an application under the above provisions the mineral planning authority 
determines conditions that differ in any respect from the proposed conditions set out in 
the application, the applicant may appeal to the Secretary of State or, in relation to 
Wales, to the National Assembly for Wales'*. Such an appeal must be made by giving 
notice of appeal to the Secretary of State or the Assembly, before the end of the period 
of six months beginning with the determination, on a form supplied by or on behalf of 
him or of it for use for that purpose, and giving, so far as reasonably practicable, the 
information required by that form”. 

If an assessment of environmental impact may be required”” the deeming provision 
set out above?! does not have effect to treat the authority as having determined the 
conditions to which any relevant planning permission is to be subject unless either the 
mineral planning authority has adopted a screening opinion” or the Secretary of State 
or the Assembly has made a screening direction? to the effect that the ROMP 
development‘ in question is not EIA development”. 
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Where an application has been made under the above provisions in respect of a 


mining site, each of the mineral permissions relating to the site has effect, from the time 

when the application is finally determined?*, subject to the conditions to which it is 
i ee es 

determined?” that that permission is to be subject”. 
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For the meaning of ‘owner’ see para 748 note 5 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of mining site’ see para 746 ante. ; 

For the meaning of ‘mineral planning authority’ see para 29 ante. l 

For the ineaning of mineral permission’ see para 746 note 3 ante; and as to the construction of references 
to a mining site being a site to which an old mining permission or a mineral permission relates see 
para 746 note 6 ante. 

Environment Act 1995 s 96(1), Sch 14 para 6(1). 

As to the use of electronic communications see para 749 note 7 ante, 

le where electronic communications are used for the application. 

Environment Act 1995 Sch 14 para 6(2) (Sch 14 para 6(2), (3) amended by the Planning (Consequential 
Provisions) (Scotland) Act 1997 s 3, Sch 1 Pt III; the Environment Act 1995 Sch 14 para 6(2) amended 
in relation to England by the Town and Country Planning (Electronic Communications) (England) 
Order 2003, SI 2003/956, art 10(1), (3)(b) and in relation to Wales by the Town and Country Planning 
(Electronic Communications) (Wales) (No 1) Order 2004, S1 2004/3156, art 10(1), (3)(b)). For these 
purposes, the appropriate certificate is such a certificate (1) as would be required, under the Town and 
Country Planning Act 1990 s 65 (as substituted and amended) (see para 468 ante) and any provision of a 
development order made by virtue of s 65 (as substituted and amended), to accompany the application if 
it were an application for planning permission for minerals development; but (2) with such modifications 
as are required for these purposes; and s 65(6) (as substituted) (oftences) also has eftect in relation to any 
certificate purporting to be the appropriate certificate: Environment Act 1995 Sch 14 para 6(3) (as so 
amended). 

Environment Act 1995 Sch 14 para 6(5). 

For the meaning of “planning permission” see para 43 note 6 ante. In determining that a mineral 
permission is to be subject to any condition relating to development for which planning permission is 
granted by a development order, the mineral planning authority must have regard to any guidance issued 
for the purpose by the Secretary of State or, in relation to Wales, by the National Assembly for Wales: ibid 
Sch 14 para 6(7). As to the Secretary of State see para 19 ante; as to the transfer of functions under Sch 14 
(as amended), so far as exercisable in relation to Wales, to the Assembly see the National Assembly for 
Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the 
Assembly see para 20 ante. As to the prohibition on granting planning permission without consideration 
of the environmental information where an environmental impact assessment may be required see 
para 491 ante. 

For the meaning of ‘development’ see para 217 ante. 

Environment Act 1995 Sch 14 para 6(6). 

See note 7 supra. 

Environment Act 1995 Sch 14 para 6(8). 

Ibid Sch 14 para 6(9). Without prejudice to the generality of Sch 14 para 6(9), the further details which 
may be specified in a notice under that provision include any (1) information, plans or drawings; or (2) 
evidence verifying any particulars of details supplied to the authority in respect of the application in 
question, which it is reasonable for the authority to request for the purpose of enabling it to determine 
the application: Sch 14 para 6(10). 

Ibid Sch 14 para 6(9). 

Ibid Sch 14 para 9(1). 

Ibid Sch 14 para 9(2). As to appeals see further para 740 ante. 

le if the application is a Schedule 1 or Schedule 2 application within the meaning of the Town and 
Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999, 
SI 1999/293 (as amended) (see para 495 notes 3-4 ante) and is made on or after 15 November 2000. 
le the Environment Act 1995 Sch 14 para 6(8): see the text and notes 14-15 supra. 

For the meaning of ‘screening opinion’ see para 492 note 10 ante. 

For the meaning of “screening direction” see para 492 note 20 ante. 

For the meaning of ROMP development’ see para 741 ante. 

See the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293, reg 26A (22)(a) (as added); and para 744 ante. For the meaning of ‘EIA 
development’ see para 488 ante, 

For these purposes, an application made under the Environment Act 1995 Sch 14 para 6 (as amended) is 
finally determined when (1) the proceedings on the application, including any proceedings on or in 
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consequence of an application under the Town and Country Planning Act 1990 s 288 (as amended) (see 
para 47 ante) have been determined; and (2) any time for appealing under the Environment Act 1995 
Sch 14 para 9(1), or applying or further applying under Sch 14 para 6 (as amended), where there is a 
right to do so, has expired: Sch 14 para 2(4) (amended by the Planning (Consequential Provisions) 
(Scotland) Act 1997 s 3, Sch 1 Pt III). 

27 le under the Environment Act 1995 Sch 14 (as amended): see para 746 et seq ante, para 751 et seq post. 

28 Ibid Sch 14 para 10(1). Schedule 14 para 10(1) is without prejudice to Sch 14 para 6(8): Sch 14 
para 10(2). 


751. Permissions ceasing to have effect. Where no application! in respect of a 
mining site? has been served on the mineral planning authority? by the first review 
date*, or by such later date as may at any time be agreed upon in writing? between the 
applicant and the authority, each mineral permission” relating to the site” and identified 
in the notice of first periodic review served* in relation to the site ceases to have effect, 
except in so far as it imposes any restoration or aftercare condition”, on the day 
following the first review date or, as the case may be, such later agreed date’. 


le under the Environment Act 1995 s 96(1), Sch 14 para 6 (as amended): see para 750 ante. 

For the meaning of ‘mining site’ see para 746 ante. 

For the meaning of “mineral planning authority” see para 29 ante. 

For the meaning of ‘first review date’ see para 747 ante. 

As to the use of electronic communications see para 749 note 7 ante. 

For the meaning of ‘mineral permission’ see para 746 note 3 ante. 

As to the construction of references to a mining site being a site to which an old mining permission or 

a mineral permission relates see para 746 note 6 ante. 

8 le served under the Environment Act 1995 Sch 14 para 4: see para 748 ante. 

9 For the meaning of ‘restoration condition’ and ‘aftercare condition’ see para 712 ante (definitions applied 
by virtue of ibid s 96(2) (as amended)). 

10 Ibid Sch 14 para 7. 
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752. Reference of applications to the Secretary of State or the Assembly. 
The Secretary of State! or, in relation to Wales, the National Assembly for Wales? may 
give directions requiring applications to determine the conditions to which mineral 
permissions relating to a mining site are to be subject? made to any mineral planning 
authority* to be referred to him or to the Assembly for determination instead of being 
dealt with by the authority®. Such a direction may relate either to a particular 
application or to applications of a class specified in the direction”. 

Where an application is referred to the Secretary of State or the Assembly in 
accordance with such a direction, the relevant statutory provisions’ apply, with any 
necessary modifications, to his or its determination of the application as they apply to 
the determination of applications by the mineral planning authority”, but before 
determining the application the Secretary of State or the Assembly must, if either the 
applicant or the mineral planning authority so wishes, give each of them an opportunity 
of appearing before and being heard by a person appointed by the Secretary of State or 
the Assembly for the purpose”. The decision of the Secretary of State or the Assembly on 
the application is final'®. 


1 As to the Secretary of State see para 19 ante. 

2 As to the transfer of functions under the Environment Act 1995 Sch 14 (as amended), so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 Ie applications made under the Environment Act 1995 s 96(1), Sch 14 para 6 (as amended): see para 750 

ante. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

Environment Act 1995 Sch 14 para 8(1). 

Ibid Sch 14 para 8(2). 

le, subject to ibid Sch 14 para 8(3)(b), Sch 14 para 6(5), (6) (see para 750 ante) and Sch 14 para 11 (see 

para 753 post) so far as relating to applications under Sch 14 para 6 (as amended): Sch 14 para 8(3)(a). 
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8 Ibid Sch 14 para 8(3)(a). 


9 Ibid Sch 14 para 8(3)(b). 
10 Ibid Sch 14 para 8(3)(c). However, the Town and Country Planning Act 1990 ss 284, 288 (as amended) 


(see paras 43, 47 ante) apply as if the action mentioned in s 284(3) (as amended) included any decision of 
the Secretary of State or the Assembly on such an application: see the Environment Act 1995 Sch 14 


para 9(4)(b). 


753. Two or more applicants. Where a mineral planning authority’ has received 
from any person a duly made application for postponement of the first review date or for 
determination of the conditions to which mineral permissions relating to a mining site 
are to be subject?, that person may not make any further application under the provision 
in question in respect of the same site and, if the application has been determined, 
whether or not in the case of an application for determination of conditions it has been 
finally determined”, no other person may make an application under the provision in 
question in respect of the same site”. 

Where a mineral planning authority has received from any person in respect of a 
mineral site a duly made application such as is referred to above? and the authority 
receives from another person a duly made application under the provision in question in 
respect of the same site, then for the purpose of the determination of the applications 
and any appeal against such a determination, the relevant statutory provisions® have 
effect as if the applications were a single application received by the authority on the 
date on which the later application was received by the authority and references to the 
applicant are to be read as references to either or any of the applicants”. 


1 For the meaning of ‘mineral planning authority’ see para 29 ante. 

2 Ie an application under the Environment Act 1995 s 96(1), Sch 14 para 5 (see para 749 ante) or under 
Sch 14 para 6 (as amended) (see para 750 ante). 

3 As to when an application under ibid Sch 14 para 6 (as amended) is finally determined see para 750 note 
24 ante. 


4 Ibid Sch 14 para 11(1). 

5 See note 2 supra. 

6 le the Environment Act 1995 Sch 14 (as amended): see para 746 et seq ante, para 754 et seq post. 

7 Ibid Sch 14 para 11(2). 

754. Second and subsequent periodic reviews. The relevant statutory 


provisions' apply in respect of the second or any subsequent periodic review of the 
mineral permissions? relating to a mining site? as they apply to the first such periodic 
review, but as if any reference in those provisions to the ‘first review date”* were a 
reference to the review date? and the referencesó to the first periodic review were 
references to the periodic review in question”. For these purposes, in relation to a 
mining site, but subject to the right to apply for its postponementê, ‘review date’ means: 
(1) in the case of the second periodic review, the date falling 15 years after the date 
upon which an application for the determination of conditions? was finally 
determined’? in respect of the site; and 
(2) in the case of subsequent periodic reviews, the date falling 15 years after the date 
upon which there was last finally determined!! such an application made in 
respect of that site !2 as is referred to above’, 
1 de Environment Act 1995 s 96(1), Sch 14 paras 4-11 (as amended): see para 748 et seq ante, para 755 


For the meaning of ‘mineral permission’ see para 746 note 3 ante. 

For the meaning of ‘mining site’ see para 746 ante. 

For the meaning of first review date” see para 747 ante. 

Environment Act 1995 Sch 14 para 12(2)(a). 

le the references in ibid Sch 14 paras 4(1), 6(2)(a): see paras 748, 750 ante. 
Ibid Sch 14 para 12(2)(b). 


le subject to ibid Sch 14 para 5 (see para 749 ante) as applied by Sch 14 para 12(2). 
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9 Iean application under ibid Sch 14 para 6 (as amended): see para 750 ante. 


10 As to when an application under ibid Sch 14 para 6 (as amended) is finally determined see para 750 note 
24 ante. 


11 Te under ibid Sch 14 (as amended). 
12 Te an application under ibid Sch 14 para 6 (as amended) as applied by Sch 14 para 12(2). 
13 Ibid Sch 14 para 12(1). 


755. Compensation. The following provisions apply where: 
(1) an application made? in respect of a mining site? is finally determined?; and 
(2) the conditions to which the mineral permissions” relating to the site? are to be 
subject, as determined under the relevant statutory provisions®, differ in any 
respect from the proposed conditions set out in the application; and 
(3) the effect of the new conditions’, except in so far as they are restoration or 
aftercare conditions?, as compared with the effect of the existing conditions”, 
except in so far as they were restoration or aftercare conditions, is to restrict 
working rights in respect of the site!º. 

In such a case, the provisions of the Town and Country Planning Act 1990 relating to 
compensation!’ and statutory undertakers’? have effect" as if an order revoking or 
modifying planning permission** had been confirmed" by the Secretary of State’® or, in 
relation to Wales, by the National Assembly for Wales!” at the time when the application 
in question was finally determined and, as so confirmed, had effect to modify those 
permissions to the specified** extent'’. For these purposes, the order which is so treated 
as having been made under the 1990 Act?” is one whose only effect adverse to the 
interests of any person having an interest in the land or minerals comprised in the 
mineral site is to restrict working rights in respect of the site to the same extent as the 
relevant restriction”. 


1 le an application made under the Environment Act 1995 s 96(1), Sch 14 para 6 (as amended): see 
para 750 ante. 

2 For the meaning of ‘mining site’ see para 746 ante. 

3 As to when an application under the Environment Act 1995 Sch 15 para 6 (as amended) is finally 
determined see para 750 note 24 ante. 

4 For the meaning of ‘mineral permission’ see para 746 note 3 ante. 

5 As to the construction of references to a mining site being a site to which an old mining permission or 

a mineral permission relates see para 746 note 6 ante. 

le as determined under the Environment Act 1995 Sch 14 (as amended): see para 746 et seg ante. 

7 For these purposes, ‘the new conditions”, in relation to a mining site, means the conditions, determined 
under ibid Sch 14 (as amended), to which the mineral permissions relating to the site are to be subject: 
Sch 14 para 13(2). 

8 For the meaning of ‘restoration conditions’ and ‘aftercare conditions’ see para 712 ante (definitions 
applied by virtue of ibid s 96(2) (as amended)). 

9 For these purposes, ‘the existing conditions”, in relation to a mining site, means the conditions to which 
the mineral permissions relating to the site were subject immediately prior to the final determination of 
the application made under ibid Sch 14 para 6 (as amended) in respect of that site: Sch 14 para 13(2). 

10 Ibid Sch 14 para 13(1). For these purposes, working rights are restricted in respect of a mining site if any 
of: (1) the size of the area which may be used for the winning and working of minerals or the depositing 
of mineral waste; (2) the depth to which operations for the winning and working of minerals may 
extend; (3) the height of any deposit of mineral waste; (4) the rate at which any particular mineral may 
be extracted; (5) the rate at which any particular mineral waste may be deposited; (6) the period at the 
expiry of which any winning or working of minerals or depositing of mineral waste is to cease; or (7) the 
total quantity of minerals which may be extracted from, or of mineral waste which may be deposited on, 
the site, is restricted or reduced in respect of the mining site in question: Sch 14 para 13(3). For the 
meaning of ‘winning and working of minerals’ see para 16 note 2 ante; and for the meaning of 
‘depositing of mineral waste’ see para 16 note 3 ante (definitions applied by s 96(2) (as amended)). 

11 Ie the Town and Country Planning Act 1990 Pt IV (ss 107-118) (as amended): see para 914 et seq post. 

12 Te ibid Pt XI (ss 262-283) (as amended): see para 1009 et seq post. 

13 Ie subject to the Environment Act 1995 Sch 14 para 13(6) (as amended): see note 21 infra. 

14 Te an order under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. 

15 Te under ibid s 98 (as modified): see para 542 ante. 


o 


Para 756 Vol 46(2): Town and Country Planning 310 
Para /90. AA A TOO 


16 As to the Secretary of State see para 19 ante. l 
17 As to the transfer of functions under the Environment Act 1995 Sch 14 (as amended), so far as exercisable 


in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

18 le to the extent specified in the Environment Act 1995 Sch 14 para 13(6) (as amended): see note 21 infra. 

19 Ibid Sch 14 para 13(4) (Sch 14 para 13(4), (6) amended by the Planning (Consequential Provisions) 
(Scotland) Act 1997 ss 3, 4, Sch 1 Pt HI, Sch 2 para 60(2)). 

20 See note 14 supra. 

21 Environment Act 1995 Sch 14 para 13(5). For the purposes of the Town and Country Planning Act 1990 
s 116 (as amended) (modification of compensation provisions in respect of mineral working etc: see 
para 925 post) and of any regulations made under s 116 (as amended), the permissions treated as being 
modified by the order mentioned in the Environment Act 1995 Sch 14 para 13(4) (as amended and 
modified) are to be treated as if they were planning permissions for development which neither consists 
of nor includes any minerals development: Sch 14 para 13(6) (as amended: see note 19 supra). 


B. DISCONTINUANCE ORDERS 


756. Modification of provisions relating to discontinuance orders. The 
statutory provisions relating to discontinuance orders! do not apply to the use? of any 
land? for development* consisting of the winning and working of minerals? or involving 
the depositing of refuse or waste materials” except as specially” provided’. 


le the Town and Country Planning Act 1990 s 102(1)-(7) (as amended): see paras 546-547 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 

For the meaning of ‘depositing of refuse or waste materials’ see para 522 note 8 ante. 

Ie except as provided in the Town and Country Planning Act 1990 s 102(8), Sch 9 (as amended): see 
Sch 9 para 1(3) (as substituted); and para 757 note 9 post. 

8 Ibid s 102(8) (amended by the Planning and Compensation Act 1991 s 21, Sch 1 paras 1, 6). The Town 
and Country Planning Act 1990 Sch 9 (as amended) has effect for the purposes of making provision as 
respects land which is or has been so used: s 102(8). 
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757. Orders requiring discontinuance of mineral working etc. If, having 
regard to the development plan' and to any other material considerations, it appears to a 
mineral planning authority? that it is expedient in the interests of the proper planning of 
its area, including the interests of amenity”: 

(1) that any use? of land? for development” consisting of the winning and working 
of minerals’ or the depositing of refuse or waste materials should be 
discontinued or that any conditions should be imposed on the continuance of 
the winning and working or the depositing; 

(2) that any building or works? on land so used should be altered or removed; or 

(3) that any plant or machinery used for the winning and working or the depositing 
should be altered or removed, 

the mineral planning authority may by order require the discontinuance of that use, or 
impose such conditions as may be specified in the order on the continuance of it or, as 
the case may be, require such steps as may be so specified to be taken for the alteration 
or removal of the buildings or works or plant or machinery”. 

Such an order may impose a restoration condition!?; and, if such an order includes a 
restoration condition, or a restoration condition has previously been imposed in relation 
to the land!!, the order may also include any such aftercare condition’? as the mineral 
planning authority thinks fit!>. 

In a case where: 

(a) the use specified in the aftercare condition is a use for agriculture!*; 

(b) the land was in use for agriculture before the development began, or had 
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previously been used for agriculture and had not been used for any authorised 
purpose since its use for agriculture ceased; and 


(c) the Secretary of State! or, in relation to Wales, the National Assembly for 


Wales** has notified the mineral planning authority of the physical characteristics 
of the land when it was last used for agriculture, 


the land is brought to the required standard when its physical characteristics are restored, 
so far as it is practicable to do so, to what they were when it was last used for 
agriculture”; and, in any other case, where the use specified in the aftercare condition is 
a use for agriculture, the land is brought to the required standard when it is reasonably fit 
for that tse”. 


1 
2 
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For the meaning of “development plan' see para 91 ante. 

For these purposes, any reference to a mineral planning authority is to be construed, in relation to the 
exercise of functions with respect to the depositing of refuse or waste materials, other than mineral waste, 
as a reference to the authority entitled to discharge such functions: Town and Country Planning Act 1990 
s 102(8) (as amended), Sch 9 para 12 (added by the Planning and Compensation Act 1991 s 21, Sch 1 
paras 1, 15(14)). For the meaning of ‘mineral planning authority’ generally see para 29 ante; for the 
meaning of ‘functions’ see para 2 note 1 ante; and for the meaning of ‘depositing of refuse or waste 
materials’ see para 522 note 8 ante. 

As to the meaning of ‘amenity’ see para 158 note 8 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 

For the meaning of ‘buildings or works’ see para 43 note 9 ante. 

Town and Country Planning Act 1990 Sch 9 para 1(1) (amended by the Planning and Compensation 
Act 1991 Sch 1 paras 1, 15(1), (2)). The Town and Country Planning Act 1990 s 102(3)-(5), (7) (as 
amended) (see paras 546-547 ante) and s 103 (see paras 548-549 ante) apply to orders under Sch 9 para 1 
(as amended), but as if (1) references to the local planning authority were references to the mineral 
planning authority; and (2) the reference in s 103(2)(a) to s 102(2) were a reference to Sch 9 para 1(2) (as 
substituted) (see para 758 post): Sch 9 para 1(3) (substituted by the Planning and Compensation Act 1991 
Sch 1 paras 1, 15(3)). 

Town and Country Planning Act 1990 Sch 9 para 2(1) (substituted by the Planning and Compensation 
Act 1991 Sch 1 paras 1, 15(4)). For the meaning of ‘restoration condition’ see para 712 ante. 

le by virtue of any provision of the Town and Country Planning Act 1990. 

For the meaning of 'aftercare condition” see para 712 ante. 

Town and Country Planning Act 1990 Sch 9 para 2(2). Section 72(5), Sch 5 paras 2(3)-(9), 3-6 (as 
amended) (see paras 712-716 ante) apply in relation to an aftercare condition imposed under Sch 9 para 2 
(as amended) as they apply in relation to such a condition imposed under Sch 5 para 2 (as amended), but 
with the substitution for Sch 5 para 3(1), (2) of Sch 9 para 2(4), (5) (as amended): Sch 9 para 2(3). 

For the meaning of “agriculture” see para 16 note 6 ante. 

le the Secretary of State for Environment, Food and Rural Affairs. The statutory wording is the minister” 
(ie the Minister of Agriculture, Fisheries and Food: see para 714 note 4 ante); but see the Ministry of 
Agriculture, Fisheries and Food (Dissolution) Order 2002, SI 2002/794. 

As to the transfer of functions under the Town and Country Planning Act 1990 Sch 9 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
Town and Country Planning Act 1990 Sch 9 para 2(4) (amended by the Planning and Compensation 
Act 1991 Sch 1 paras 1, 15(5)). 

Town and Country Planning Act 1990 Sch 9 para 2(5). 


758. Planning permission granted by discontinuance order. A discontinuance 
order! may grant planning permission? for any development” of the land* to which the 
order relates, subject to such conditions as may be required by the relevant statutory 
provisions? or specified in the order”. 


1 


2 
3 


le an order under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 1 (as amended): see 
para 757 ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 

For the meaning of “development” see para 217 ante. 
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For the meaning of ‘land’ see para 2 note 10 ante. 

le by the Town and Country Planning Act 1990 s 72(5), Sch 5 para 1 (as amended): see para 711 ante. 
Ibid Sch 9 para 1(2) (substituted by the Planning and Compensation Act 1991 s 21, Sch 1 paras il, 15(3)). 
See also para 757 note 9 ante. As to the prohibition on granting planning permission without 
consideration of the environmental information where an environmental impact assessment may be 


required see para 491 ante. 


C. PROHIBITION ORDERS 


759. Prohibition of resumption of mineral working etc. Where it appears to 
the mineral planning authority! that development? of land? consisting of the winning 
and working of minerals* or involving the depositing of mineral waste? has occurred, but 
the winning and working or depositing has permanently ceasedº, the mineral planning 
authority may by order: 


(1) prohibit the resumption of the winning and working or the depositing; and 

(2) impose, in relation to the site, any specified” requirement*. 

The specified requirements are: 

(a) a requirement to alter or remove plant or machinery which was used for the 
purpose of the winning and working or the depositing or for any purpose 
ancillary to that purpose; 

(b) a requirement to take such steps as may be specified in the order, within such 
period as may be so specified, for the purpose of removing or alleviating any 
injury to amenity’ which has been caused by the winning and working or 
depositing, other than injury due to subsidence caused by underground mining 
operations; 

(c) arequirement that any condition subject to which planning permission!” for the 
development was granted or which has been imposed” shall be complied with; 
and 

(d) a restoration condition’. 

If such an order includes a restoration condition, or a restoration condition has 


previously been imposed’? in relation to the site, the order may include any such 
aftercare condition!* as the mineral planning authority thinks fit!5, 
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For the meaning of ‘mineral planning authority’ for these purposes see para 757 note 2 ante. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 

For the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 

The mineral planning authority may assume that the winning and working or the depositing has 
permanently ceased only when (1) no winning and working or depositing has occurred, to any 
substantial extent, at the site for a period of at least two years; and (2) it appears to the mineral planning 
authority, on the evidence available to it at the time when it makes the order, that resumption of the 
winning and working or depositing to any substantial extent at the site is unlikely: Town and Country 
Planning Act 1990 s 102(8) (as amended), Sch 9 para 3(2) (substituted by the Planning and Compensation 
Act 1991 s 21, Sch 1 paras 1, 15(6)). 


le any such requirement as is specified in the Town and Country Planning Act 1990 Sch 9 para 3(3) (as 
substituted). 


Ibid Sch 9 para 3(1) (substituted by the Planning and Compensation Act 1991 Sch 1 paras 1, 15(6)). 
As to the meaning of ‘amenity’ see para 158 note 8 ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 

le by virtue of any provision of the Town and Country Planning Act 1990. 


Ibid Sch 9 para 3(3) (substituted by the Planning and Compensation Act 1991 Sch 1 paras 1, 15(6)). For 
the meaning of ‘restoration condition’ see para 712 ante. 


See note 11 supra. 


For the meaning of ‘aftercare condition’ see para 712 ante. 
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15 Town and Country Planning Act 1990 Sch 9 para 3(4). Section 72(5), Sch 5 paras 2(3)-(9), 3-6 (as 
amended) (see paras 712-716 ante) apply in relation to an aftercare condition imposed under Sch 9 para 3 
(as amended) as they apply to such a condition imposed under Sch 9 para 2 (as amended): Sch 9 
para 3(5). See also para 757 note 13 ante. 


760. Procedure for making orders; objections. Where a mineral planning 
authority’ submits a prohibition order? to the Secretary of State? or, in relation to Wales, 
to the National Assembly for Wales? for his or its confirmation”, it must serve notice of 
the order on: 

(1) any person who is an owner” or occupier of any of the land” to which the order 

relates; and 

(2) any other person who in the opinion of the authority will be affected by the 

order?. 

The notice must specify the period, not being less than 28 days from the service of 
the order, within which any person on whom it is served may require the Secretary of 
State or the Assembly to give him an opportunity of appearing before, and being heard 
by, a person appointed by the Secretary of State or the Assembly for the purpose”; and, 
if within that period such a person so requires, before the Secretary of State or the 
Assembly confirms the order he or it must give such an opportunity both to that person 
and to the mineral planning authority?*. 


1 For the meaning of ‘mineral planning authority’ for these purposes see para 757 note 2 ante. 
le an order under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 3 (as amended): see 
para 759 ante. 

3 As to the Secretary of State see para 19 ante. 

4 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 9 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

5 Ie under the Town and Country Planning Act 1990 Sch 9 para 4 (as amended): see the text and notes 
6-10 infra; and para 761 post. 

6 For the meaning of ‘owner’ see para 17 note 1 ante. 

7 For the meaning of ‘land’ see para 2 note 10 ante. 

8 Town and Country Planning Act 1990 Sch 9 para 4(2). 

9 Ibid Sch 9 para 4(3), (5). As to the service of notices see para 54 ante. 

10 Ibid Sch 9 para 4(4). 


761. Confirmation of orders by the Secretary of State or the Assembly. A 
prohibition order! does not take effect unless it is confirmed by the Secretary of State? 
or, in relation to Wales, by the National Assembly for Wales” either without modification 
or subject to such modifications as he or it considers expedient*. Where such an order 
has been confirmed by the Secretary of State or the Assembly, the mineral planning 
authority” must serve a copy of the order on every person who was entitled® to be 
served with notice of its submission to the Secretary of State or the Assembly’. 

Where such an order takes effect, any planning permission® for the development? to 
which the order relates ceases to have effect'®; but this provision is without prejudice to 
the power of the mineral planning authority, on revoking the order, to make a further 
grant of planning permission for development consisting of the winning and working of 
minerals or involving the depositing of mineral waste’?. 


1 Jean order under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 3 (as amended): see 
para 759 ante. 

2 As to the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 9 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 Town and Country Planning Act 1990 Sch 9 para 4(1). As to refusal to confirm an order see R v Secretary 
of State for Wales, ex p Mid-Glamorgan County Council [1995] JPL 1146, CA. 
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For the meaning of “mineral planning authority for these purposes see para 757 note 2 ante. 

le under the Town and Country Planning Act 1990 Sch 9 para 4(2): see para 760 ante. 

Ibid Sch 9 para 4(6). 

For the meaning of ‘planning permission” see para 43 note 6 ante. 

For the meaning of ‘development’ see para 217 ante. 

Town and Country Planning Act 1990 Sch 9 para 4(7). 

For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. l 
Town and Country Planning Act 1990 Sch 9 para 4(8) (amended by the Planning and Compensation 
Act 1991 s 21, Sch 1 paras 1, 15(7)). For the meaning of ‘depositing of mineral waste” see para 16 note 
3 ante. As to the prohibition on granting planning permission without consideration of the 
environmental information where an environmental impact assessment may be required see para 491 


ante. 


D. SUSPENSION ORDERS 


762. Suspension orders. Where it appears to the mineral planning authority! that 
development? of land? consisting of the winning and working of minerals* or involving 
the depositing of mineral waste has occurred, but the winning and working or 
depositing has been temporarily suspended®, the mineral planning authority may by 
order (a “suspension order’) require that steps be taken for the protection of the 
environment”. 


A suspension order must specify a period, commencing with the date on which it is 


to take effect, within which any required step for the protection of the environment is to 


be 
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taken and may specify different periods for the taking of different steps”. 


For the meaning of 'mineral planning authority” for these purposes see para 757 note 2 ante. 

For the meaning of “development” see para 217 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of the winning and working of minerals’ see para 16 note 2 ante. 

For the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 

The mineral planning authority may assume that the winning and working or the depositing has been 
temporarily suspended only when (1) no such winning and working or depositing has occurred, to any 
substantial extent, at the site for a period of at least 12 months; but (2) it appears to the mineral planning 
authority, on the evidence available to it at the time when it makes the order, that a resumption of such 
winning and working or depositing to a substantial extent is likely: Town and Country Planning Act 1990 
s 102(8) (as amended), Sch 9 para 5(3) (substituted by the Planning and Compensation Act 1991 s 21, 
Sch 1 paras 1, 15(9)). As to the resumption of working after a suspension order see para 766 post. 
Town and Country Planning Act 1990 s 336(1), Sch 9 para 5(1), (2) (Sch 9 para 5(1) substituted by the 
Planning and Compensation Act 1991 Sch 1 paras 1, 15(8)). For these purposes, ‘steps for the protection 
of the environment” means steps for the purpose (1) of preserving the amenities of the area in which the 
land in, on or under which the development was carried out is situated during the period while the 
winning and working or the depositing is suspended; (2) of protecting that area from damage during that 
period; or (3) of preventing any deterioration in the condition of the land during that period: Town and 
Country Planning Act 1990 Sch 9 para 5(4) (substituted by the Planning and Compensation Act 1991 
Sch 1 paras 1, 15(9)). As to the meaning of ‘amenity’ see para 158 note 8 ante. 

Town and Country Planning Act 1990 Sch 9 para 5(5). 


763. Supplementary suspension orders. At any time when a suspension order! is 


in operation the mineral planning authority? may by order (a ‘supplementary suspension 
order’) direct: 


O Ne 
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(1) that steps for the protection of the environment? shall be taken in addition to, or 
in substitution for, any of the steps which the suspension order or a previous 
order? specified as required to be taken; or 


(2) that the suspension order or any supplementary order? shall cease to have effect”. 


For the meaning of ‘suspension order’ see para 762 ante. 

For the meaning of ‘mineral planning authority’ for these purposes see para 757 note 2 ante. 
For the meaning of ‘steps for the protection of the environment’ see para 762 note 7 ante. 
le under the Town and Country Planning Act 1990 s 102(8) (as amended), Sch 9 para 6(1). 
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5 See note 4 supra. 
6 ‘Town and Country Planning Act 1990 s 336(1), Sch 9 para 6(1), (2). 


764. Confirmation, coming into effect and registration of orders. A 
suspension order! or a supplementary suspension order? does not take effect unless it is 
confirmed by the Secretary of State? or, in relation to Wales, by the National Assembly 
for Wales* either without modification or subject to such modifications as he or it 
considers expedient”; and the statutory provisions relating to notice and objections® have 
effect in relation to such an order submitted to the Secretary of State or the Assembly for 
confirmation as they have effect in relation to a prohibition order’ so submitted? to him 
or to it”. A supplementary suspension order revoking a suspension order or a previous 
supplementary suspension order and not requiring that any fresh step be taken for the 
protection of the environment!” takes effect without confirmation". 

Where a suspension order or supplementary suspension order has been confirmed by 
the Secretary of State or the Assembly, the mineral planning authority!? must serve a 
copy of the order on every person who was entitled’? to be served with notice of the 
Order. 

A suspension order or a supplementary suspension order is a local land charge?”. 


For the meaning of ‘suspension order’ see para 762 ante. 

For the meaning of ‘supplementary suspension order’ see para 763 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 Sch 9 (as amended), so 

far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

5 Town and Country Planning Act 1990 s 102(8) (as amended), Sch 9 para 7(1). Schedule 9 para 7(1) is 
subject to Sch 9 para 7(2) (see the text and notes 9-10 infra): Sch 9 para 7(1). 

6 Ie ibid Sch 9 para 4(2)-(5): see para 760 ante. 

7 ea notice under ibid Sch 9 para 3 (as amended): see para 759 ante. 

8 Ie under ibid Sch 9 para 4 (as amended): see paras 760-761 ante. 

9 Ibid Sch 9 para 7(3). 

10 For the meaning of ‘steps for the protection of the environment’ see para 762 note 7 ante. 

11 Town and Country Planning Act 1990 Sch 9 para 7(2). 

12 For the meaning of ‘mineral planning authority’ for these purposes see para 757 note 2 ante. 

13 Te by virtue of the Town and Country Planning Act 1990 Sch 9 para 7(3). 

14 Ibid Sch 9 para 7(4). 

15 Ibid Sch 7 para 8. As to registration see LAND CHARGES. 
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765. Review of suspension orders and supplementary suspension orders. It 
is the duty of a mineral planning authority’: 

(1) to undertake, in accordance with the following provisions, reviews of suspension 
orders? and supplementary suspension orders? which are in operation in its area; 
and 

(2) to determine whether the authority should make, in relation to any land* to 
which a suspension order or supplementary suspension order applies, a 
prohibition order? or a supplementary suspension Gider. 

The first review of a suspension order must be undertaken not more than five years 
from the date on which the order takes effect”; and each subsequent review must be 
undertaken not more than five years after the previous review”. If a supplementary 
suspension order is in operation for any part of the area for which a suspension order is 
in operation, they must be reviewed together’. 

If a mineral planning authority has made a supplementary suspension order which 
requires the taking of steps for the protection of the environment”? in substitution for all 
the steps required to be taken by a previous suspension order or supplementary 
suspension order, the authority must undertake reviews of the supplementary suspension 


order in accordance with the following provisions?”: 
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(a) the first review must be undertaken not more than five years from the date on 


which the order takes effect*?; and l 
(b) each subsequent review must be undertaken not more than five years after the 


previous review’. a . 
The duties so imposed to undertake reviews are in addition to, and not in 


DAA E i E 
substitution for, the duties otherwise'* imposed". 


For the meaning of ‘mineral planning authority’ for these purposes see para 757 note 2 ante. 

For the meaning of ‘suspension order’ see para 762 ante. 

For the meaning of ‘supplementary suspension order’ see para 763 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

le an order under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 3 (as amended): see 
para 759 ante. 

6 Ibid Sch 9 para 9(1). 

7 Ibid Sch 9 para 9(2). 

8 Ibid Sch 9 para 9(3). 

9 Ibid Sch 9 para 9(4). 

10 For the meaning of ‘steps for the protection of the environment’ see para 762 note 7 ante. 

11 Town and Country Planning Act 1990 Sch 9 para 9(5). 

12 Ibid Sch 9 para 9(6). 

13 Ibid Sch 9 para 9(7). 

14 Te imposed by the Environment Act 1995 s 96(1), Sch 14 (as amended): see para 746 et seq ante. 
15 Town and Country Planning Act 1990 Sch 9 para 9(8); Interpretation Act 1978 s 17(2). 
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766. Resumption of mineral working after suspension order. Nothing in a 
suspension order! or a supplementary suspension order? prevents the recommencement 
of development’ consisting of the winning and working of minerals* or involving the 
depositing of mineral waste” at the site in relation to which the order has effect”; but no 
person may recommence such development without first giving the nuneral planning 
authority” notice of his intention to do so”. A notice so given must specify the date on 
which the person giving the notice intends to recommence the development”. 

The mineral planning authority must revoke the order if the winning and working of 
minerals or the depositing of mineral waste has recommenced to a substantial extent at 
the site in relation to which the order has effect'®; and, if the authority does not revoke 
the order before the end of the period of two months from the date specified in the 
notice!!, the person who gave that notice may apply to the Secretary of State! or, in 
relation to Wales, to the National Assembly for Wales!” for the revocation of the order!*. 

If he or it is required to do so by the person who gave the notice or by the mineral 
planning authority, the Secretary of State or the Assembly must, before deciding 
whether to revoke the order, give him and the mineral planning authority an 
opportunity of appearing before, and being heard by, a person appointed by the 
Secretary of State or the Assembly for the purpose’. 

If the Secretary of State or the Assembly is satisfied that the winning and working of 
minerals or the depositing of mineral waste has recommenced to a substantial extent at 
the site in relation to which the order has effect, he or it must revoke the order!®; and, 
if he or the Assembly so revokes an order, he or the Assembly must give notice of its 


revocation to the person who applied to him or to the Assembly for the revocation and 
to the mineral planning authority”. 


For the meaning of ‘suspension order’ see para 762 ante. 

For the meaning of ‘supplementary suspension order’ see para 763 ante. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 
For the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 


Town and Country Planning Act 1990 s 102(8) (as amended), Sch 9 para 10(1) (amended by the 
Planning and Compensation Act 1991 s 21, Sch 1 paras 1, 15(10)). 
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7 For the meaning of ‘mineral planning authority’ for these purposes see para 757 note 2 ante. 

8 Town and Country Planning Act 1990 Sch 9 para 10(2). 

9 Ibid Sch 9 para 10(3) (amended by the Planning and Compensation Act 1991 Sch 1 paras 1, 15(11)). 

10 Town and Country Planning Act 1990 Sch 9 para 10(4) (substituted by the Planning and Compensation 
Act 1991 Sch 1 paras 1, 15(12)). 


11 le the notice under the Town and Country Planning Act 1990 Sch 9 para 10(2): see the text and notes 
7-8 supra. 

12 As to the Secretary of State see para 19 ante. 

13 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 9 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

14 Town and Country Planning Act 1990 Sch 9 para 10(5). Notice of such an application must be given by 
the applicant to the mineral planning authority: Sch 9 para 10(6). 

15 Ibid Sch 9 para 10(7). 

16 Ibid Sch 9 para 10(8) (substituted by the Planning and Compensation Act 1991 Sch 1 paras 1, 15(13)). 

17 Town and Country Planning Act 1990 Sch 9 para 10(9). 


E. DEFAULT POWERS 


767. Default powers of the Secretary of State or the Assembly in relation to 
discontinuance, prohibition and suspension orders. If it appears to the Secretary 
of State! or, in relation to Wales, to the National Assembly for Wales? to be expedient 
that any discontinuance order’, prohibition order*, suspension order? or supplementary 
suspension order® should be made, he or it may himself or itself make such an order’; 
and such an order which is so made has the same effect as if it had been made by the 
mineral planning authority® and confirmed by the Secretary of State or the Assembly’. 
The Secretary of State or Assembly may not, however, make such an order without 
consulting!’ the mineral planning authority". 

Where the Secretary of State or the Assembly proposes to make a discontinuance 
order!2, he or it must serve a notice of the proposal on the mineral planning authority’. 
The notice must specify the period, not being less than 28 days from the date of its 
service, within which the authority may require an opportunity of appearing before, and 
being heard by, a person appointed by the Secretary of State or the Assembly for the 
purpose!*; and, if within that period the authority so requires, before the Secretary of 
State or the Assembly makes the order, he or it must give the authority such an 
opportunity’. 

The statutory provisions!é relating to the procedure to be followed in connection 
with the submission by the mineral planning authority of any order’’, its confirmation 
by the Secretary of State or the Assembly and the service of copies of it as confirmed 
have effect, subject to any necessary modifications, in relation to any proposal by the 
Secretary of State or the Assembly to make such an order, its making and the service of 
copies of it. 

1 As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 Sch 9 (as amended), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
le any order under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 1 (as amended): see 
para 757 ante. 

Ie any order under ibid Sch 9 para 3 (as amended): see para 758 ante. 

Ie any order under ibid Sch 9 para 5 (as amended): see para 762 ante. 

Ie any order under ibid Sch 9 para 6: see para 763 ante. 

Ibid Sch 9 para 11(1). 

For the meaning of “mineral planning authority” for these purposes see para 757 note 2 ante. 

Town and Country Planning Act 1990 Sch 9 para 11(2). 

For the meaning of ‘consult’ see para 2 note 1 ante. 
Town and Country Planning Act 1990 Sch 9 para 11(3). 
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12 See note 3 supra. 
13 Town and Country Planning Act 1990 Sch 9 para 11(4). 
14 Ibid Sch 9 para 11(5). As to the service of notices see para 54 ante. 


15 Ibid Sch 9 para 11(6). l p 
16 Ie the provisions of ibid Sch 9 (as amended) (see para 757 et seq ante) and of any regulations made under 
the Town and Country Planning Act 1990. As to the making of regulations generally see para 3 ante. 


17 le any order to which ibid Sch 9 para 11(1) applies. 
18 Ibid Sch 9 para 11(7). 


F. ENFORCEMENT 


768. Enforcement of discontinuance, prohibition and suspension orders; in 
general. A person who contravenes a discontinuance, prohibition or suspension order! 
is guilty of an offence and liable on conviction on indictment to a fine or on summary 
conviction to a fine not exceeding the statutory maximum’. 

Where steps required by such an order have not been taken within the specified 
period, the mineral planning authority? may enter the land* and take the required step?. 

These provisions have already been discussed in more detail in the general context of 
enforcement®. 


1 As to discontinuance, prohibition and suspension orders see para 756 et seq ante. 

2 See the Town and Country Planning Act 1990 s 189(1)-(3); and para 596 ante. As to the statutory 
defences see s 189(4), (5); and para 596 ante. 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

See the Town and Country Planning Act 1990 s 190(1), (2); and para 597 ante. 

See paras 596-597 ante. 
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(2) CONTROL OF ADVERTISEMENTS 


(i) In general 


769. Regulations controlling display of advertisements. Regulations’ must 
make provision for restricting or regulating the display of advertisements? so far as it 
appears to the Secretary of State? or, in relation to Wales, to the National Assembly for 
Wales* to be expedient in the interests of amenity? or public safety”. Without prejudice 
to the generality of the above, any such regulations may provide for: 

(1) regulating the dimensions, appearance and position of advertisements which 
may be displayed, the sites on which advertisements may be displayed and the 
manner in which they are to be affixed to the land’; 

(2) requiring the consent of the local planning authority to be obtained for the 
display of advertisements, or of advertisements of any class specified in the 
regulations; 

(3) applying, in relation to any such consent and to applications for such consent, 
any of the specified provisions®, subject to such adaptations and modifications as 
may be specified in the regulations; 

(4) the constitution, for the purposes of the regulations, of such advisory 
committees as may be prescribed” by the regulations, and for determining the 
manner in which the expenses of any such committee are to be defrayed’®, 

The regulations may also make provision as to: 

(a) the form and manner in which an application for consent must be made; 

(b) particulars of such matters as are to be included in the application; 

(c) any documents or other materials which must accompany the application!!. 
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Regulations made for these purposes may”? provide that any appeal from the decision 
of the local planning authority, on an application for its consent under the regulations, 
shall be to an independent tribunal constituted in accordance with the regulations, 
instead of being an appeal to the Secretary of State or the Assembly". If any tribunal is 
so constituted, the Secretary of State or the Assembly may pay to the chairman and 
members of the tribunal such remuneration, whether by way of salaries or by way of 
fees, and such reasonable allowances in respect of expenses properly incurred in the 
performance of their duties, as he may with the consent of the Treasury, or as the 
Assembly may, determine!*. 


1 Je under the Town and Country Planning Act 1990. As to the making of regulations see generally para 3 
ante. 

2 For the meaning of ‘advertisement’ see para 770 post. 

3 As to the Secretary of State see para 19 ante. 

4 As to the transfer of functions under the Town and Country Planning Act 1990 s 220 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

5 For guidance as to the consideration of ‘amenity’ in connection with outdoor advertisement control see 
PPG19—Onutdoor advertisement control; and as to the general status of such guidance see para 9 ante. As to 
the meaning of ‘amenity’ generally see para 158 note 8 ante. 

6 ‘Town and Country Planning Act 1990 s 220(1). In exercise of the power so conferred, and prior to the 
transfer of functions in Wales to the Assembly, the Secretary of State made the Town and Country 
Planning (Control of Advertisements) Regulations 1992, SI 1992/666 (as amended) (see para 770 et seq 
post), which came into force on 6 April 1992: reg 1. Despite the existence of a parallel regulatory regime 
for granting consent for the display of advertisements under the 1992 Regulations, signage of premises is 
also a relevant consideration in determining an application for planning permission under the Town and 
Country Planning Act 1990 Pt III (ss 55-106B) (as amended): see Entertainu Ltd v First Secretary of State 
(No 2) [2004] EWHC 2566 (Admin), [2004] All ER (D) 362 (Oct). 

In England, the functions of local planning authorities under the Town and Country Planning 
Act 1990 s 220 (as amended) are exercisable by district planning authorities: s 1(5)(c) (as amended), Sch 1 
para 14. Schedule 1 para 14 does not, however, apply in Greater London: Sch 1 para 21(1). Nor does it 
apply if the application relates to land in a National Park: see Sch 1 para 4(2) (as amended); and para 39 
ante. For the meaning of ‘functions’ see para 2 note 1 ante; as to local planning authorities see para 28 et 
seq ante; and as to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29. As to 
district planning authorities (of which there are none in Wales) see para 28 ante; and as to the National 
Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et seq. 

As to the powers of local authorities and statutory undertakers to contribute towards any expenses 
incurred by a local planning authority in or in connection with the performance of any of its functions 
under Pt VIII Ch III (ss 220-225) (as amended) (see the text and notes 7-15 infra; and para 770 et seq 
post) see s 306(2)(b) (as amended); and para 50 ante at head (c) in the text; and as to the application of 
Pt VIII Ch III (ss 220-225) (as amended) to Crown land see ss 293, 296 (as amended; s 296 prospectively 
repealed); and para 11 ante. 

7 For the meaning of ‘land’ see para 2 note 10 ante. 

8 The provisions so specified are: (1) the provisions of the Town and Country Planning Act 1990 Pt III 
(ss 55-106B) (as amended) (see para 217 et seq ante) relating to planning permission and to applications 
for planning permission, except s 56 (as amended) (see para 221 ante), s 65 (as substituted and amended) 
(see para 468 ante), s 69(3), (4) (as substituted) (see para 466 ante), s 71 (as amended) (see para 473 ante), 
ss 91-96 (as amended) (see paras 519, 537 et seq ante), s 100 (as amended) (see para 544 ante), s 101 (as 
amended) (see para 704 ante) and s 101(4), Sch 8 (as amended) (see para 705 et seq post); (2) ss 137-141 
(as amended) (see para 966 et seq post), s 143 (see para 974 post), s 144 (as amended) (see para 977 post), 
except so far as they relate to purchase notices served in consequence of such orders as are mentioned in 
s 137(1)(b), (c) (see para 966 post); (3) s 316 (as substituted) (see para 891 post): s 220(3) (amended by the 
Planning and Compensation Act 1991 ss 31, 32, 84(6), Sch 6 paras 8, 21, Sch 7 paras 8, 37, Sch 19 Pts I, 
ID). Until a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121, the Town 
and Country Planning Act 1990 s 62 (as prospectively substituted) (see para 448 ante) is also included in 
the exceptions listed in head (1) supra: s 220(3)(a) (as so amended; further amended by the Planning and 
Compulsory Purchase Act 2004 s 120, Sch 9, partly as from a day to be appointed: see para 4 ante). For 
the meaning of ‘planning permission’ see para 43 note 6 ante; and for the meaning of ‘purchase notice’ 
see para 966 post. 

9 For the meaning of ‘prescribed’ see para 16 note 5 ante. At the date at which this title states the law, no 
such advisory committees had been so constituted. 
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10 Town and Country Planning Act 1990 s 220(2). Any expenses incurred by the Secretary of State or the 
Assembly under s 220(5) (see the text and note 14 infra) or in the payment of any committee established 
under s 220 (as amended) must be paid out of money provided by Parliament: see s 311(1)(a); and para 51 
ante at head (1) in the text. 

11 Ibid s 220(2A) (added by the Planning and Compulsory Purchase Act 2004 s 42(4)). 

12 le without prejudice to the generality of the powers conferred by the Town and Country Planning 
Act 1990 s 220 (as amended). 

13 Ibid s 220(4). 

14 Ibid s 220(5). See also note 10 supra. ` 


770. Meaning of “advertisement”. ‘Advertisement’ means!, except in so far as the 
context otherwise requires, any word?, letter, model, sign”, placard, board, notice, 
awning, blind, device or representation, whether illuminated or not, in the nature of, 
and employed wholly or partly for the purposes of, advertisement, announcement or 
direction”. This includes? any hoarding or similar structure” used or designed, or adapted 
for use and anything else principally used, or designed or adapted principally for use, for 
the display of advertisements, and references to the display of advertisements are to be 
construed accordingly’. For the purposes of the relevant regulations”, however, 
“advertisement” does not include anything employed wholly as a memorial or as a 
railway signal”. 


1 Te in the Town and Country Planning Act 1990, 

A mere name may be an advertisement: R v Vaughan, ex p LCC (1896) 12 TLR 193, DC; Westminster 
Gazette v Bell (1925) 69 Sol Jo 590 at 591, DC. See also LCC v Savoy Hotel Co Ltd (1896) 60 JP 
457, DC. 

3 A high-powered beam of light can be a ‘sign’, and therefore an advertisement, within the meaning of the 
statutory definition: Newport Borough Council v Secretary of State for Wales, Great Yarmouth Borough Council v 
Secretary of State for the Environment [1997] JPL 650. 

4 Town and Country Planning Act 1990 s 336(1) (definition amended by the Planning and Compensation 
Act 1991 s 24(a)-(c)). 

5 le without prejudice to the previous provisions of this definition. 

6 A wall or a building with advertisement panels attached is not a similar structure (Royle v Orme (1932) 
96 JP 468, DC; Borough Billposting Co Ltd v Manchester Corpn [1948] 1 All ER 807, DC; but 
cf Horlicks Ltd v Garvie [1939] 1 All ER 335, DC); nor is a gable end (Gloucester Billposting Co Ltd v 
Hopkins (1932) 96 JP 462, DC). 

7 Town and Country Planning Act 1990 s 336(1) (as amended: see note 4 supra). 

8 Ie for the purposes of the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666 (as amended): see para 774 et seq post. 

9 Ibid reg 2(1). 


771. Power to make different advertisement regulations for different areas. 
Regulations controlling the display of advertisements! may make different provision 
with respect to different areas, and in particular may make special provision with respect 
to: 

(1) conservation areas?: 

(2) areas defined for the purposes of the regulations as experimental areas?, and 

(3) areas defined for the purposes of the regulations as areas of special control”. 

The regulations may? prohibit the display in an area of special control of all 
advertisements except advertisements of such classes, if any, as may be prescribedº. 


1 Je regulations made for the purposes of the Town and Country Planning Act 1990 s 220 (as amended): 
see para 769 ante. For the meaning of ‘advertisement’ see para 770 ante. 

2 For the meaning of “conservation area” see para 1169 post. For general restrictions in respect of 

advertisements in conservation areas see paras 779, 802, 803, 808 post; for guidance on these restrictions 
see PPG19—Outdoor advertisement control; and as to the general status of such guidance see para 9 ante. 

3 An area may be so defined as an experimental area for a prescribed period for the purpose of assessing the 
effect on amenity or public safety of advertisements of a prescribed description: Town and Country 
Planning Act 1990 s 221(2). For the meaning of ‘prescribed’ see para 16 note 5 ante: and as to the 
meaning of ‘amenity’ for these purposes see para 769 note 5 ante, 


321 Control of Particular Types of Development Para 778. 
D a E AS SA ES 


4 Ibids 221(1). An area may be so defined as an area of special control if it is (1) a rural area; or (2) an area 
which appears to the Secretary of State or, in relation to Wales, to the National Assembly for Wales to 
require special protection on grounds of amenity: s 221(3). As to the Secretary of State see para 19 ante; 
as to the transfer of functions under s 221 (as amended), so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. In exercise of the power so conferred, and 
prior to the transfer of functions in Wales to the Assembly, the Secretary of State made the Town and 
Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, regs 18, 19, Sch 5: see 
paras 826-828 post. As to the making of regulations generally see para 3 ante. 

In England, the functions of local planning authorities under the Town and Country Planning 
Act 1990 s 221 (as amended) are exercisable by district planning authorities: see s 1(5)(c) (as amended), 
Sch 1 para 14. Schedule 1 para 14 does not, however, apply in Greater London: Sch 1 para 21(1). For the 
meaning of ‘functions’ see para 2 note 1 ante; as to local planning authorities see para 28 et seq ante; and 
as to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29. As to district planning 
authorities (of which there are none in Wales) see para 28 ante. 

5 Ie without prejudice to the generality of ibid s 221(1): see the text and notes 1-4 supra. 

6 Ibid s 221(4). Areas of special control for the purposes of regulations under s 221 (as amended) may be 
defined by means of orders made or approved by the Secretary of State or the Assembly in accordance 
with the provisions of the regulations: s 221(5). Except in so far as may be provided by s 288 (as 
amended) (see para 47 ante), the validity of any order made in pursuance of s 221(5) may not be 
questioned in any legal proceedings whatsoever: see s 284(1)(e), (2)(d); and para 43 ante. 

Where the Secretary of State or the Assembly is authorised by the regulations to make or approve any 
such order, the regulations must provide for (1) the publication of notice of the proposed order in such 
manner as may be prescribed; (2) the consideration of objections duly made to it; and (3) the holding of 
such inquiries or other hearings as may be prescribed, before the order is made or approved: s 221(6). 


772. Other statutory controls on advertisements. A number of local Acts 
prohibit the erection of hoardings and similar structures in or abutting on or adjoining’ 
any street without the consent of the local authority, and byelaws for good rule and 
government and the suppression of nuisances* commonly contain provisions respecting 
advertising matter in streets. l 

No person may use for any purpose a hoarding or similar structure that is in or 
adjoins any street unless it is securely fixed to the satisfaction of the council which, in 
relation to that street, is the appropriate authority”; and various special enactments 
control the exhibition of advertisements and placards in streets in London”. 

A person who, without either the consent of the highway authority for the highway 
in question or an authorisation given by or under an enactment or a reasonable excuse, 
paints or otherwise inscribes or affixes any picture, letter, sign or other mark upon the 
surface of a highway or upon any tree, structure or works on or in a highway is guilty of 
an offence”. 


1 For the meaning of ‘in or abutting on or adjoining’ see Barnett v Covell (1903) 68 JP 93, DC; Rockleys Ltd 
v Pritchard (1909) 101 LT 575, DG; Stockport Corpn v Rollinson (1910) 102 LT 567, DC. 
2 Ie under the Local Government Act 1972 s 235 (as amended): see LOCAL GOVERNMENT vol 29(1) 


(Reissue) para 426. 
3 See the Highways Act 1980 s 173 (as amended); and HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 


Reissue) para 377. 
4 See eg the London County Council (General Powers) Act 1954 s 20 (as amended); and HIGHWAYS, 


STREETS AND BRIDGES vol 21 (2004 Reissue) para 848. 
5 See the Highways Act 1980 s 132 (as amended); and HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 


Reissue) para 380. 


773. Planning permission not needed for advertisements complying with 
the regulations. Where the display of advertisements in accordance with regulations 
made! for the control of advertisements? involves development” of land*: 

(1) planning permission” for that development is deemed' to be granted; and 

(2) no application is necessary” for that development”. 


1 Je under the Town and Country Planning Act 1990 s 220 (as amended): see para 769 ante. 
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For the meaning of “advertisement” see para 770 ante. 

For the meaning of “development” see para 217 ante. 

For the meaning of land” see para 2 note 10 ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante, 

le by virtue of the Town and Country Planning Act 1990 s 222. 

le under ibid Pt III (ss 55-106B) (as amended): see para 217 et seq ante. l l 

Ibid s 222. As to the prohibition on granting planning permission without consideration of the 
environmental information where an environmental impact assessment may be required see para 491 


ante. x 


(ii) Control of Display 


A. IN GENERAL 


774. Application of control regulations. The Town and Country Planning 
(Control of Advertisements) Regulations 1992! apply to the display on any site? in 
England or Wales of any advertisement?. 


The provisions relating to deemed consent* and express consent? respectively do not 


apply to any advertisement falling within Class A to Class J? provided the advertisement 
complies with any specified conditions and limitations” and: 


bo 


oo 


(1) in the case of an advertisement falling within Class G* it complies with certain? 
of the standard conditions; and 
(2) in any other case, it complies with all the standard conditions!º. 


le the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666 (as 
amended): see para 770 ante, the text and notes 2-10 infra; and para 775 et seg post. 

For these purposes, ‘site’ means any land or building, other than an advertisement, on which an 
advertisement is displayed: ibid reg 2(1). ‘Site’ means the parcel of land upon which an advertisement is 
displayed, rather than the specific position within that parcel of land: Barking and Dagenham London 
Borough Council v Mills & Allen Ltd [1997] 3 PLR 1, DC. For the meaning of ‘advertisement’ see para 770 
ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 3(1). For 
general guidance on the control of advertisements PPG19— Outdoor advertisement control; and as to the 
status of such guidance see para 9 ante. As to aerial advertising and propaganda see AVIATION vol 23) 
(Reissue) para 843. 

Ie the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Pt II 
(regs 6-8): see para 789 et seq post. 

le ibid Pt III (regs 9-17) (as amended): see para 817 et seq post. 

le any advertisement falling within a description set out in ibid reg 3(2), Sch 2 (as amended): see para 779 
et seq post. 

le any conditions and limitations specified in ibid reg 3(2), Sch 2 (as amended). 

le any advertisement falling within ibid Sch 2, Class G: see para 785 post. 

le the standard conditions set out in ibid reg 2(1), Sch 1 paras 1, 2, 3 and 5: see para 775 post at heads 
(1), (2), (3), (5) in the text. For these purposes, ‘standard conditions’ means the conditions specified in 
Sch 1 (see para 775 post): reg 2(1). 


10 Ibid reg 3(2). 


775. Standard conditions. The standard conditions are that: 


(1) any advertisements! displayed, and any site? used for the display of 
advertisements, must be maintained in a clean and tidy condition to the 
reasonable satisfaction of the local planning authority’; 

(2) any structure or hoarding erected or used principally for the purpose of 
displaying advertisements must be maintained in a safe condition‘; 

(3) where an advertisement is required? to be removed, the removal must be carried 
out to the reasonable satisfaction of the local planning authority*; 

(4) no advertisement may be displayed without the permission of the owner of the 
site or any other person with an interest in the site entitled to grant permission’; 


a 
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(5) no advertisement may be sited or displayed so as to obscure, or hinder the ready 
interpretation of, any road traffic sign, railway signal or aid to navigation by 
water or air, or so as otherwise to render hazardous the use of any highway, 
railway, waterway”, or aerodrome, civil or military”. 


For the meaning of ‘advertisement’ see para 770 ante. 

For the meaning of ‘site’ see para 774 note 2 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 2(1), 
Sch 1 para 1. In the application of the 1992 Regulations to England, ‘local planning authority’ means (1) 
for land in the area of an urban development corporation, except in reg 18 (see para 826 post), that 
corporation where it is the local planning authority for the purposes of the Town and Country Planning 
Act 1990 s 220 (as amended) (see para 769 ante) and s 224 (as amended) (see para 830 post); (2) for land 
in a National Park which is land that is not in a metropolitan county, the county planning authority for 
the area where the land is situated; and (3) in any other case, the relevant district planning authority or 
metropolitan district or London borough council; and in their application in Wales ‘local planning 
authority’ means (a) subject to head (b) infra, the local planning authority for the area in which the land 
in question is situated; (b) for land in the area of any urban development corporation, except in reg 18, 
that corporation where it is the local planning authority for the purposes of the Town and Country 
Planning Act 1990 ss 220, 224 (as amended): Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, reg 2(1), (2), (2A) (reg 2(2) amended, and reg 2(2A) added, by 
SI 1996/525). As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) 
para 148 et seq; for the meaning of ‘London borough’ see para 28 note 7 ante; as to urban development 
corporations see para 1428 et seq post; and as to local planning authorities generally see para 28 et seq 
ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 1 para 2. 
le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666 
(as amended): see paras 770, 774 ante, para 776 et seq post. 

Ibid Sch 1 para 3. 

Ibid Sch 1 para 4. 

For these purposes, ‘waterway’ includes coastal waters: ibid reg 2(1). 

Ibid Sch 1 para 5. 
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776. Powers to be exercised in the interests of amenity and public safety. A 
local planning authority! must exercise its powers? only in the interests of amenity? and 
public safety*, taking account of any material factors, and in particular: 

(1) in the case of amenity, of the general characteristics of the locality, including the 
presence of any feature of historic, architectural, cultural or similar interest, 
disregarding, if the authority thinks fit, any advertisement? being displayed there; 

(2) in the case of public safety: 

(a) the safety of any person who may use any road, railway, waterway®, dock, 
harbour or aerodrome; 

(b) whether any display of advertisements is likely to obscure, or hinder the 
ready interpretation of, any road traffic sign, railway signal, or aid to 
navigation by water or air”. 

In determining an application for consent for the display of advertisements”, or 
considering whether to make an order revoking or modifying a consent”, the local 
planning authority may have regard to any material change in circumstances likely to 
occur within the period for which the consent is required or granted!º. 

Unless it appears to a local planning authority to be required in the interests of 
amenity or public safety, an express consent"? for the display of advertisements may not 
contain any limitation or restriction relating to the subject matter, content or design of 
what is to be displayed'”. 

A consent for the display of advertisements takes effect as consent for the use of the 
site! for the purposes of the display, whether by the erection of structures or otherwise, 
and for the benefit of any person interested in the site!*. 


1 For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 
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le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666 
(as amended): see paras 770-775 ante, para 777 et seg post. 

As to the meaning of ‘amenity’ for these purposes see para 769 note 5 ante. 

For guidance as to the consideration of, and consultation regarding, the possible effect of advertisements 
on public safety see PPG19— Outdoor advertisement control; and as to the status of such guidance see para 9 
ante. See also [1985] JPL 819. 

For the meaning of “advertisement” see para 770 ante. See also More O'Ferrall Ltd v Harrow UDC 
[1947] KB 66, [1946] 2 All ER 489, DC. 

For the meaning of ‘waterway’ see para 775 note 8 ante. + 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 4(1). A 
decision to prosecute for breach of the Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666 (as amended) is not, however, subject to the duties set out in reg 4; and 
the local authority is not confined to prosecuting breaches only when it is in the interest of public safety 
or amenity to do so: Kingsley v Hammersmith and Fulham London Borough Council (1991) 62 P & CR 
589, DC. 

As to the power to deal with applications see para 820 post. 

As to the revocation or modification of express consent see para 823 post. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 4(2). 
For the meaning of ‘express consent’ see para 777 note 3 post. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 4(3). The 
planning policies of a local planning authority are, however, capable, as a matter of law, of being factors 
material to the grant of express consent provided those policies are concerned with amenity: Decaux Ltd 
v First Secretary of State [2003] EWHC 407 (Admin), [2003] All ER (D) 134 (Feb). 

For the meaning of ‘site’ see para 774 note 2 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 4(4). 


777. Requirement for consent. No advertisement! may be displayed? without 
express” consent or deemed* consent”. This requirement for consent does not, however, 
apply to the display: 


pa 


(1) outside any area of special control”, of an advertisement falling within Class A to 
Class J’; or 

(2) within an area of special control, of such an advertisement as is mentioned in 
head (1) above, other than one falling within Class A8. 


For the meaning of ‘advertisement’ see para 770 ante. 

le except an advertisement displayed in accordance with the Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, reg 5(2): see the text and notes 6-8 infra. 

For these purposes, ‘express consent’ means consent granted by the local planning authority or by the 
Secretary of State or, in relation to Wales, by the National Assembly for Wales on an application in that 
behalf (see para 817 post): ibid regs 2(1), 5(1). For the meaning of local planning authority’ see para 775 
note 3 ante; as to the Secretary of State see para 19 ante; as to transfer of town and country planning 
functions, so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales 
(Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see 
para 20 ante. 

For these purposes, ‘deemed consent’ means consent granted by the Town and Country Planning 
as of Advertisements) Regulations 1992, SI 1992/666, reg 6 (see para 789 et seq post): regs 2(1) 
Ibid reg 5(1). As to the penalties for displaying advertisements in contravention of the regulations see 
para 830 post; and as to the provisions enabling a local planning authority to require the removal of 
advertisements so displayed see para 831 post. A person convicted of displaying an advertisement contrary 
to the 1992 Regulations may not continue to display the advertisement notwithstanding that he has 
appealed against his conviction: O’Brien y Hertsmere Borough Council (1998) 76 P & CR 441. 

For these purposes, “area of special control’ means an area designated by an order under the Town and 
Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 18 (see para 826 
post): reg 2(1). 

le such an advertisement as is mentioned in ibid reg 3(2): see para 774 ante. 

Ibid reg 5(2). As to advertisements falling within Sch 2, Class A see para 779 post. 
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778. Extension of time limits. The Secretary of State! or, in relation to Wales, the 


National Assembly for Wales? may, 


in any particular case, extend the time within which 
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anything is required to be done under the regulations controlling the display of 
advertisements? or within which any objection, representation or claim for 
compensation may be made”. 


1 


As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666 
(as amended): see para 770 et seg ante, para 779 et seg post. 

Ibid reg 25. 


B. EXCEPTIONS 


779. Class A: balloons. The display of an advertisement! on or consisting of a 
balloon? not more than 60 metres above ground level does not require? express consent* 


or 


(59) 


n 


deemed consent? provided that the following conditions and limitations are satisfied: 

(1) the site of the advertisement is not within an area of outstanding natural 
beauty”, a conservation area, a National Park”, the Broads!’ or an area of special 
control”; 

(2) not more than one such advertisement may be displayed on the site at any one 
time; 

(3) the site may not be used for the display of advertisements on more than ten days 
in total in any calendar year’. 


For the meaning of ‘advertisement’ see para 770 ante. 

For these purposes, ‘balloon’ means a tethered balloon or similar object: Town and Country Planning 
(Control of Advertisements) Regulations 1992, SI 1992/666, rég 2(1). 

le provided that it complies with any conditions and limitations specified in ibid reg 3(2), Sch 2 (as 
amended) (see the text and notes 4-12 infra) and all the standard conditions. As to the standard 
conditions see para 775 ante. 

For the meaning of “express consent’ see para 777 note 3 ante. 

For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

For these purposes ‘the site’ means (1) in a case where the advertisement is being displayed by a person, 
other than the occupier of the land, who is using, or proposing to use, the land to which the balloon is 
attached for a particular activity, other than the display of advertisements, for a temporary period, the 
whole of the land used, or to be used, for that activity; or (2) in any other case, the land to which the 
balloon is attached and all land normally occupied together therewith: Town and Country Planning 
(Control of Advertisements) Regulations 1992, SI 1992/666, reg 3(2), Sch 2, Class A para 4. For the 
normal meaning of ‘site’ see para 774 note 2 ante. 

Any reference to a person displaying an advertisement includes (a) the owner and occupier of the 

land on which the advertisement is displayed; (b) any person to whose goods, trade, business or other 
concerns publicity is given by the advertisement; and (c) the person who undertakes or maintains the 
display of an advertisement: reg 2(3). The normal meaning of references to the land, the building, the site 
or premises on which the advertisement is displayed does not apply for these purposes: see reg 2(4); and 
para 780 note 2 post. 
For these purposes, ‘area of outstanding natural beauty’ means an area designated as such by an order 
made under the National Parks and Access to the Countryside Act 1949 s 87 (repealed) or the 
Countryside and Rights of Way Act 2000 s 82 (see OPEN SPACES AND ANCIENT MONUMENTS): Town 
and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 2(1) (definition 
amended by virtue of the Countryside and Rights of Way Act 2000 s 93, Sch 15 Pt ID. 


As to conservation areas see para 1169 et seq post. 
As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 


seq. 
As to the Broads see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 130. 


For the meaning of ‘area of special control’ see para 777 note 6 ante. 
Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 2, Class A 
paras 1-3. 
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780. Class B: advertisements displayed on inclosed land. An advertisement! 

: p 
displayed? on inclosed land? does not require? express consent? or deemed consent 
provided that the advertisement is not readily visible from outside the inclosed land or 


from any place to which the public has a right of access = 


1 For the meaning of ‘advertiseinent’ see para 770 ante. 
Any reference in the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, except in reg 3(2), Sch 2, Class A (see para 779 ante), to the land, the building, the site or 
the premises on which an advertisement is displayed includes, in the case of an advertisement which is 
displayed on, or which consists of, a balloon, a reference to the land, the building, the site or other 
premises to which the balloon is attached and to all the land, buildings or other premises normally 
occupied therewith: reg 2(4). For the meaning of ‘balloon’ see para 779 note 2 ante. As to whether a 
balloon tied to a vehicle can be attached to the site see Wadham Stringer (Fareham) Ltd v Borough of 
Fareham (1986) 53 P & CR 336, DC. 

3 For these purposes, ‘inclosed land’ includes any railway station, and its yards, or bus station, together with 
its forecourt, whether inclosed or not; but does not include any public park, public garden or other land 
held for use or enjoyment of the public, or, save as herein specified, any inclosed railway land normally 
used for the carriage of passengers or goods by rail: Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, Sch 2, Class B para 2. 

4 Ie provided that it complies with any conditions and limitations specified in ibid Sch 2 (as amended) (see 
the text and notes 5-7 infra) and all the standard conditions. As to the standard conditions see para 775 
ante. 

5 For the meaning of “express consent' see para 777 note 3 ante. 

For the meaning of “deemed consent’ see para 777 note 4 ante. 

7 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 2, Class B 
para 1. 


DD 


781. Class C: advertisements displayed on or in a vehicle. An advertisement! 
displayed on or in a vehicle? does not require? express consent? or deemed consent 
provided that the vehicle is not normally employed except as a moving vehicle or used 
principally for the display of advertisements”. 


1 For the meaning of ‘advertisement’ see para 770 ante. 

2 For these purposes, “vehicle” includes a vessel on any inland waterway: Town and Country Planning 
(Control of Advertisements) Regulations 1992, SI 1992/666, reg 2(1). For the meaning of ‘waterway’ see 
para 775 note 8 ante, 

3 Te provided that it complies with any conditions and limitations specified in ibid reg 3(2), Sch 2 (as 
amended) (see the text and notes 4-6 infra) and all the standard conditions. As to the standard conditions 
see para 775 ante. 


4 For the meaning of ‘express consent’ see para 777 note 3 ante. 
5 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 


6 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 2, 
Class C para 1. 


782. Class D: advertisements incorporated in the fabric of a building. An 
advertisement! incorporated in the fabric of a building? does not require? express 
consent* or deemed consent? provided that the building or any external face of it is not 
used principally for the display of advertisements”. 


1 For the meaning of ‘advertisement’ see para 770 ante. 


For these purposes, an advertisement fixed to, or painted on, a building is not to be regarded as 
incorporated in its fabric: Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 3(2), Sch 2, Class D para 2(a). A scaffold is not incorporated into the fabric of the 
building and an advertisement attached to a scaffold does not have deemed consent: Kensington and 
Chelsea London Borough Council v Harvey Nichols & Co Ltd [2001] EWCA Civ 702, [2002] 1 P & CR 29. 

Sule provided that it complies with any conditions and limitations specified in the Town and Country 
Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 2 (as aniended) (see the text 
and notes 4-6 infra) and all the standard conditions. As to the standard conditions see para 775 ante. 

4 For the meaning of ‘express consent’ see para 777 note 3 ante. 

5 For the meaning of ‘deemed consent see para 777 note 4 ante. 
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6 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 2, 
Class D para 1. For these purposes, a hoarding or similar structure is to be regarded as a building used 
principally for the display of advertisements: Sch 2, Class D para 2(b). 


783. Class E: advertisements displayed on articles for sale or containers in or 
from which articles are sold. An advertisement! displayed on an article? for sale or 
on the container in, or from which, an article is sold does not require? express consent* 
or deemed consent? provided that the following conditions and limitations are satisfied: 

(1) the advertisement refers only to the article for sale; 

(2) the advertisement may not be illuminated”; and 

(3) it may not exceed 0.1 square metre in area”. 


For the meaning of ‘advertisement’ see para 770 ante. 

For these purposes, ‘article’ includes a gas or liquid: Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, reg 3(2), Sch 2, Class E para 4. 

3 Ie provided that it complies with any conditions and limitations specified in ibid Sch 2 (as amended) (see 
the text and notes 4-7 infra) and all the standard conditions. As to the standard conditions see para 775 
ante. 


to e 


4 For the meaning of ‘express consent’ see para 777 note 3 ante. 

5 For the meaning of'deemed consent' see para 777 note 4 ante. 

6 For these purposes, ‘illuminated advertisement’ means an advertisement which is designed or adapted to 
be illuminated by artificial lighting, directly or by reflection, and which is so illuminated: Town and 
Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 2(1). 

7 Ibid Sch 2, Class E paras 1-3. 


784. Class F: advertisements relating specifically to pending elections. An 
advertisement! relating specifically to a pending Parliamentary, European Parliamentary 
or local government election does not require? express consent? or deemed consent* 
provided that the advertisement is removed within 14 days after the close of the poll in 
the election to which it relates”. 


1 For the meaning of ‘advertisement’ see para 770 ante. 
Ie provided that it complies with any conditions and limitations specified in the Town and Country 
Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 3(2), Sch 2 (as amended) (see 
the text and notes 3-5 infra) and all the standard conditions. As to the standard conditions see para 775 
ante. 

3 For the meaning of “express consent’ see para 777 note 3 ante. 

For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992 Sch 2, Class F para 1 

(amended by SI 1994/2351). 
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785. Class G: advertisements required to be displayed by Standing Orders 
etc. An advertisement! required to be displayed by Standing Orders of either House of 
Parliament or by any enactment or any condition imposed by any enactment on the 
exercise of any power or function does not require? express consent? or deemed 
consent* provided that the following conditions and limitations are satisfied: 

(1) if the advertisement would otherwise? fall within any Class of advertisements 
which may be displayed with deemed consent”, any conditions imposed on that 
Class as to size, height or number of advertisements displayed apply to it; 

(2) ina case to which head (1) above does not apply, the size, height, and number of 
advertisements displayed may not exceed what is necessary to achieve the 
purpose for which the advertisement is required; and 

(3) the advertisement may not be displayed after the expiry of the period during 
which it is required or authorised to be displayed, or, if there is no such period, 
the expiry of a reasonable time after its purpose has been satisfied”. 


1 For the meaning of ‘advertisement’ see para 770 ante. 
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2 Ie provided that it complies with any conditions and limitations specified in the Town and Country 
Planning (Control of Advertisements) Regulations 1992, SI 1992/ 666, reg 3(2), Sch 2 (as amended) (see 
the text and notes 3-7 infra) and the standard conditions specified in reg 2(1), Sch 1 paras 1, 2, 3 and 5 
(see para 775 ante at heads (1), (2), (3), (5) in the text). 

For the meaning of ‘express consent’ see para 777 note 3 ante. 

For the meaning of ‘deemed consent’ see para 777 note 4 ante. l l 

5 Te if it were not within the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, Sch 2, Class G. 

le any Class in ibid reg 6, Sch 3: see paras 791-814 post. . 

7 Ibid Sch 2, Class G paras 1-3. 
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786. Class H: traffic signs. A traffic sign! does not require? express consent? or 
deemed consent”. 


1 For these purposes, ‘a traffic sign’ means a traffic sign as defined in the Road Traffic Regulation Act 1984 
s 64(1) (see ROAD TRAFFIC vol 40(1) (Reissue) para 592 et seq): Town and Country Planning (Control 
of Advertisements) Regulations 1992, SI 1992/666, reg 3(2), Sch 2, Class H para 1. 

2 Ie provided that it complies with any conditions and limitations specified in ibid Sch 2 (as amended) (see 
the text and notes 3-4 infra) and all the standard conditions. As to the standard conditions see para 775 
ante. 

3 For the meaning of ‘express consent’ see para 777 note 3 ante. 

4 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 2, 
Class H. For the meaning of ‘deemed consent’ see para 777 note 4 ante. 


787. Class I: national flags. The national flag of any country does not require! 
express consent? or deemed consent? provided that the following conditions and 
limitations are satisfied: 
(1) each flag must be displayed on a single vertical flagstaff; and 
(2) neither the flag nor the flagstaff may display any advertisement or subject matter 
additional to the design of the flag*. 


1 le provided that it complies with any conditions and limitations specified in the Town and Country 
Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 3(2), Sch 2 (as amended) (see 
the text and notes 2-4 infra) and all the standard conditions. As to the standard conditions see para 775 
ante. 

2 For the meaning of ‘express consent’ see para 777 note 3 ante. 

For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

4 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 2, Class I 
paras 1, 2. 


iss) 


788. Class J: advertisements displayed inside buildings. An advertisement! 
displayed inside a building? does not require? express consent? or deemed consent? 
provided that the following conditions and limitations are satisfied: 
(1) the advertisement may not be illuminated®; 
(2) the building in which the advertisement is displayed is not used principally for 
the display of advertisements; and 
(3) no part of the advertisement may be within one metre of any external door, 
window or other opening, through which it is visible from outside the 


building’. 
1 For the meaning of ‘advertisement’ see para 770 ante. 
2 Displayed inside a building’ means displayed inside a structure not on a forecourt (see Dominant Sites Ltd 
ee pa Council (1955) 6 P & CR 10), although ‘building’ includes a canopy over a forecourt 
ut not the forecourt itself (see Heron Service Stations Ltd v Coupe [1973] 2 All ER 110, [1973] 1 WLR 
502, HL). Cf paras 790, 804 post. e É 
3 


E provided that it complies with any conditions and limitations specified in the Town and Country 
anning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 3(2), Sch 2 (as amended) (see 


m text and notes 4-7 infra) and all the standard conditions. As to the standard conditions see para 775 
ante, 
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For the meaning of “express consent’ see para 777 note 3 ante. 
For the meaning of ‘deemed consent’ see para 777 note 4 ante. 
For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 


Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 2, Class J 
paras 1-3. 


C. DEEMED CONSENT 


(A) In general 


789. Deemed consent; in general. Deemed consent! is granted? for the display of 
an advertisement? falling within Class 1 to Class 14* subject: 


(1) to any specified conditions and limitations” in relation to that Class; and 
(2) to the standard conditions?. 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

Ie subject to the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 7 (see para 815 post), reg 8 (see para 816 post) and, in the case of an area of special 
control, reg 19 (see para 828 post). For the meaning of ‘area of special control’ see para 777 note 6 ante. 
As to areas of special control see paras 826-828 post. 

For the meaning of ‘advertisement’ see para 770 ante. 

Te any class specified in the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 6(1), Sch 3 Pt I (as amended): see paras 791-814 post. 

Ie any conditions and limitations specified in ibid Sch 3 Pt I (as amended). 

Ibid reg 6(1). As to the standard conditions see para 775 ante; as to the Secretary of State’s or the National 
Assembly for Wales’s power to give directions restricting deemed consent see para 815 post; as to the local 
authority’s power to serve a notice of discontinuance see para 816 post; and as to the Secretary of State’s 
or the Assembly’s power to serve a notice of discontinuance see para 829 post. 


790. Meaning of ‘business premises’ for the purposes of deemed consent. 
‘Business premises’ means’ any building or part of a building” normally used for the 
purpose of any professional, commercial or industrial undertaking, or for providing 
services to members of the public or of any association, and includes a public restaurant, 
licensed premises and a place of public entertainment, but not: 


(1) a building used as an institution of a religious, educational, cultural, recreational, 
or medical or similar character; 

(2) a building designed for use as one or more separate dwellings, unless it was 
normally used, immediately before 1 September 1949, for any such purpose or 
has been adapted for use for any such purpose by the construction of a shop 
front or the making of a material alteration of a similar kind to its external 
appearance; 

(3) any forecourt? or other land forming part of the curtilage of a building; 

(4) any fence, wall or similar screen or structure, unless it forms part of the fabric of 
a building”. 

le for the purposes of the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 6(1), (2), Sch 3 (as amended): see para 791 et seq post. 

A kerb in front of a wall may be part of a building: Cooper v Bailey (1956) 6 P & CR 261, DC (petrol 
filling station). Whether a particular construction is a building is a question of fact: Cooper v Bailey supra 
at 265. See also Blakemore v Heron Service Stations Ltd (1971) 22 P & CR 601, DC; affd sub nom Heron 
Service Stations Ltd v Coupe [1973] 2 All ER 110, [1973] 1 WLR 502, HL. 

For these purposes, ‘forecourt’ includes any fence, wall or similar screen or structure inclosing a forecourt 


and not forming part of the fabric of a building constituting business premises: Town and Country 
Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(2), Sch 3 Pt II para 1(1). 


Ibid Sch 3 Pt II para 1(1). 
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(B) Classes of Advertisements for which Deemed Consent Granted 


791. Class 1A: functional advertisements of local authorities, statutory 
undertakers and public transport undertakers. Deemed consent! is granted? for 
an advertisement? displayed wholly for the purpose of announcement or direction in 
relation to any of the functions of a local authority, or to the operation of a statutory 


undertaking* or a public transport undertaking’, which: 
(1) is reasonably required to be displayed for the safe or efficient performance of 
those functions, or operation of that undertaking; and 
(2) cannot be displayed by virtue of any other specified Classº. 
Illumination’ is not, however, permitted unless reasonably required for the purpose of 


the advertisement”, 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

Ie under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 

4 For these purposes, ‘statutory undertaker’ includes, in addition to any person mentioned in the Town and 
Country Planning Act 1990 s 262(1) (see para 1009 post), the Civil Aviation Authority, a person who 
holds a licence under the Transport Act 2000 Pt I Ch I (ss 1-40) (as amended) (air traffic services: see 
AVIATION vol 2(3) (Reissue) para 423 et seq), the British Airports Authority, the Coal Authority or any 
licensed operator within the meaning of the Coal Industry Act 1994 s 65(1), any gas transporter within 
the meaning of the Gas Act 1986 Pt I (ss 4AA-48) (as amended), any electricity suppher or distributor 
within the meaning of the Electricity Act 1989 Pt I (ss 3A-64) (as amended), any person who is a licence 
holder, or who has the benefit of a licence exemption, within the meaning of the Railways Act 1993 Pt I 
(ss 1-83) (as amended), a universal postal service provider in connection with the provision of a universal 
postal service, the Environment Agency, any water or sewerage undertaker and any electronic 
communications code operator; and, subject to the Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, reg 2(1A) (as added), statutory undertaking is to be 
interpreted accordingly: reg 2(1) (definition amended by the Environment Act 1995 s 120, Sch 22 
para 233(1); by SI 1994/2351; SI 2001/1149; SI 2001/4050; SI 2003/2155; and by virtue of the Utilities 
Act 2000 ss 31(1), 76(7)). The undertaking of a universal postal service provider so far as relating to the 
provision of a universal postal service is to be taken to be his statutory undertaking for these purposes and 
references to his undertaking are to be construed accordingly: Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, reg 2(1A) (added by SI 2001/1149). For these 
purposes, a person who holds a licence under the Transport Act 2000 Pt I Ch I (ss 1-40) (as amended) is 
not to be considered to be a statutory undertaker unless the person is carrying out activities authorised by 
the licence and the person’s undertaking is not to be considered to be a statutory undertaking except to 
the extent that it is the person’s undertaking as licence holder: Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, reg 2(2B) (added by SI 2001/4050). 

5 For these purposes, ‘public transport undertaking’ means an undertaking engaged in the carriage of 

passengers in a manner similar to that of a statutory undertaking: Town and Country Planning (Control 

of Advertisements) Regulations 1992, SI 1992/666, reg 6(2), Sch 3 Pt II para 1(1). 

Ibid reg 6(1), Sch 3 Pt I, Class 1A. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 


8 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt I, 
Class 1A para (1). 


Jo 


792. Class 1B: advertisements displayed by local planning authorities on 
land in their areas. Deemed consent! is granted” for an advertisement? displayed by 
a local planning authority* on land in its area?; but in an area of special control” such an 


advertisement may be displayed only if the authority could have granted express 
consent’ for its displays. 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 


le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 


3 For the meaning of ‘advertisement’ see para 770 ante. 
4 For the meaning of ‘local planning authority” for these purposes see para 775 note 3 ante. 
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5 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 1B. For the meaning of references to the land on which an advertisement is displayed 
see para 780 note 2 ante. 


6 For the meaning of ‘area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 

7 For the meaning of ‘express consent’ see para 777 note 3 ante. 

8 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt 1, 
Class 1B para (1). 


793. Class 2A: advertisements displayed for the purpose of identification 
etc. Deemed consent’ is granted? for an advertisement? displayed for the purpose of 
identification, direction or warning, with respect to the land or building on which it is 
displayed, provided that the following conditions and limitations are satisfied: 
(1) no such advertisement may exceed 0.3 square metre in area?; 
(2) illumination’ is not permitted; 
(3) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control; 
(4) no part of the advertisement may be more than 4.6 metres above ground level’, 
or 3.6 metres in an area of special control*. 


pa 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

2 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. . 

4 Where a maximum area is specified, in relation to any Class in the Town and Country Planning (Control 
of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), Sch 3 Pt I (as amended), in the case of a 
double-sided board, the area of one side only is to be taken into account: Sch 3 Pt II para 1(2). A 
restriction as to size is not evaded by dividing an advertisement into smaller pieces: Horlicks Ltd v Garvie 
[1939] 1 All ER 335, DC. 

5 For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

6 For the meaning of “area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 

7 For these purposes, ‘ground level’, in relation to the display of advertisements on any building, means the 
ground-floor level of that building: Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, reg 6(2), Sch 3 Pt II para 1(1). 

8 Ibid Sch 3 reg 6(1), Pt I, Class 2A paras (1)—(4). 


794. Class 2B: advertisements relating to persons, partnerships or 
companies. Deemed consent! is granted? for an advertisement” relating to any person, 
partnership or company separately carrying on a profession, business or trade at the 
premises where it is displayed, provided that the following conditions and limitations are 
satisfied: 

(1) no such advertisement may exceed 0.3 square metre in area”; 

(2) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control’; 

(3) no part of the advertisement may be more than 4.6 metres above ground level”, 
or 3.6 metres in an area of special control; 

(4) not more than one such advertisement is permitted for each person, partnership 
or company or, in the case of premises with entrances on different road 
frontages, one such advertisement at each of two such entrances; 

(5) illumination” is not permitted unless the advertisement states that medical or 
similar services or supplies are available on the premises and the illumination is 
in a manner reasonably required to fulfil the purpose of the advertisement*, 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 
2 Ie under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 


reg 6(1): see para 789 ante. 


Para 795 Vol 46(2): Town and Country Planning 332 
Parado AA SS 


For the meaning of “advertisement” see para 770 ante. 

As to restrictions in area see para 793 note 4 ante. 

5 For the meaning of “area of special control” see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 

6 For the meaning of ‘ground level’ see para 793 note 7 ante. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

8 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 


Sch 3 Pt I, Class 2B paras (1)-(5). 


OS 
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795. Class 2C: advertisements relating to institutions of religious etc 
character, hotels etc. Deemed consent! is granted? for an advertisement? relating to 
any institution of a religious, educational, cultural, recreational or medical or similar 
character, or to any hotel, inn or public house, block of flats, club, boarding house or 
hostel, at the premises where it is displayed, provided that the following conditions and 
limitations are satisfied: 

(1) not more than one such advertisement is permitted in respect of each premises 
or, in the case of premises with entrances on different road frontages, one such 
advertisement at each of two such entrances; 

(2) no such advertisement may exceed 1.2 square metres in area?; 

(3) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control’; 

(4) no part of the advertisement may be more than 4.6 metres above ground level’, 
or 3.6 metres in an area of special control; 

(5) illumination’ is not permitted unless the advertisement states that medical or 
similar services or supplies are available at the premises and the illumination is in 
a manner reasonably required to fulfil the purpose of the advertisement”. 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 

reg 6(1): see para 789 ante. 

For the meaning of advertisement” see para 770 ante. 

As to restrictions in area see para 793 note 4 ante. 

5 For the meaning of “area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 

6 For the meaning of ‘ground level’ see para 793 note 7 ante. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 


8 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 2C paras (1)-(5). 
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796. Class 3A: advertisements relating to sale or letting of property. 
Deemed consent! is granted? for an advertisement? relating to the sale or letting, for 
residential, agricultural, industrial or commercial use or for development for such use, of 
the land or premises on which it is displayed, provided that the following conditions and 
limitations are satisfied: 

(1) not more than one such advertisement, consisting of a single board or two 
Joined boards*, is permitted and, where more than one such advertisement is 
displayed, the first to be displayed is taken to be the one permitted; 

(2) no advertisement may be displayed indicating that land or premises have been 
sold or let, other than by the addition to an existing advertisement of a 
statement that a sale or letting has been agreed, or that the land or premises have 
been sold or let, subject to contract; 

(3) any such advertisement must be removed within 14 days after the sale is 
completed or a tenancy is granted; 

(4) no such advertisement may exceed in area: 


Ne 
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(a) where the advertisement relates to residential use or development, 0.5 
square metre or, in the case of two joined boards together, 0.6 square metre 
in aggregate; and 

(b) where the advertisement relates to any other use or development, 2 square 
metres or, in the case of two joined boards together, 2.3 square metres in 
aggregate; 

(5) where the advertisement is displayed on a building, the maximum projection 
permitted from the face of the building is 1 metre; 

(6) illumination’ is not permitted; 

(7) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control”; 

(8) no part of the advertisement may be higher above ground level? than 4.6 metres, 
or 3.6 metres in an area of special control or, in the case of a sale or letting of 
part only of a building, the lowest level of that part of the building on which 
display is reasonably practicable’. 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

For the meaning of ‘advertisement’ see para 770 ante. 

For these purposes, ‘joined boards’ means boards joined at an angle, so that only one surface of each is 
usable for advertising: Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 6(2), Sch 3 Pt II para 1(1). 

See Porter v Honey [1988] 3 All ER 1045, [1988] 1 WLR 1420, HL (where an estate agent who had been 
instructed to sell or let a residential property displayed a board outside the property at a time when no 
other board was displayed, he did not commit an offence if another agent, either to his knowledge or 
without it, thereafter displayed a second board outside that property). 

As to restrictions in area see para 793 note 4 ante. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

For the meaning of ‘area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 

For the meaning of “ground level” see para 793 note 7 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 19992/666, reg 6(1), 
Sch 3 Pt I, Class 3A paras (1)(8). 


797. Class 3B: advertisements relating to sale of goods or livestock. Deemed 
consent! is granted? for an advertisement? announcing the sale of goods or livestock, and 
displayed on the land where the goods or livestock are situated or where the sale is held, 
not being land which is normally used, whether at regular intervals or otherwise, for the 
purpose of holding such sales, provided that the following conditions and limitations are 
satisfied: 


1 


(1) not more than one such advertisement may be displayed at any one time on the 
land concerned and, where more than one such advertisement is displayed, the 
first to be displayed is taken to be the one permitted”; 

(2) no such advertisement may be displayed earlier than 28 days before the day, or 
first day, on which the sale is due to take place; 

(3) any such advertisement must be removed within 14 days after the sale is 
completed; 

(4) no such advertisement may exceed 1.2 square metres in area’; 

(5) illumination® is not permitted; 

(6) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control”; 

(7) no part of the advertisement may be more than 4.6 metres above ground level®, 
or 3.6 metres in an area of special control’. 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 


Para 798. 


nw 
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Ie under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 


reg 6(1): see para 789 ante. E 
For the meaning of ‘advertisement’ see para 770 ante. e” 
As to the first advertisement see Porter v Honey [1988] 3 All ER 1045, [1988] 1 WLR 1420, HL, cited in 


para 796 note 5 ante. 

As to restrictions in area see para 793 note 4 ante. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. l 

For the meaning of “area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. ` 

For the meaning of “ground level’ see para 793 note 7 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 


Sch 3 Pt I, Class 3B paras (1)—(7). 


798. Class 3C: advertisements relating to the carrying out of building or 
similar work. Deemed consent! is granted? for an advertisement? relating to the 
carrying out of building or similar work on the land on which it is displayed, not being 
land which is normally used, whether at regular intervals or otherwise, for the purposes 
of carrying out such work, provided that the following conditions and limitations are 
satisfied: 


Qə 


Os Ut 


(1) not more than one such advertisement may be displayed at any one time, on 
each road frontage of the land, in respect of each separate development project, 
except in the case mentioned in head (4) below, and, where more than one such 
advertisement is displayed, the first to be displayed on any frontage is taken to be 
the one permitted”; 

(2) no such advertisement may be displayed except while the relevant works are 
being carried out; 

(3) no such advertisement may exceed in aggregate: 

(a) in the case of an advertisement referring to one person, if the display is 
more than ten metres from a highway, 3 square metres in area or, in any 
other case, 2 square metres; 

(b) in the case of an advertisement referring to more than one person, if the 
display is more than 10 metres from a highway, 3 square metres plus 0.6 
square metre for each additional person or, in any other case, 2 square 
metres plus 0.4 square metre for each additional person, 

together with 0.2 of the area permitted under heads (a) or (b) above for the 

name, if any, of the development project”; 

(4) where any such advertisement does not refer to any person carrying out such 
work, that person may display a separate advertisement with a maximum area of 
0.5 square metre, which does so refer, on each frontage of the land for a 
maximum period of three months; 

(5) illumination® is not permitted; 

(6) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control’; 

(7) no part of the advertisement may be more than 4.6 metres above ground level®, 
or 3.6 metres in an area of special control”. 


For the meaning of ‘deemed consent see para 777 note 4 ante. 


le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 


For the meaning of “advertisement see para 770 ante. 


As to the first advertisement see Porter y Honey [1988] 3 All ER 1045, [1988] 1 WLR 1420, HL, cited in 
para 796 note 5 ante. 


As to restrictions in area see para 793 note 4 ante. 
à ; E : A 
For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 


For the meaning of “area of special control” see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 
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8 For the meaning of “ground level’ see para 793 note 7 ante. 

9 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 3C paras (1)-(7). The building work must have planning permission: see R (on the 
application of Cal Brown Advertising Ltd) v Hounslow London Borough Council [2001] EWHC 864 (Admin), 
[2002] 2 P & CR 313, [2001] All ER (D) 313 (Oct) (decided under the Town and Country Planning 
(Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), Sch 3 Pt I, Class 8: see para 808 
post). 


799. Class 3D: advertisements relating to local events. Deemed consent! is 
granted? for an advertisement”: 
(1) announcing any local event of a religious, educational, cultural, political, social 
or recreational character; 
(2) relating to any temporary matter in connection with an event or local activity of 
such a character, 
not being an event or activity promoted or carried on for commercial purposes, 
provided that the following conditions and limitations are satisfied: 
(a) no such advertisement may exceed 0.6 metre in area*; 
(b) no such advertisement may be displayed earlier than 28 days before the day, or 
first day, on which the event or activity is due to take place; 
(c) any such advertisement must be removed within 14 days after the end of the 
event or activity; 
(d) illumination? is not permitted; 
(e) mo character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control®; 
(f) no part of the advertisement may be more than 4.6 metres above ground level’, 
or 3.6 metres in an area of special control?. 


= 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 

reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 

4 As to restrictions in area see para 793 note 4 ante. 

5 For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

6 For the meaning of ‘area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 

7 For the meaning of “ground level’ see para 793 note 7 ante. 

8 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 

Sch 3 Pt I, Class 3D paras (1)-(6). 


N 


800. Class 3E: advertisements relating to demonstrations of agricultural 
methods or processes. Deemed consent! is granted? for an advertisement’ relating to 
any demonstration of agricultural methods or processes, on the land on which it is 
displayed, provided that the following conditions and limitations are satisfied: 

(1) such an advertisement may not be displayed on any land for more than six 
months in any period of 12 months; 

(2) the maximum area of display permitted in respect of each demonstration is 1.2 
square metres; 

(3) no single advertisement within such a display may exceed 0.4 square metre in 
area”; 

(4) no such advertisement may be displayed earlier than 28 days before the day, or 
first day, on which the demonstration is due to take place and must be removed 
within 14 days after the end of the demonstration; 

(5) illumination? is not permitted; 

(6) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control”, and 
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E 
(7) no part of the advertisement may be more than 4.6 metres above ground level”, 
or 3.6 metres in an area of special control”. 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. l 

2 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 

reg 6(1): see para 789 ante. 

For the meaning of ‘advertisement’ see para 770 ante. 

As to restrictions in area see para 793 note 4 ante. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

For the meaning of ‘area of special control’ see para 777 note 6 ante. As to areas of special control see 

paras 826-828 post. 

7 For the meaning of 'ground level’ see para 793 note 7 ante. 

8 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 3E paras (1)-(7). 
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801. Class 3F: advertisement relating to visits of travelling circuses etc. 
Deemed consent! is granted? for an advertisement? relating to the visit of a travelling 
circus, fair or similar travelling entertainment to any specified place in the district, 
provided that the following conditions and limitations are satisfied: 

(1) no such advertisement may exceed 0.6 square metre in area”; 

(2) no such advertisement may be displayed earlier than 14 days before the first 
performance or opening of the entertainment at the place specified; 

(3) any such advertisement must be removed within seven days after the last 
performance or closing of the specified entertainment; 

(4) at least 14 days before the advertisement is first displayed, the local planning 
authority? must be notified in writing of the first date on which, and of the site” 
at which, it is to be displayed; 

(5) illumination’ is not permitted; 

(6) no part of the advertisement may be more than 3.6 metres above ground level’, 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 


2 Ie under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 


For the meaning of ‘advertisement’ see para 770 ante. 

As to restrictions in area see para 793 note 4 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 775 note 3 ante. 

For the meaning of ‘site’ see para 774 note 2 ante. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 3F paras (1)-(6). For the meaning of ‘ground level’ see para 793 note 7 ante. 
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802. Class 4A: illuminated advertisements on premises within a retail park. 
Deemed consent’ is granted? for an illuminated advertisement? displayed* on the 
frontage of premises within a retail park* which overlook or face on to a communal car 
park wholly bounded by the retail park, where the advertisement refers wholly to any or 
all of the following matters, namely the business carried on, the goods sold or services 
provided, or the name or qualifications of the person carrying on the business, or 
supplying the goods and services, on those premises, provided that the following 
conditions and limitations are satisfied: 

(1) no such advertisement is permitted within a conservation area”, an area of 
outstanding natural beauty®, a National Park’, or the Broads!º, but this does not 
preclude the continued display of an advertisement being displayed at the date of 
designation of the relevant area until the expiry of five years from that date!!; 


9 o 5 x 
(2) in the case of a shop, no such advertisement may be displayed except on a wall 
containing a shop window; 
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(3) not more than one such advertisement parallel to a wall and one projecting at 
right angles from such a wall is permitted, and in the case of any projecting 
advertisement: 

(a) no surface may be greater than one square metre in area!?; 

(b) the advertisement may not project more than one metre from the wall; and 

(c) it may not be more than 1.5 metres high; 

(4) illumination may be: 

(a) by halo illumination"; or 

(b) so long as no part of the background of the advertisement is illuminated, 
by illumination of each character or symbol of the advertisement from 
within; 

(5) no such advertisement may include any intermittent light source, moving 
feature, exposed cold cathode tubing or animation; 

(6) where the method of illumination is that described in head (4)(b) above, the 
luminance of any such advertisement may not exceed the permitted limits!*; 

(7) im the case of any advertisement consisting of a built-up box containing the light 
source, the distance between: 

(a) the face of the advertisement and any wall parallel to which it is displayed, 
at the point where it is affixed; or 

(b) the two faces of an advertisement projecting from a wall, 

may not exceed 0.25 metre; 

(8) the lowest part of any such advertisement must be at least 2.5 metres above 
ground level!*; 

(9) no character or symbol on the advertisement may be more than 0.75 metre in 
height; 

(10) no part of the advertisement may be higher above ground level than 4.6 metres 
or the bottom level of any first floor window in the wall on which the 
advertisement is displayed, whichever is the lower’®. 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

For the meaning of references to the land, the building, the site or premises on which the advertisement 
is displayed see para 780 note 2 ante. 

For the meaning of “business premises’ see para 790 ante; but note that the statutory wording is ‘premises’ 
and not “business premises”. 

For these purposes, ‘retail park’ means a group of three or more retail stores, at least one of which has a 
minimum internal floor area of 1,000 square metres and which (1) are set apart from existing shopping 
centres but within an existing or proposed urban area; (2) sell primarily goods other than food; (3) share 
one or more communal car parks: Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, reg 6(2), Sch 3 Pt II para 1(1). 

As to conservation areas see para 1169 et seq post. 

For the meaning of “area of outstanding natural beauty’ see para 779 note 7 ante. 

As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seq. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pr I, Class 4A para (1) (Sch 3 Pt I, Class 4A amended by SI 1994/2351). As to the Broads see OPEN 
SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 130. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt I, 
Class 4A para (11). 

As to restrictions in area see para 793 note 4 ante. 

In relation to advertisements within Class 4A or Class 4B (see para 803 post), ‘halo illumination’ means 
illumination from within built-up boxes comprising characters or symbols where the only source of light 
is directed through the back of the box onto an otherwise unilluminated backing panel: Town and 
Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt II para 3 (added 


by SI 1994/2351). 
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For these purposes, the permitted limits of luminance are for an illuminated area measuring not more 
than (1) 0.5 square metre, 1,000 candela per square metre; (2) 2 square metres, 800 candela per square 
metre; (3) 10 square metres, 600 candela per square metre; and (4) for any greater arca, 400 candela per 
square metre; and, for the purposes of calculating the relevant area for the permitted limits (a) each 
advertisement, or in the case of a double-sided projecting advertisement, each side of the advertisement 
is to be taken separately; and (b) no unilluminated part of the advertisement is to be taken into account: 
Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt I 
para 2(1), (2). 

For the meaning of ‘ground level’ see para 793 note 7 ante. « 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt I, 
Class 4A paras (2)-(10) (as amended: see note 10 supra). 


803. Class 4B: illuminated advertisements on business premises other than 
those on premises within a retail park. Deemed consent’ is granted* for an 
illuminated advertisement? displayed* on business premises? wholly with reference to 
any or all of the following matters, namely the business carried on, the goods sold or 
services provided, or the name or qualifications of the person carrying on the business, 


or 


supplying the goods or services, on those premises, provided that the following 


conditions and limitations are satisfied: 


(1) no such advertisement is permitted within a conservation area”, an area of 
outstanding natural beauty’, a National Park*, or the Broads’, but this does not 
preclude the continued display of an advertisement being displayed at the date of 
designation of the relevant area until the expiry of five years from that date’®; 

(2) in the case of a shop, no such advertisement may be displayed except on a wall 
containing a shop window; 

(3) not more than one such advertisement parallel to a wall and one projecting at 
right angles from such a wall is permitted, and in the case of any projecting 
advertisement: 

(a) no surface may be greater than 0.75 square metre in area!!; 

(b) the advertisement may not project more than one metre from the wall or 
two thirds of the width of any footway or pavement below, whichever is 
the less; 

(c) it may not be more than 1 metre high; and 

(d) it may not project over any carriageway; 

(4) illumination may be: 

(a) by halo illumination’; or 

(b) so long as no part of the background of the advertisement is illuminated, 
by illumination of each character or symbol of the advertisement from 
within; 

(5) no such advertisement may include any intermittent light source, moving 
feature, exposed cold cathode tubing or animation; 

(6) where the method of illumination is that described in head (4)(b) above, the 
luminance of any such advertisement may not exceed the permitted limits??; 

(7) in the case of any such advertisement consisting of a built-up box containing the 
light source, the distance between: 

(a) the face of the advertisement and any wall parallel to which it is displayed, 
at the point where it is affixed; or 

(b) the two faces of an advertisement projecting from a wall, 

may not exceed 0.25 metre; 


(8) the lowest part of any such advertisement must be at least 2.5 metres above 
ground level!*; 


(9) no surface of any advertisement may exceed one-sixth of the frontage on which 
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it is displayed, measured up to a height of 4.6 metres from ground level or 0.2 of 
the frontage measured to the top of the advertisement, whichever is the less; 


(10) no character or symbol on the advertisement may be more than 0.75 metre in 


height; 


(11) no part of the advertisement may be higher above ground level than 4.6 metres 


= 


or the bottom level of any first floor window in the wall on which the 
advertisement is displayed, whichever is the lower". 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 


2 le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 le an illuminated advertisement other than one falling within ibid reg 6(1), Sch 3 Pt I, Class 4A (as 
amended): see para 802 ante. For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

4 For the meaning of references to the land, the building, the site or premises on which the advertisement 
is displayed see para 780 note 2 ante. 

5 For the meaning of ‘business premises’ see para 790 ante. 

6 As to conservation areas see para 1169 et seq post. 

7 For the meaning of ‘area of outstanding natural beauty” see para 779 note 7 ante. 

8 As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seg. 

9 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt 1, Class 4B para (1) (Sch 3 Pt I, Class 4B amended by SI 1994/2351). As to the Broads see OPEN 
SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 130. 

10 “Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt I, 
Class 4B para (12). 

11 As to restrictions in area see para 793 note 4 ante. 

12 For the meaning of ‘halo illumination’ see para 802 note 13 ante. 

13 As to the permitted limits of luminance for these purposes see para 802 note 14 ante. 

14 For the meaning of “ground level’ see para 793 note 7 ante. 

15 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt I, 
Class 4B paras (2)-(11) (as amended: see note 9 supra). 

804. Class 5: advertisements on business premises other than illuminated 


advertisements. Deemed consent! is granted? for any advertisement’, other than 
illuminated advertisements, displayed* on business premises? wholly with reference to 
any or all of the following matters, namely the business carried on, the goods sold or 
services provided, or the name or qualifications of the person carrying on the business or 
supplying the goods or services on those premises, provided that the following 
conditions and limitations are satisfied: 

(1) in the case of a shop, no such advertisement may be displayed, except on a wall 


containing a shop window’; 


(2) in an area of special control’, the space occupied by any such advertisement may 


not exceed 0.1 of the overall area of the face of the building on which it is 
displayed, up to a height of 3.6 metres from ground level: and the area 
occupied by any such advertisement must, notwithstanding that it is displayed in 
some other manner, be calculated as if the whole advertisement were displayed 
flat against the face of the building”; 


(3) illumination is not permitted unless the advertisement states that medical or 


similar services or supplies are available at the premises on which the 
advertisement is displayed and the illumination is in a manner reasonably 
required to fulfil the purpose of the advertisement; 


(4) no character or symbol on the advertisement may be more than 0.75 metre in 


height, or 0.3 metre in an area of special control; 


(5) no part of the advertisement may be higher above ground level than whichever 


is the lower of: 
(a) 4.6 metres, or 3.6 metres in an area of special control; or 
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(b) the bottom level of any first floor window in the wall on which the 


advertisement is displayed'º. 

meaning of ‘deemed consent’ see para 777 note 4 ante. 
o the Ton and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 
le any advertisement which does not fall within ibid reg 6(1), Sch 3 Pt I, Class SA (as amended) (see 
para 802 ante) or Class 4B (as amended) (see para 803 ante). For the meaning of ‘advertisement’ see 
para 770 ante; and for the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. l 
For the meaning of references to the land, the building, the site or premises on which the advertisement 
is displayed see para 780 note 2 ante. oe 
For the meaning of ‘business premises’ see para 790 ante. “Because some land is within the curtilage of a 
building, it does not ... form part of the building. It may well be that something which is within the 
curtilage does constitute a building, but that does not mean that every bit of the curtilage is a building’: 
Jones v Merioneth County Council (1968) 20 P & CR 106 at 111-112, DC, per Lord Parker CJ (sign fixed 
to grass verge adjacent to forecourt). For the meaning of ‘curtilage’ see para 223 note 13 ante. 
For these purposes, a shop window is a window through which one can see into the shop, or 
alternatively the goods which are displayed in the shop: Havering London Borough Council v Network 
Sites Ltd [1998] JPL 648. 
For the meaning of ‘area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 
For the meaning of ‘ground level’ see para 793 note 7 ante. 
As to restrictions in area see para 793 note 4 ante. 
Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt 1, Class 5 paras (1)-(5). Consent is deemed to be granted even if the goods displayed are 
unrelated to the principal business of the premises and the classes of goods sold there: Berridge v Vision 
Posters Ltd (1994) 159 JP 218, DC. 


805. Class 6: advertisements on forecourts of business premises. Deemed 
consent! is granted? for an advertisement? displayed* on any forecourt? of business 
premises”, wholly with reference to all or any of the matters specified in Class 5”, 
provided that the following conditions and limitations are satisfied: 


a 
Lã; 


(1) advertisements displayed on any such forecourt or, in the case of a building with 
a forecourt on two or more frontages, on each of those frontages, may not 
exceed in aggregate 4.5 square metres in area?; 

(2) illumination? is not permitted; 

(3) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control*% and 

(4) no part of the advertisement may be more than 4.6 metres above ground level!!, 
or 3.6 metres in an area of special control!. 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 


le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 


For the meaning of ‘advertisement’ see para 770 ante. 


For the meaning of references to the land, the building, the site or premises on which the advertisement 
is displayed see para 780 note 2 ante. 


For the meaning of ‘forecourt’ see para 790 note 3 ante. 
For the meaning of ‘business premises’ see para 790 ante. 


le specified the Town and Country Planning Co 1trol of Advertisements Regulatio 
( 1 ) ns ils 9 to 
SI 1992/666, reg 6(1), Sch 3) Pt I, Class 5: See para 804 ante. 


As to restrictions in area see para 793 note 4 ante. 
For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 


For the meaning of “area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 


For the meaning of ‘ground level’ see para 793 note 7 ante. 


Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt 1, 
Class 6 paras (14). See also Blakemore v Heron Service Stations Ltd (1971) 22 P & CR 601, DC; affd sub 
nom Heron Service Stations Ltd y Coupe [1973] 2 All ER 110, [1973] 1 WLR 502, HL. 
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806. Class 7A: flag advertisement attached to single flagstaff projecting 
vertically from roof of building. Deemed consent! is granted? for an 
advertisement? in the form of a flag attached to a single flagstaff projecting vertically 
from the roof of a building, provided that the following conditions and limitations are 
satisfied: 
(1) no such advertisement is permitted other than one: 
(a) bearing the name or device of any person occupying the building; or 
(b) referring to a specific event, other than the offering of named goods for 
sale, of limited duration, which is taking place in the building, for the 
duration of that event; 
(2) no character or symbol on the flag may be more than 0.75 metre in height, or 
0.3 metre in an area of special control”. 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 

4 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 7A paras (1), (2) (substituted by 1994/2351). For the meaning of “area of special control’ 
see para 777 note 6 ante. As to areas of special control see paras 826-828 post. 
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807. Class 7B: flag advertisement attached to single vertical flagstaff erected 
on site where planning permission granted for residential development. 
Deemed consent! is granted? for an advertisement? in the form of a flag attached to a 
single vertical flagstaff erected on a site* which forms part of an area of land in respect of 
which planning permission? has been granted for development” of which the only or 
principal component is residential development and on which: 

(1) operations for the construction of houses” are in progress pursuant to that 
permission; or 

(2) such operations having been completed, at least one of the houses remains 
unsold, 

provided that the following conditions and limitations are satisfied: 
(a) no such advertisement is permitted within a conservation area”, an area of 
outstanding natural beauty’, a National Park’®, the Broads" or an area of special 
control??; 
(b) the number of such advertisements on the land concerned’? may not exceed: 
(i) where the aggregate number?* of houses on that land does not exceed 10, 
one; 

(1) where the aggregate number of houses on that land exceeds 10 but does 
not exceed 100, two; 

(iii) where the aggregate number of houses on that land exceeds 100, three; 

(c) no part of the flagstaff may be more than 4.6 metres above ground level”; 

(d) no flag may exceed 2 square metres in area’®; 

(e) no such advertisement may be displayed after the expiration of the period of one 
year commencing on the day on which building operations on the land 
concerned have been substantially completed”. 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

2 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 

4 For the meaning of ‘site’ see para 774 note 2 ante. 


5 For these purposes, ‘planning permission’ does not include any outline planning permission in relation to 
which some or all of the matters reserved for subsequent approval remain to be approved: Town and 
Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(2), Sch 3 Pt I 


Para 808. Vol 46(2): Town and Country Planning 342 
Para 808. Ose 


6 


14 


15 
16 
17 


para 4(1) (Sch 3 Pt II para 4 added by SI 1994/2351). As to outline planning permission see para 519 et 
seq ante; and for the meaning of “planning permission” generally see para 43 note 6 ante. 

For the meaning of ‘development’ see para 217 ante. 

For these purposes, ‘house’ includes a flat; and “flat” means a separate and self-contained set of premises 
constructed for the purpose of a dwelling and forming part of a building from some other part of which 
it is divided horizontally: Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, Sch 3 Pt II para 4(1) (as added: see note 5 supra). 

As to conservation areas see para 1169 et seq post. 

For the meaning of ‘area of outstanding natural beauty’ see para 779 note 7 ante. 

As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seq. 

A the Broads see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 130. 

For the meaning of “area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 

For these purposes, ‘the land concerned’, in relation to any development, means: (1) except in a case to 
which the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
Sch 3 Pt II para 4(2) or (3) (as added) applies, the land to which the planning permission for the 
development relates; (2) in a case to which Sch 3 Pt II para 4(2) applies, the land on which a particular 
phase of that development was or, as the case may be, is being or is about to be carried out; (3) in a case 
to which Sch 3 Pt II para 4(3) applies, the part of the land to which the permission relates on which a 
person has carried out part of that development, or, as the case may be, is carrying it out or is about to 
carry it out: Sch 3 Pt II para 4(1) (as added: see note 5 supra). Subject to Sch 3 Pt II para 4(3) (as added), 
Sch 3 Pt II para 4(2) (as added) applies where the development is carried out in phases (Sch 3 Pt II 
para 4(2) (as so added); and Sch 3 Pt II para 4(3) (as added) applies where the development is carried out 
by two or more persons who each carry out part of it on a discrete part of the land to which the planning 
permission relates (whether the whole of the development or any part of it is carried out in phases or 
otherwise) (Sch 3 Pt II para 4(3) (as so added)). 

For these purposes, ‘aggregate number’ means the aggregate of the number of houses constructed, in the 
course of construction or proposed to be constructed on the land concerned: ibid Sch 3 Pt II para 4(1) 
(as added: see note 5 supra). 

For the meaning of ‘ground level’ see para 793 note 7 ante. 

As to restrictions in area see para 793 note 4 ante. 


Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 7B paras (1)-(5) (substituted by SI 1994/2351). 


808. Class 8: advertisements on hoardings. Deemed consent! is granted? for an 
advertisement? on a hoarding which incloses, either wholly or in part, land on which 
building operations are taking place or are about to take place, if those operations are in 
accordance with a grant of planning permission‘, other than outline permission”, for 
development primarily for use for commercial, industrial or business purposes, provided 
that the following conditions and limitations are satisfied: 


(1) no such advertisement may be displayed in a conservation area”, a National 
Park”, an area of outstanding natural beauty? or the Broads’, but this does not 
preclude the continued display of an advertisement being displayed at the date of 
designation of the relevant area until the expiry of one year from that date or 
two years from the date of commencement of the display, whichever is the 
later. 

(2) no such advertisement may be displayed earlier than three months before the 
commencement of the building operations; 

(3) any such advertisement must be at least 1.5 metres high and 1 metre long and 
not more than 3.1 metres high and 12.1 metres long; 

(4) at least 14 days before the advertisement is first displayed, the local planning 
authority! must be notified in writing by the person displaying it'? of the date 
on which it will first be displayed and must be sent a copy of the relevant 
planning permission; 


(5) no such advertisement may be displayed for more than three years; 
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(6) illumination’? is permitted in a manner and to the extent reasonably required to 
achieve the purpose of the advertisement". 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

2 le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 

4 See R (on the application of Cal Brown Advertising Ltd) v Hounslow London Borough Council [2001] EWHC 

864 (Admin), [2002] 2 P & CR 313, [2001] All ER (D) 313 (Oct). For the meaning of ‘planning 

permission’ generally see para 43 note 6 ante. 

As to outline planning permission see para 519 et seq ante. 

As to conservation areas see para 1169 et seq post. 

For the meaning of ‘area of outstanding natural beauty’ see para 779 note 7 ante. 

As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 

seq. 

9 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 8 para (1). As to the Broads see OPEN SPACES AND ANCIENT MONUMENTS vol 34 
(Reissue) para 130. 

10 Ibid Sch 3 Pt I, Class 8 para (7). 

11 For the meaning of ‘local planning authority’ for these purposes see para 775 note 3 ante. 
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12 For the meaning of references to a person displaying an advertisement see para 779 note 6 ante. 

13 For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

14 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 3 Pt I, 
Class 8 paras (2)-(6) (amended by SI 1994/2351). See Wandsworth London Borough Council v Mills E 
Allen Ltd (1997) 76 P & CR 214 (advertisement placed on hoarding adjacent to fencing which inclosed 
a development site held not to fall within Class 8, as it was not placed on a hoarding which inclosed the 
land in whole or in part; and the development, a nursing home, was for residential and not commercial 
purposes); Postermobile plc v Kensington and Chelsea London Borough Council [2000] EGCS 68 (deemed 
consent lost after building operations on site in question had not commenced in three-month period): 
Brent London Borough Council v Maiden Outdoor Advertising Ltd [2002] EWHC 1240 (Admin), [2003] JPL 
192, [2002] All ER (D) 564 (May) (it is a question of fact, depending on the particular circumstances in 
each case, as to whether there is an advertisement on a hoarding which incloses a building site or 
whether there is an independent advertisement hoarding which is not performing any function of 
inclosure, but there is no reason why a purpose-built advertisement hoarding cannot also perform an 
inclosing function; further, the distinction in Class 8 between advertisements and the hoardings upon 
which they are displayed is no accident and the Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, Sch 3 Pt I, Class 8 para (3) (see head (3) in the text) is intended to limit 
the dimensions of advertisements, not of the hoardings etc on which they are displayed). 


809. Class 9: advertisements on highway structures. Deemed consent! is 
granted? for an advertisement? displayed on a part of an object or structure designed to 
accommodate four-sheet panel displays, the use of which for the display of such 
advertisements is authorised* under the Highways Act 1980, provided that the following 
conditions and limitations are satisfied: 
(1) no such advertisement may exceed 2.16 square metres in area”; 
(2) illumination® is not permitted; 
(3) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control’; 
(4) no part of the advertisement may be more than 4.6 metres above ground level’, 
or 3.6 metres in an area of special control”. 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

2 Ie under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 

4 Te under the Highways Act 1980 s 115E(1)(a) (as added): see HIGHWAYS, STREETS AND BRIDGES vol 21 
(2004 Reissue) para 577. 

5 As to restrictions in area see para 793 note 4 ante. 

6 For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 
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For the meaning of ‘area of special control’ see para 500 note 6 ante. As to areas of special control see 


paras 826-828 post. h A 
8 For the meaning of ‘ground level’ see para note 7 ante. 
9 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 


Sch 3 Pt 1, Class 9 paras (1)-(4) (amended by SI 1994/2351). 


810. Class 10: advertisements for neighbourhood watch and similar 
schemes. Deemed consent! is granted? for an advertisement” displayed? on or near 
highway land”, but not in the window of a building, to give notice that a 
neighbourhood watch scheme or a similar scheme established jointly by the police 
authority and a local committee or other body of persons is in operation in the area, 
provided that the following conditions and limitations are satisfied: 

(1) no such advertisement may exceed 0.2 square metre in area®; 

(2) no such advertisement may be displayed on highway land without the consent 
of the highway authority; 

(3) the local planning authority” must, at least 14 days before the advertisement is 
first displayed, be given particulars in writing of the place at which it is to be 
displayed and a certificate: 

(a) that the scheme has been properly established; 

(b) that the police authority has agreed to the display of the advertisement; and 

(c) where relevant, that the consent of the highway authority has been given; 
(4) any such advertisement must be removed within 14 days after: 

(a) the relevant scheme ceases to operate; 

(b) the relevant scheme ceases to be approved by the police authority; or 

(c) the highway authority withdraws its consent to the display of the 

advertisement; 

(5) illumination? is not permitted; 

(6) no character or symbol on the advertisement may be more than 0.75 metre in 
height, or 0.3 metre in an area of special control”; 

(7) no part of the advertisement may be more than 3.6 metres above ground level!®. 


1 For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

2 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 


4 For the meaning of references to the land, the building, the site or premises on which the advertisement 
is displayed see para 780 note 2 ante. 

5 For these purposes, ‘highway land’ means any land within the boundaries of a highway: Town and 
Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(2), Sch 3 Pt II 
para 1(1). 

As to restrictions in area see para 793 note 4 ante. 


6 
7 For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 
8 For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

9 


For the meaning of ‘area of special control’ see para 777 note 6 ante. As to areas of special control see 
paras 826-828 post. 


10 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 10 paras (1)-(7). For the meaning of ‘ground level’ see para 793 note 7 ante. 


811. Class 11: directional advertisements. Deemed consent! is granted? for an 
advertisement? on a single flat surface directing potential buyers and others to a site 
where residential development is taking place, provided that the following conditions 
and limitations are satisfied: 

(1) no such advertisement may exceed 0.15 square metre in area?; 

(2) no part of the advertisement may be of a reflective material; 

(3) the design of the advertisement may not be similar to that of a traffic sign’: 

(4) the advertisement is to be displayed on land adjacent to highway land, io a 
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manner which makes it reasonably visible to an approaching driver, but not 
within 50 metres of a traffic sign intended to be observed by persons 
approaching from the same direction; 

(5) no advertisement may be more than two miles from the main entrance of the 
site; 

(6) the local planning authority” must, at least 14 days before the advertisement is 
first displayed, be notified in writing of the place at which, and the first date on 
which, it will be displayed; 

(7) no such advertisement may be displayed after the development of the site is 
completed or, in any event, for more than two years; 

(8) illumination® is not permitted; 

(9) any character or symbol on the advertisement must be at least 0.04 metre high; 

(10) no character or symbol on the advertisement may be more than 0.25 metre 
high; 

(11) no part of the advertisement may be more than 4.6 metres above ground level”, 
or 3.6 metres in an area of special control’. 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

Ie under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

For the meaning of ‘advertisement’ see para 770 ante. 

As to restrictions in area see para 793 note 4 ante. 

For these purposes, ‘traffic sign’ means a sign falling within the Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, reg 3(2), Sch 2 Pt 1, Class H (see para 786 ante): 
reg 6(2), Sch 3 Pt II para 1(1). 

For the meaning of ‘highway land’ see para 810 note 5 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 775 note 3 ante. 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. 

For the meaning of ‘ground level’ see para 793 note 7 ante. l 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 11 paras (1)-(11). For the meaning of “area of special control’ see para 777 note 6 ante. 
As to areas of special control see paras 826-828 post. 


812. Class 12: advertisements inside buildings. Deemed consent! is granted? for 
an advertisement? displayed inside a building which does not fall within Class J*. 


1 
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For the meaning of “deemed consent' see para 777 note 4 ante. 

le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

For the meaning of “advertisement' see para 770 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 12. As to reg 3(2), Sch 2, Class J see para 788 ante. 


813. Class 13: sites used for the display of advertisements on 1 April 1974. 
Deemed consent! is granted? for an advertisement? displayed* on a site? which was used 
for the display of advertisements without express consent? on 1 April 1974 and has been 
so used continually since that date, provided that the following conditions and 
limitations are satisfied: 


1 
J 


(1) no substantial increase in the extent, or substantial alteration in the manner, of 


the use of the site for the display of advertisements on 1 April 1974 is permitted; 


(2) if any building or structure on which such an advertisement is displayed is 


required by or under any enactment to be removed, no erection of any building 
or structure to continue the display is permitted”. 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 
le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 


reg 6(1): see para 789 ante. 
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3 For the meaning of ‘advertisement’ see para 770 ante. l i l l 
4 For the meaning of references to the land, the building, the site or premises on which the advertisement 
is displayed see para 780 note 2 ante. 

For the meaning of ‘site’ see para 774 note 2 ante. 

For the meaning of “express consent” see para 777 note 3 ante. 

7 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 
Sch 3 Pt I, Class 13 paras (1), (2). See also Arthur Maiden Ltd v Lanark County Council (No 2) [1958] JPL 
422: Mills & Allen Ltd v City of Glasgow District Council [1980] JPL 409; Westminster City Council v Moran 
(1998) 77 P & CR 294, [1998] 4 PLR 79, DC (advertisement displayed regularly, but not continuously, 
had been displayed continually for purposes of Class 13). 
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814. Class 14: advertisements displayed after expiry of express consent. 
Deemed consent! is granted? for an advertisement? displayed with express consent’, after 
the expiry of that consent, unless: 
(1) a condition to the contrary was imposed on the consent; 
(2) a renewal of consent was applied for and refused, 
provided that the following conditions and limitations are satisfied: 
(a) any condition imposed on the relevant express consent is to continue to apply to 
any such advertisement; and 
(b) no advertisement may be displayed? under this Class except on a site? which has 
been continually used for the purpose since the expiry of the express consent’. 


= 


For the meaning of ‘deemed consent’ see para 777 note 4 ante. 

2 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6(1): see para 789 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 

For the meaning of “express consent’ see para 777 note 3 ante. 

5 For the meaning of references to the land, the building, the site or premises on which the advertisement 

is displayed see para 780 note 2 ante. 

For the meaning of ‘site’ see para 774 note 2 ante. 

7 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 6(1), 

Sch 3 Pt I, Class 14 paras (1), (2). 
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(C) Restrictions on and Discontinuance of Deemed Consent 


815. Directions restricting deemed consent. If the Secretary of State’ ona 
relation to Wales, the National Assembly for Wales? is satisfied, upon a proposal made to 
him or to it by the local planning authority?, that the display of advertisements* of any 
specified class or description? should not be undertaken in any particular area or in any 
particular case without express consent®, he or the Assembly may direct” that the consent 
granted” for that class or description shall not apply in that area or in that case, for a 
specified period or indefinitely?. 
Before making any such direction, the Secretary of State or the Assembly must: 
(1) where the proposal relates to a particular area, publish, or cause to be published, 
in at least one newspaper circulating in the locality, and on the same or a 
subsequent date in the London Gazette, a notice that such a proposal has been 
made, naming a place or places in the locality where a map or maps defining the 
area concerned may be inspected at all reasonable hours; and 
(2) where the proposal relates to a particular case, serve, or cause to be served, on 
the owner and occupier of the land affected and on any other person who, to 
his knowledge, proposes to display on such land an advertisement of the class or 
description concerned, a notice that a proposal has been made, specifying the 
land and the class or description of advertisement in question! 
In determining whether to make a direction, the Secretary of State or the Assembly: 
(a) must take into account any objections made"!; 
(b) may modify the proposal of the local planning authority if. 
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(i) he or the Assembly has notified, in writing, that authority and any person 
who has made an objection or representation to him or to the Assembly of 
his or its intention and the reasons for it and has given them a reasonable 
opportunity to respond; and 

(11) the intended modification does not extend the area of land specified in the 
proposal??. 


Where the Secretary of State or the Assembly makes a direction, he or it must send it 
to the local planning authority, with a statement of the reasons for making it, and must 
send a copy of that statement to any person who has madet? an objection'*. 

Notice of the making of any direction for a particular area must be published by the 
local planning authority in at least one newspaper circulating in the locality and, unless 


the 


Secretary of State or the Assembly otherwise directs, on the same or a subsequent 


date in the London Gazette, and such a notice must: 
(A) contain a full statement of the effect of the direction; 
(B) name a place or places in the locality where a copy of the direction and of a map 


defining the area concerned may be seen at all reasonable hours; and 


(C) specify a date when the direction comes into force, at least 14 and not more 


than 28 days after the first publication of the notice". 


Notice of the making of any direction for a particular case must be served by the 
local planning authority on the owner and on any occupier of the land to which the 
direction relates, and on any other person who, to the knowledge of the authority, 
proposes to display on such land an advertisement of the class or description affected!*. 


1 
2 


10 


11 
12 
13 
14 
15 


16 


As to the Secretary of State see para 19 ante. 
As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 
For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 
For the meaning of “advertisement” see para 770 ante. 
le any class or description specified in the Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, reg 6(1), Sch 3 Pt I (as amended) (see para 791 et seq ante), other than 
Sch 3 Pt I, Class 12 (see para 812 ante) or Sch 3 Pt I, Class 13 (see para 813 ante). 
For the meaning of “express consent’ see para 777 note 3 ante. 
Any power conferred by the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666 (as amended), to give a direction includes power to cancel or vary the direction by a 
subsequent direction: reg 26. 
le by ibid reg 6: see para 789 ante. 
Ibid reg 7(1). Except in so far as may be provided by the Town and Country Planning Act 1990 s 288 (as 
amended) (see para 47 ante), any direction so given by the Secretary of State or the Assembly may not be 
questioned in any legal proceedings whatsoever: see s 284(1)(f), (3)(b) (iii); and para 43 ante. 

For guidance as to when such a direction may be appropriate see PPG19—Onutdoor advertisement 
control; and as to the status of such guidance see para 9 ante. 
Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 7(2). Any 
such notice must state that any objection to the making of a direction may be made to the Secretary of 
State or the Assembly in writing within such period, not being less than 21 days from the date when the 
notice is given, as is specified in the notice: reg 7(3). The Secretary of State or the Assembly may not, 
however, make a direction under reg 7 until after the expiry of the specified period: reg 7(4). As to the 
Secretary of State’s or the Assembly’s power to extend time limits see para 778 ante. 
le in accordance with ibid reg 7(3): see note 10 supra. 
Ibid reg 7(5). 
See note 11 supra. 
Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 7(6). 
Ibid reg 7(7). A direction for an area comes into force on the date specified in the notice so given; and a 
direction for a particular case comes into force on the date on which notice is served on the occupier or, 
if there is no occupier, on the owner of the land affected: reg 7(9). 


Ibid reg 7(8). 
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816. Discontinuance of deemed consent. The local planning authority’ may 
serve a notice requiring the discontinuance of the display of an advertisement , OT e 
use of a site? for the display* of an advertisement, for which deemed consent is granted 
if the authority is satisfied it is necessary to do so to remedy a substantial injury to the 
amenity of the locality or a danger to members of the public; but, in the case of an 
advertisement within Class 12º, the authority may not do so if the advertisement is also 
within” Class F or Class G*. 

A discontinuance notice: 

(1) must be served on the advertiser and on the owner and occupier of the site on 

which the advertisement is displayed; 

(2) may, if the local planning authority thinks fit, also be served on any other person 

displaying the advertisement”; 

(3) must specify the advertisement or the site to which it relates; 

(4) must specify a period within which the display or the use of the site, as the case 

may be, is to be discontinued; and 

(5) must contain a full statement of the reasons for taking discontinuance action?”, 

A discontinuance notice takes effect’! at the end of the period, being at least eight 
weeks after the date on which it is served, specified in the notice’. 

The local planning authority, by a notice served on the advertiser, may, however, 
withdraw a discontinuance notice at any time before it takes effect or may, where no 
appeal to the Secretary of State’ or, in relation to Wales, to the National Assembly for 
Wales’ is pending, from time to time vary a discontinuance notice by extending the 
period specified for the taking effect of the notice’. 


+ 


For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 
For the meaning of “advertisement” see para 770 ante. 
For the meaning of ‘site’ see para 774 note 2 ante. 


Uno 


For the meaning of references to the land, the building, the site or premises on which the advertisement 

is displayed see para 780 note 2 ante. 

5 le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 6: see para 789 ante, 

6 le any advertisement within ibid reg 6(1), Sch 3 Pt I, Class 12: see para 812 ante. 

7 le if the advertisement is also within ibid reg 3(2), Sch 2, Class F (as amended) (see para 784 ante) or 
Sch 2, Class G (see para 785 ante). 

8 Ibid reg 8(1). See Swishbrook Ltd v Secretary of State for the Environment and Islington London Borough Council 
[1990] JPL 824, CA; Chequepoint UK Ltd v Secretary of State for the Environment (1995) 72 P & CR 415. 
As to the Secretary of State’s or the National Assembly for Wales's powers to serve a discontinuance notice 
see para 829 post. 

Where a discontinuance notice is so served, the Town and Country Planning Act 1990 s 78 (as 
amended) (see para 598 ante) and s 79 (as amended) (see para 601 ante) apply subject to the modifications 
specified in the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 15(3), Sch 4 Pt V: reg 15(3). As to the modifications so specified see paras 835-836 
post. For these purposes, ‘discontinuance notice’ means a notice served under reg 8: reg 2(1). 

2 For the meaning of references to the person displaying an advertisement see para 779 note 6 ante. 

10 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 8(2). 

11 Te subject to ibid reg 8(4), (5): see the text and notes 12-15 infra. 

12 Ibid reg 8(3). If, however, an appeal is made to the Secretary of State or the Assembly under reg 15 (see 
e cal the notice is of no effect pending the final determination or withdrawal of the appeal: 
reg E 

13 As to the Secretary of State see para 19 ante. 


14 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 


15 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 8(5). The 


local planning authority must, on so serving on the advertiser a notice of withdrawal or variation, send a 
copy to every other person served with the discontinuance notice: reg 8(6) 
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D. EXPRESS CONSENT 


817. Application for express consent; in general. An application for express 
consent! must be made to the local planning authority?. Such an application must be 
made on a form provided by the local planning authority and must give the particulars 
required by that form; and there must be annexed to the form such plans as the 
authority requires”. An applicant must provide the local planning authority with two 
additional copies of the completed form and the annexed plans*. A local planning 
authority may not, however, employ a form or require the submission of plans or 
information inconsistently with any direction which the Secretary of State? or, in 
relation to Wales, the National Assembly for Wales? may have given as to the matter’. 

If it thinks fit, the local planning authority may accept an application notwithstanding 
that the above requirements® are not complied with, provided that the application is in 
writing’. 

The Secretary of State or the Assembly may give directions!” to a local planning 
authority, either generally or in relation to a particular case or class of case, specifying the 
kinds of particulars, plans or information to be contained in an application for express 
consent!”. 

On receipt of an application for express consent, the local planning authority: 

(1) must send an acknowledgment in writing to the applicant and, in the case of a 
county planning authority in England*?, must also send a copy of the application 
and the accompanying plans to the district planning authority!? within whose 
area any part of the application site!* is situated; 

(2) may direct the applicant in writing to provide one of its officers with such 
evidence as may be reasonably called for to verify any particulars or information 
given to the authority’. 

An application for the renewal of an express consent may not be made at a date 

earlier than six months before the expiry of that consent’®. 


1 For the meaning of ‘express consent’ see para 777 note 3 ante. 

2 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 9(1). For 
the meaning of ‘local planning authority’ for these purposes see para 775 note 3 ante. For guidance as to 
the criteria for dealing with such applications see PPG19-— Outdoor advertisement control; and as to the 
status of such guidance see para 9 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg AD 
Ibid reg 9(3). 

As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

7 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg lo 

8 le the requirements of ibid reg 9(2) or (3): see the text and notes 1-4 supra. 

9 Ibid reg 9(4). 

10 As to the power to give a direction generally see para 815 note 7 ante. 

11 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 10. 

12 As to county planning authorities see para 28 ante. 

13 As to district planning authorities (of which there are none in Wales) see para 28 ante. 

14 For the meaning of “site” see para 774 note 2 ante. 

15 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 11(a), (b). 


16 Ibid reg 9(6). 


Dun U 


818. Fees for applications for express consent. Where an application is made! 
to a local planning authority? for consent for the display of an advertisement”, a fee must 
be paid to that authority in accordance with the following provisions”. 

Where the application relates to the display of one advertisement only, the fee payable 
in respect of the application is the specified amount? for the appropriate category”; and, 
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where the application relates to the display of more than one advertisement on the same 
site”, a single fee is payable in respect of all of the advertisements to be displayed on that 
site and listed in the application and: l 

(1) ifall of the advertisements are within the same category, the fee payable is the 
amount specified for that category; 

(2) ifall of the advertisements are within categories 1 and 2%, the fee payable is the 
amount specified in category 1: l 

(3) if one or more of the advertisements is within category 3º, the fee payable is the 
amount specified for category 3!º. 

Where the application relates to the display of advertisements: 

(a) on parking meters, litter bins, public seating benches or bus shelters within a 
specified area, the whole of the area to which the application relates is treated as 
one site for these purposes!!; 

(b) on more than one site, the fee payable in respect of the application is the 
aggregate of the sums payable in respect of the display of advertisements on each 
such site??, 

Where the application is made by or on behalf of a parish council’? or community 
council!*, the fee payable in respect of the application is one-half of the amount 
appropriate to the display of the advertisement to which the application relates‘. 

Where all of the prescribed conditions!“ are satisfied, these provisions do not apply 
to: 

(1) an application which is made following the withdrawal, before notice of 
decision was issued, of an application made by or on behalf of the same person; 
or 

(ii) an application which is made following the refusal of consent, whether by the 
local planning authority or by the Secretary of State!” or, in relation to Wales, 
the National Assembly for Wales*? on appeal, for the display of advertisements 
on an application made by or on behalf of the same person’. 

The fee due in respect of an application must be paid to the local planning authority 
with which the application is lodged and must accompany the application*°; but, in the 
case of an application made in relation to a site within a National Park in England?!, the 
amount of the fee must be remitted to the county planning authority” when the 
application is forwarded to that authority for determination”, 

Any fee so paid must be refunded if the relevant application is rejected as invalidly 
made”, 


1 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 9: see para 817 ante. 

2 For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 

3 For the meaning of ‘advertisement’ see para 770 ante. 

4 Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, reg 11(1); Interpretation Act 1978 s 17(2). 

5 le the amount specified in the Town and Country Planning (Fees for Applications and Deemed 
Applications) Regulations 1989, SI 1989/193, reg 11(1), Sch 2, Table (substituted in respect of 
applications made or deemed to be made in relation to England on or after 1 April 2005 by SI 2005/843; 
and in respect of applications made or deemed to be made in relation to Wales on or after 8 November 
2004 by SI 2004/2736). 

6 ‘Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, reg 11(2). 

7 For the meaning of ‘site’ see para 774 note 2 ante. 

8 le the Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, Sch 2, Categories 1, 2 (as substituted: see note 5 supra). 

9 [Ie ibid Sch 2, Category 3 (as substituted: see note 5 supra). 

10 Ibid regs 2(2), 11(3). 

11 Ibid reg 11(4) (amended by SI 1993/3170). 
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Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, reg 11(5). 

As to parish councils see LOCAL GOVERNMENT vol 29(1) (Reissue) para 30 et seg. 

Às to community councils see LOCAL GOVERNMENT vol 29(1) (Reissue) para 46 et seg. 

Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, reg 11(6). 

Te the conditions set out in ibid reg 11(10). The conditions are: (1) that the application is made within 12 
months of the date when the earlier application was made, in the case of a withdrawn application or, in 
any other case, the date of refusal; (2) that the application relates to the same site as that to which the 
earlier application related, or to part of that site; (3) that the local planning authority to which the 
application is made is satisfied that the application relates to an advertisement or advertisements of the 
same description as the advertisement or advertisements to which the earlier application related; (4) that 
the fee payable in respect of the earlier application was paid; and (5) that no previous application has at 
any time been made by or on behalf of the same applicant which related to (a) the same site to which the 
earlier application related; and (b) an advertisement of the same description as the advertisement, or any 
of the advertisements, to which the earlier application related, and which was exempted from the 
provisions of reg 11 (as amended) by reg 11(9): reg 11(10). 

As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, reg 11(9). Nor is a fee payable under reg 11 (as amended) in respect of an application for 
consent to display an advertisement if the application is occasioned by a direction under the Town and 
Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 7 (see para 815 ante) 
disapplying reg 6 (see para 789 ante) in relation to the advertisement in question: Town and Country 
Planning (Fees for Applications and Deemed Applications) Regulations 1989, SI 1989/193, reg 11(11); 
Interpretation Act 1978 s 17(2). 

Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, reg 11(7). 

As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seg. 

As to county planning authorities see para 28 ante. 

Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, regs 2(3), 11(8) (amended by SI 1996/525). 

Town and Country Planning (Fees for Applications and Deemed Applications) Regulations 1989, 
SI 1989/193, reg 11(12). 


819. Duty to consult. Before granting an express consent!, a local planning 
authority? must consult: 


14 


(1) any neighbouring local planning authority, any part of whose area appears likely 
to be affected; 

(2) where the application relates to land in a National Park in England* which is 
land that is not in a metropolitan county?, the district planning authority” for 
the area in which the land is situated; 

(3) where it considers that a grant of consent may affect the safety of persons using 
any trunk road’ in England, the Secretary of State for Transport; 

(4) where it considers that a grant of consent may affect the safety of persons using 
any railway, waterway*, dock, harbour or aerodrome, civil or military, the person 
responsible for the operation thereof, and, in the case of coastal waters, the 
Corporation of Trinity House’. 

The local planning authority must give anyone whom it is required to consult at least 

days’ notice that the relevant application is to be considered; and the authority must 


i T 
take into account any representations made by any such person”. 


1 
2 
2 


For the meaning of “express consent’ see para 777 note 3 ante. 
For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 
For the meaning of ‘consult’ see para 2 note 1 ante. 
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As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seq. 

As to metropolitan counties see para 28 ante. 

As to district planning authorities in England see para 28 ante. 

le as defined in the Highways Act 1980 s 329 (as amended): see HIGHWAYS, STREETS AND BRIDGES 
vol 21 (2004 Reissue) para 50 note 2. 

For the meaning of ‘waterway’ see para 775 note 8 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 12(1) 
(amended by SI 1996/525; SI 1997/2971). As to the right of entry to survey the land for these purposes 
see paras 57-58 ante. 


10 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 11202) 


820. Power to deal with application. Where an application for express consent! 
is made to the local planning authority?, the authority may”: 


(1) grant consent, in whole or in part, subject to the standard conditions* and to 
such additional conditions” as it thinks fit; 

(2) refuse consent; or 

(3) decline? to determine the application”. 

The conditions imposed under head (1) above may in particular include conditions: 

(a) regulating the display of advertisements? to which the consent relates; 

(b) regulating the use for the display of advertisements of the site? to which the 
application relates or any adjacent land under the control of the applicant, or 
requiring the carrying out of works on any such land; 

(c) requiring the removal of any advertisement or the discontinuance of any use of 
land authorised by the consent, at the end of a specified period, and the carrying 
out of any works then required for the reinstatement of the land!º; 


but the local planning authority may not, under head (1) above, impose any conditions 
in relation to the display of any class of advertisement which may be displayed with 
deemed consent’! more restrictive than those imposed in relation to that class??. 


An express consent may be: 

(1) for the display of a particular advertisement or advertisements with or without 
ilumination?, as the applicant specifies; 

(ii) for the use of a particular site for the display of advertisements in a specified 
manner, whether by reference to the number, siting, size or illumination of the 
advertisement, or the structures intended for such display, or the design or 
appearance of any such structure, or otherwise; or 

(iii) for the retention of any display of advertisements or the continuation of the use 
of a site begun before the date of the application". 

An express consent is’ subject to the condition that it expires at the end of 

(A) such period as the local planning authority may specify in granting the consent; 
or 

(B) where no period is so specified, a period of five years!S; 


and a local planning authority may specify a period under head (A) above as a period 
running from the earlier of the following, namely the date of the commencement of the 


display or a specified date not later than six months after the date on which the consent 
is granted”. 


1 
2 
3 


For the meaning of “express consent’ see para 777 note 3 ante. 
For the meaning of ‘local planning authority’ for these purposes see para 775 note 3 ante. 


le subject to the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 19: see para 828 post. 


As to the standard conditions see para 775 ante. 


le subject to the Town and Country Plannin Control of Ad vertisements Re 1 
8 ( ) gulations 19927 
SI 1992/666, reg 13(3)—(6): see the text and notes 6-17 infra. 
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le decline to determine the application in accordance with the Town and Country Planning Act 1990 
s 70A (as substituted, partly as from a day to be appointed in relation to Wales) (see para 516 ante). Prior 
to that substitution being brought into force in Wales, s 70A (as originally added) applies in relation to an 
application in Wales subject to the modifications specified in the Town and Country Planning (Control of 
Advertisements) Regulations 1992, SI 1992/666, reg 13(1)(c), Sch 4 Pt I and set out in Sch 4 Pt Il as 
follows: A local planning authority may decline to determine an application for express consent if (1) 
within the period of two years ending with the date on which the application is received, the National 
Assembly for Wales has dismissed an appeal against the refusal of a similar application; and (2) in the 
opinion of the authority there has been no significant change since the dismissal mentioned in head (1) 
supra in any material consideration: Town and Country Planning Act 1990 s 70A(1) (as so modified). For 
these purposes, an application for express consent is taken to be similar to a later application if the subject 
matter of the applications and the land to which they relate are in the opinion of the local planning 
authority the same or substantially the same: s 70A(2) (as so modified). 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 13(1). For 
guidance as to advertisement control conditions see PPG19—Olutdoor advertisement control; and as to the 
status of such guidance see para 9 ante. 

The Town and Country Planning Act 1990 s 78 (as amended) (see para 598 ante) and s 79 (as 
amended) (see para 601 ante) apply, in relation to applications for express consent, subject to the 
modifications specified in the Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, reg 15(1), Sch 4 Pt III and set out in Sch 4 Pt IV: regs 2(1), 15(1), (2). 
As to the modifications so specified see paras 833-834 post. 

For the meaning of ‘advertisement’ see para 770 ante. 

For the meaning of ‘site’ see para 774 note 2 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 13(3). 
Ie any advertisement within any class specified in ibid reg 6, Sch 3 (as amended): see paras 791-814 ante. 
Ibid reg 13(4). 

For the meaning of ‘illuminated advertisement’ see para 783 note 6 ante. The introduction of 
illuminations to an advertisement for which consent under ibid reg 13 has been granted may amount to 
a substantial alteration: see R (on the application of Maiden Outdoor Advertising Ltd) v Lambeth London 
Borough Council [2003] All ER (D) 117 (May). 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 13(2). 
le subject to ibid reg 13(4): see the text and notes 11-12 supra. 

Ibid reg 13(5). 

Ibid reg 13(6). 


821. Notification of decision. The grant or refusal of an express consent’ by a 
local planning authority? must be notified in writing to the applicant within a period of 
eight weeks from the date of the receipt of the application or such longer period as the 
applicant may, before the expiry of that period, agree in writing”. 


The authority must state in writing its reasons for: 

(1) any refusal of consent in whole or in part; 

(2) any decision to impose any condition" on a consent, except a specified 
condition®; and 

(3) any condition whereby the consent expires before the expiry of five years from 
the date on which it is granted, except when the consent is granted for the 
period for which it was applied for”. 


For the meaning of ‘express consent’ see para 777 note 3 ante. 

For the meaning of local planning authority” see para 775 note 3 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 14(1). A 
decision given two years out of time has been held to be void (Edwick v Sunbury-on- Thames UDC [1962] 
1 QB 229, [1961] 3 All ER 10), but this was a very special case: see James v Minister of Housing and Local 
Government [1965] 3 All ER 602 at 606, [1966] 1 WLR 135 at 142, CA; revsd in part but affd on this 
point [1968] AC 409, [1966] 3 All ER 964, HL. As to the Secretary of States or the National Assembly 
for Wales's power to extend time limits see para 778 ante. 

The validity of any permission granted by a local planning authority in respect of an application for 
consent to the display of advertisements under the Town and Country Planning Act 1990 s 220 (as 
amended) (see para 769 ante) may not be challenged on the grounds that the permission should have 
been granted by some other local planning authority: see s 286(1)(c) (as amended); and para 45 ante. 
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4 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 


reg 13(1)(a): see para 820 ante at head (1) in the text. a 
5 Ie a condition specified in ibid reg 6, Sch 3 (as amended) in relation to a class within which the 


advertisement falls: see para 791 et seq ante. 
6 Ibid reg 14(2). 


822. Register of applications. Every local planning authority’ must keep a 
register containing particulars of: : l 
(1) any application made to it for express consent? for the display of an 
advertisement’, including the name and address of the applicant, the date of the 
application and the type of advertisement concerned; 

(2) any direction given? relating to the application; 

(3) the date and effect of any decision of the local planning authority on the 

application; 

(4) the date and effect of any decision of the Secretary of State? or, in relation to 

Wales, of the National Assembly for Wales? on an appeal”. 

Every entry in the register consisting of particulars of an application must be made 
within 14 days of the receipt of that application®; and the register must include an index 
to enable a person to trace any entry therein’. 

The register must be kept at the office of the local planning authority?” but any part 
of the register which relates to land within a particular part of the area of a local 
planning authority may be kept at a place within or convenient to that part of its area??, 

The register must be open to public inspection at all reasonable hours!2, 


For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 

For the meaning of ‘express consent’ see para 777 note 3 ante. 

For the meaning of ‘advertisement’ see para 770 ante. 

Ie under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666 

(as amended): see para 770 et seq ante, para 823 et seq post. 

5 As to the Secretary of State see para 19 ante. 

6 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

7 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 21(1). 


8 Ibid reg 21(5). As to the Secretary of State's or the Assembly's power to extend time limits see para 778 
ante. 


9 Ibid reg 21(2). 
10 Ibid reg 21(4). 
11 Ibid reg 21(3). 
12 Ibid reg 21(6). 


RUN 


823. Revocation or modification of express consent. If a local planning 
authority? is satisfied that it is expedient, it may? by order revoke or modify an express 
consent”; but such an order may not take effect without the approval of the Secretary of 
State* or, in relation to Wales, of the National Assembly for Wales”. 

When an authority submits such an order to the Secretary of State or the Assembly 
for approval, it must serve notice on the person who applied for the express consent, the 
owner and the occupier of the land affected and any other person who, in the authority’s 
opinion, will be affected by the order, specifying a period of at least 28 days from the 
service of the notice within which objection may be made, 

If, within the period specified in the notice, an objection to the order is received by 
the Secretary of State or the Assembly from any person on whom notice was served, the 
Secretary of State or the Assembly must, before approving the order, give to that person 
and to the local planning authority an opportunity of appearing before, and being heard 
by, a person appointed by him or by the Assembly’. 
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The Secretary of State or the Assembly may approve an order submitted to him or to 
it under the above provision either without modification or subject to such 
modifications as he or it considers expedient?. 


1 For the meaning of local planning authority’ for these purposes see para 775 note 3 ante. 
le subject to the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 16(2)-(7): see the text and notes 3-8 infra. 

3 Ibid reg 16(1). For the meaning of ‘express consent’ see para 777 note 3 ante. The power so to make an 
order may be exercised (1) in a case which involves the carrying out of building or other operations, at 
any time before those operations have been completed; (2) in any other case, at any time before the 
display of advertisements is begun: reg 16(5). In a case to which head (1) supra applies, the revocation or 
modification of consent does not affect such operations as have already been carried out: reg 16(6). For 
the meaning of “advertisement” see para 770 ante. 

4 As to the Secretary of State see para 19 ante. 

5 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 16(2). As 
to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

6 ‘Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 16(3). As 
to the Secretary of State’s or the Assembly’s power to extend time limits see para 778 ante. 

7 Ibid reg 16(4). 

8 Ibid reg 16(7). 


824. Compensation. Where an order revoking or modifying an express consent! 
takes effect and within six months of its approval a claim in writing is served on the local 
planning authority’, either by delivery at or by post to its offices, the authority must pay 
compensation to the claimant for any loss or damage suffered in the circumstances and 
to the extent specified below’. 
Compensation is so payable if, and to the extent that, any person has: 
(1) incurred expenditure* in carrying out abortive work, including the preparation 
of plans or similar material; 
(2) otherwise sustained loss or damage directly attributable® to the order, other than 
loss or damage consisting of any depreciation in value of any interest in land, 
but excluding any work done, or loss or damage arising out of anything done or not 
done, before the grant of consent’. 


1 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 16: see para 823 ante. For the meaning of ‘express consent’ see para 777 note 3 ante. 

2 For the meaning of ‘local planning authority’ for these purposes see para 775 note 3 ante. 

3 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 17(1). As 
to the Secretary of State’s or the National Assembly for Wales’s power to extend time limits see para 778 
ante. 

4 ‘Expenditure’ means money paid out, and does not include liabilities incurred: Southern Olympia 
(Syndicate) Ltd v West Sussex County Council (1952) 3 P & CR 60, Lands Tribunal. 

5 ‘Work’ must involve physical matters and does not include the cost of leasing land and raising capital: 
Southern Olympia (Syndicate) Ltd v West Sussex County Council (1952) 3 P & CR 60, Lands Tribunal. See 
also Holmes v Bradfield RDC [1949] 2 KB 1, [1949] 1 All ER 381, DC. 

6 Loss of profit and goodwill from a business which would have been established but never in fact existed 
is too remote: Halford v Oxfordshire County Council (1952) 2 P & CR 358, Lands Tribunal; Evans v 
Cheshire County Council (1952) 3 P & CR 50, Lands Tribunal. The costs of an appeal against the 
revocation order do not qualify: Evans v Cheshire County Council supra at 56. 

7 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 17(2). 


825. Applications by an interested planning authority. An application for 
express consent’ made by an interested planning authority”, whether solely or jointly 
with any other person, to display an advertisement” is to be determined by the authority 
concerned unless the application is referred* to the Secretary of State? or, in relation to 
Wales, to the National Assembly for Wales® for determination by him or by it”. Any 
consent granted pursuant to this provision expires: 
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(1) at the end of such period as the authority may specify in granting the consent; 
or 

(2) where no period is so specified, at the end of a period of five years; or 

(3) on the date on which the interested planning authority ceases, whether solely or 
jointly, to display the advertisement, 


whichever is the earlier”. 


1 
2 


Duo 


For the meaning of “express consent' see para 777 note 3 ante. 

For the meaning of “interested planning authority” see para 891 note 5 post; and as to development by 
interested planning authorities see para 891 et seg post. 

For the meaning of ‘advertisement’ see para 770 ante. 

le under the Town and Country Planning Act 1990 s 77 (as amended): see para 483 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SÍ 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 13A(1) 
(regs 9A, 13A added by SI 1999/1810). The Town and Country Planning Act 1990 s 77 (as amended) 
applies to applications for express consent made by an interested planning authority pursuant to the Town 
and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666 (as amended) subject 
to the following adaptations and modifications: (1) in the Town and Country Planning Act 1990 s 77(1) 
(as prospectively amended) for the reference to applications for planning permission, or for the approval 
of any local planning authority required under a development order or local development order there is 
substituted a reference to applications for the display of advertisements pursuant to regulations made 
under s 220 (as amended); and (2) s 77(4) (as amended) and s 77(6) are omitted: Town and Country 
Planning (Control of Advertisements) Regulations 1992, S1 1992/666, reg 9A(1) (as so added). Where 
the Secretary of State or the Assembly gives a direction pursuant to the Town and Country Planning 
Act 1990 s 77 (as amended) in respect of an application for express consent to display an advertisement, 
the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 12 (as 
amended) (duty to consult: see para 819 ante), reg 13 (power to deal with applications: see para 820 ante) 
and reg 14 (notification of decision: see para 821 ante) apply to that application subject to the following 
adaptations, modifications and exceptions: (a) any references to a local planning authority are to be 
construed as references to the Secretary of State or the Assembly; (b) reg 12(1)(c) does not apply; and (c) 
in reg 14(1) for ‘applicant’ there is substituted “interested planning authority”: reg 9A(2) (as so added). 
Ibid reg 13A(2) (as added: see note 7 supra). 


E. AREAS OF SPECIAL CONTROL 


826. Area of special control orders. Every local planning authority! must from 
time to time consider whether any part or additional part of its area should be 
designated as an area of special control?. An area of special control must be designated by 
an area of special control order made? by the local planning authority and approved* by 
the Secretary of State? or, in relation to Wales, by the National Assembly for Wales, 


An area of special control order may be revoked or modified by a subsequent order 


made by the authority and approved by the Secretary of State or the Assembly in 
accordance with the relevant’ statutory provisions?. 


Before making such an order, a local planning authority must consult”: 

(1) where it appears to the authority that the order will be likely to affect any part 
of the area of a neighbouring local planning authority, that authority; 

(2) where the order will relate to any land within a National Park in England 
which is land that is not in a metropolitan county!!, any district planning 
authority‘? within whose area any of that land is situated”, 

A local planning authority may not, however, exercise its power under the above 


provisions in the interests'* of public safety’. 


Where an area of special control order is in force, the local planning authority must 


consider at least once in every five years whether it should be revoked or modified!®. 
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For the meaning of local planning authority’ see para 775 note 3 ante. 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 18(1). As 

to the Secretary of State’s or the National Assembly for Wales’s power to make such an order see para 829 

post. For general guidance in relation to areas of special control see PPG19—Outdoor advertisement control: 

and as to the status of such guidance see para 9 ante. 

3 fe in accordance with the provisions of the Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, reg 18, Sch 5: see para 827 post. 

4 See note 3 supra. 

As to the Secretary of State see para 19 ante. 

6 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 18(2). As 
to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

7 See note 3 supra. 

8 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1999/666, reg 18(3). 

9 

1 


n 


For the meaning of ‘consult’ see para 2 note 1 ante. 

O As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seq. 

11 As to metropolitan counties see para 28 note 1 ante. 

12 As to district planning authorities (of which there are none in Wales) see para 28 ante. 

13 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1999/666, reg 18(5). 

14 Tein the interests of public safety within the meaning of ibid reg 4(1): see para 776 ante. 

15 Ibid reg 18(6). 

16 Ibid reg 18(4). 


827. Procedure for making orders. A local planning authority’ which proposes 
to: 

(1) designate an area of special control’; or 

(2) modify an area of special control order, 
must make an area of special control order designating the area or indicating the 
modifications by reference to an annexed map”. As soon as may be after the making of 
an area of special control order, the authority must submit it to the Secretary of State? 
or, in relation to Wales, to the National Assembly for Wales” for approval, together with: 

(a) two certified copies of the order; 

(b) a full statement of the authority reasons for making it; 

(c) in the case of an order modifying an existing order, unless the boundaries of the 
existing area of special control are indicated on the map annexed to the order, a 
plan showing both these boundaries and the proposed modifications; and 

(d) any additional certified copy of any of the material in heads (a) to (c) above, 
which the Secretary of State or the Assembly requires”. 

The authority must forthwith publish a notice in the prescribed form? in the London 
Gazette and, in two successive weeks, in at least one newspaper circulating in the 
locality’. 

If any objection is made to an order, in the manner and within the time provided for 
in the prescribed form, the Secretary of State or the Assembly: 

(i) may offer all interested parties an opportunity to make representations to him or 
to it in writing about any such operation before such date as he or it may 
specify; 

(ii) may, and at the request of any interested party must, either provide for a local 
inquiry!’ to be held or afford to the parties an opportunity of a hearing before 
a person appointed by him or by the Assembly"’. 

After considering any representations or objections duly made and not withdrawn 
and, where applicable, the report of any person holding an inquiry or hearing, the 
Secretary of State or the Assembly may approve the order with or without 
modifications!?; but, if he or the Assembly proposes to make a modification for the 
inclusion of additional land in an order, he or it must: 
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(A) publish notice of his or its intention to do so; | 

(B) afford an opportunity for the making of objections to, or representations about, 
the proposed modification; and ne 

(C) if he or the Assembly considers it expedient, provide for a further inquiry or 
hearing to be held’. | 

As soon as may be after the order has been approved, the local planning authority 


must publish a notice of its approval in the prescribed form'* in the London Gazette, 
q Paine oer 
and in two successive weeks in at least one newspaper circulating in the locality". 


its 


a” Ne 


12 


13 
14 


15 
16 


An area of special control order comes into force on the date on which the notice of 
approval is published in the London Gazette'®. 


For the meaning of ‘local planning authority’ see para 775 note 3 ante, 
For the meaning of ‘area of special control’ see para 777 note 6 ante. 
Where a local planning authority proposes to make an order revoking an area of special control order, a 
map showing the existing area must be annexed to the order, and the procedure prescribed in the Town 
and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 18, Sch 5 
paras 2-9 (see the text and notes 4-16 infra) in relation to an order modifying an existing order must be 
followed, subject to the modification that the prescribed forms of notice under Sch 5 para 4 and Sch 5 
para 8 respectively are Sch 5, Forms 3, 4: Sch 5 para 10. Any reference in Sch 5 Pt I (paras 1-11) to a 
prescribed form is to the form bearing that number in Sch 5 Pt H or a form substantially to the like 
effect: Sch 5 para 11. 

As to the questioning of the validity of such an order see para 43 ante. 
Ibid Sch 5 para 1. If an area of special control order contains any descriptive matter relating to the area or 
the modifications in question, that descriptive matter prevails, in the case of any discrepancy with the 
map, unless the order provides to the contrary: Sch 5 para 2. 
As to the Secretary of State see para 19 ante. 
As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 
Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 5 para 3. 
For the prescribed form of notice see ibid Sch 5, Form 1. As to the use of prescribed forms see note 3 
supra. 
Ibid Sch 5 para 4. ` 
A technical assessor may be appointed to assist the person holding an inquiry: General Poster and 
Publicity Co Ltd v Secretary of State for Scotland and Country East Lothian County Council 1960 SC 266. 
Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 5 para 5. 
Ibid Sch 5 para 6. See also General Poster and Publicity Co Ltd v Secretary of State for Scotland and East 
Lothian County Council 1960 SC 266 (on the facts brought out at the inquiry, the inspector and assessor 
held different views; held that the Secretary of State may prefer one to the other, or may ignore both 
views and prefer his own or that of his advisers). 
Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, Sch 5 para 7. 
For the prescribed form of notice of approval see ibid Sch 5, Form 2. As to the use of prescribed forms 
see note 3 supra. 
Ibid Sch 5 para 8. 
Ibid Sch 5 para 9, 


828. Control in areas of special control. No advertisements! may be displayed in 


an 


area of special control? unless they fall within: 

(UM Classes b wj 

(2) Classes 1 to 3, Classes 5 to 7 and Classes 9 to 14%; 

(3) advertisements of the following descriptions displayed with express consent”: 

(a) hoardings or similar structures to be used only for the display of notices 
relating to local events, activities or entertainments; 

(b) any advertisement for the purpose of announcement or direction in 
relation to buildings or other land in the locality, where reasonably 
required having regard to the nature and situation of such buildings or 
other land; 


(c) any advertisement required in the interests of public safety; 
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(i) 


(d) any advertisement which could be displayed by virtue of head (2) above 
but for some non-compliance with a condition or limitation imposed’ as 
respects size, height from the ground, number or illumination or but for a 
direction restricting deemed consent?; 
(e) any advertisement within Class 4A, Class 4B or Class 8º. 
Where an area is designated as an area of special control, advertisements within heads 
to (111) below which are being displayed immediately before the relevant order comes 


into force’? may! continue to be displayed but only for the period specified in relation 
thereto: 


a 


an 


(i) any advertisement within Class 4A or Class 4B for which express consent has 
not been granted, for five years from the date on which the order comes into 
force; 

(1) any advertisement within Class 8 for which express consent has not been 
granted, for one year from the date on which the order comes into force or two 
years from the date on which the advertisement was first displayed, whichever 
period expires later; 

(111) any advertisement for which express consent has been granted, for six months 
from the date on which the order comes into force or for the remainder of the 
period of the express consent, whichever period expires later’?. 

Nothing in the above provisions, however: 

(A) affects a notice served’? at any time under the provisions relating to the 
discontinuance of deemed consent; 

(B) overrides any condition imposed on a consent, whereby an advertisement is 
required to be removed; 

(C) restricts the powers of a local planning authority'*, or of the Secretary of State’ 
or, in relation to Wales, of the National Assembly for Wales!º, in regard to any 
contravention of the statutory controls!” on advertisements; 

(D) renders unlawful the display, pursuant to express consent or to Class 147°, of an 
advertisement mentioned in head (d) or head (e) above??. 


For the meaning of ‘advertisement’ see para 770 ante. 

For the meaning of ‘area of special control’ see para 777 note 6 ante. 

As to the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 3(2), Sch 2, Classes B-J (as amended) see paras 780-788 ante. 

As to ibid reg 6(1), Sch 3 Pt I, Classes 1-3, 5-7, 9-14 (as amended) see paras 791-801, 804-806, 
809-814 ante. 

For the meaning of ‘express consent’ see para 777 note 3 ante. Express consent may not, however, be 
given for the display in an area of special control of an illuminated advertisement falling within ibid 
reg 19(2)(a) or (b) (see heads (a)-(b) in the text): reg 19(3). For the meaning of ‘illuminated 
advertisement' see para 783 note 6 ante. 

See para 770 note 4 ante. 

le imposed by the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, Sch 3 (as amended). 

le a direction under ibid reg 7: see para 815 ante. For the meaning of‘deemed consent’ see para 777 note 
4 ante. 

Ibid reg 19(1), (2). As to Sch 3 Pt I, Classes 4A, 4B and 8 (as amended) see paras 802-803, 808 ante. 
As to the date when an order designating an area as an area of special control comes into force see 
para 827 ante. 

le without prejudice to the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 19(2). 

Ibid reg 19(4), (5). 

le under ibid reg 8: see para 816 ante. 

For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 
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17 le the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666 (as 
amended): see para 770 et seq ante, para 829 et seq post. 

18 As to ibid Sch 3 Pt I, Class 14 see para 814 ante. 

19 Ibid reg 19(6). 


F. ENFORCEMENT 


829. Powers of the Secretary of State or the Assembly. The Secretary of State’ 
or, in relation to Wales, the National Assembly for Wales? may give a direction” to a local 
planning authority*, or to such authorities generally, requiring it or them to provide him 
or the Assembly with information required for the purpose of any of his or its functions 
under the regulations? relating to the control of advertisements”. 

If it appears to the Secretary of State or the Assembly, after consultation’ with the 
local planning authority, that: 

(1) a discontinuance notice? should be served”; or 

(2) an area of special control order or a revocation order should be made’®, he or 

the Assembly may himself or itself serve such a notice or make such an order!?. 

If the Secretary of State or the Assembly is satisfied that it is necessary to remedy a 
substantial injury to the amenity of the locality or a danger to members of the public’, 
he or the Assembly may serve!? a discontinuance notice in relation to an advertisement!* 
displayed by an interested planning authority’. 


1 As to the Secretary of State see para 19 ante. 

2 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 As to the power to give a direction see generally para 815 note 7 ante. 


A 


For the meaning of ‘local planning authority’ for these purposes see para 775 note 3 ante. 

5 le his or its functions under the Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666 (as amended): see para 770 et seq ante. 

6 Ibid reg 22. Except in so far as may be provided by the Town and Country Planning Act 1990 s 288 (as 
amended) (see para 47 ante), any direction so given by the Secretary of State or the Assembly may not be 
questioned in any legal proceedings whatsoever: see s 284(1)(f), (3) (h) (ii); and para 43 ante. 

7 For the meaning of ‘consult’ see para 2 note 1 ante. 


oo 


For the meaning of ‘discontinuance notice’ see para 816 note 8 ante. 

9 le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 8: see para 816 ante. 

10 le under ibid reg 18: see para 826 ante. For the meaning of ‘area of special control’ see para 777 note 6 
ante. 

11 Ibid reg 23(1). Where the Secretary of State or the Assembly proposes to exercise the power under 
reg 23(1), the provisions of reg 8 (see para 816 ante) and reg 15 (appeals: see para 833 et seq post) in 
relation to reg 23(1)(a) (see head (1) in the text), and reg 18 (see para 826 ante) and Sch 5 (see para 827 
ante), in relation to reg 23(1)(b) (see head (2) in the text), apply as they apply to the action of a local 
planning authority, with such modifications as may be necessary: reg 23(2). 

12 See para 776 ante. 

13 See note 9 supra. 

14 For the meaning of ‘advertisement’ see para 770 ante. 

15 Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 24(1) 

(amended by SI 1999/1810). For the meaning of interested planning authority” see para 891 note 5 post. 
The Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 

reg 8(2), (5), (6) applies to a discontinuance notice to which reg 24(1) applies as if references to the local 

planning authority were references to the Secretary of State or the Assembly (reg 24(2)); and reg 15(3) 


(see para 816 note 8 ante) applies to a discontinuance notice to which reg 24(1) (as so amended) applies, 
with such modifications as may be necessary (reg 24(3)) 


830. Enforcement of control; power to make regulations. Regulations! may 
make provision for enabling the local planning authority? to require: 
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(1) the removal of any advertisement? which is displayed in contravention of the 


regulations; 


(2) the discontinuance of the use? for the display of advertisements of any site which 


is being so used in contravention of the regulations’. 


Without prejudice to any provisions so included in such regulations, if any person 


displays? an advertisement in contravention of the regulations, he is guilty of an offence 
and liable on summary conviction to a fine of such amount as may be prescribed”, not 
exceeding level 4 on the standard scale and, in the case of a continuing offence, 
one-tenth of level 4 on the standard scale for each day during which the offence 
continues after convictionê. 


A person is not, however, guilty of such an offence by reason only: 
(a) of his being the owner or occupier of the land on which the advertisement is 


displayed; or 


(b) of his goods, trade or business or other concerns being given publicity by the 


advertisement, 


if he proves that it was displayed without his knowledge or consent. 


Qto eo 


le under the Town and Country Planning Act 1990 s 220 (as amended): see para 769 ante. 

Às to local planning authorities see para 28 et seq ante. 

For the meaning of “advertisement” see para 770 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

Town and Country Planning Act 1990 s 224(1). For that purpose, the regulations may apply any of the 
provisions of Pt VII (ss 171A-196€) (as amended) (see para 551 et seg ante) with respect to enforcement 
notices or the provisions of s 186 (as amended) (see para 581 ante), subject to such adaptations and 
modifications as may be specified in the regulations: s 224(2). In exercise of the power so conferred, and 
prior to the transfer of functions in relation to Wales to the National Assembly for Wales, the Secretary of 
State made the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 27: see note 8 infra. As to termination of a deemed consent by service of a 
discontinuance notice see O’Brien v Croydon London Borough Council [1999] JPL 47, DC. 

The functions of local planning authorities in England under the Town and Country Planning 
Act 1990 s 224 (as amended) are exercisable by district planning authorities: see s 1(5) (as amended), 
Sch 1 para 14. Schedule 1 para 14 does not, however, apply in Greater London: Sch 1 para 21(1). For the 
meaning of ‘functions’ see para 2 note 1 ante; as to Greater London see LONDON GOVERNMENT 
vol 29(2) (Reissue) para 29; and as to district planning authorities (of which there are none in Wales) see 
para 28 ante. 

Without prejudice to the generality of ibid s 224(3) (as amended: see note 8 infra), a person is deemed to 
display an advertisement for these purposes if (1) he is the owner or occupier of the land on which the 
advertisement is displayed; or (2) the advertisement gives publicity to his goods, trade, business or other 
concerns: s 224(4). For the meaning of ‘owner’ see para 17 note 1 ante; and for the meaning for the 
meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘prescribed’ see para 16 note 5 ante. 

Town and Country Planning Act 1990 s 224(3) (amended by the Planning and Compensation Act 1991 
s 32, Sch 7 paras 8, 38; and by the Anti-social Behaviour Act 2003 s 53). See also the Town and Country 
Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 27. For the meaning of ‘the 
standard scale’ see para 53 note 10 ante. As to continuing offences see Kensington and Chelsea Royal 
London Borough v Elmton Ltd (1978) 246 Estates Gazette 1011, DC (conviction for unauthorised 
advertisement; offending advertisement removed but replaced a week later; not a continuing offence but 
a new offence); Kingston upon Thames London Borough Council v National Solus Sites Lid (1993) 158 JP 
70, DC (display of 11 different posters on 11 different dates constituted 11 different offences, not one 
continuing offence); and as to offences by corporations see para 55 ante. The Town and Country 
Planning Act 1990 s 171B(3) (as added) (see para 552 ante) affords no defence: Wyatt v Jarrad [1998] 2 
PLR 81, DC. As to the burden of proof in respect of such an offence see R v O’Brien (1997) 74 P & CR 
264, DC. 

Town and Country Planning Act 1990 s 224(5). See also John v Reveille Newspapers Ltd (1955) 5 P & CR 
95, DC (an independent contractor posted bills without the accused’s knowledge). An accused whose 
business is being advertised but who was not responsible for posting up the advertisements is not entitled 
to rely upon the defence in the Town and Country Planning Act 1990 s 224(5) where he has failed to 
remove the advertisements once he has knowledge of their existence: Preston v British Union for the 
Abolition of Vivisection (1985) 149 JP 740. The words ‘knowledge or consent’ in the Town and Country 


Para 831. Vol 46(2): Town and Country Planning 362 


ing Act 1990 s 224(5) are to be construed disjunctively: see Merton London Borough Council v 
oes (1994) 157 JP fie Wycombe District Council v Michael Shanley Group Ltd (1993) 67 P & CR 
374. See also Barking and Dagenham London Borough Council v Christodoulou [2003] EWHC ne? (Admin), 
[2003] All ER (D) 193 (Jun), DC (large number of posters advertising events at defendants nightclub 
were unlawfully displayed; held that burden of proof was on the defendant to show that the posters had 
been put up without his consent or knowledge, and not on the authority to establish such knowledge or 


consent). 


831. Power to remove or obliterate placards and posters. The local planning 
authority! may? remove or obliterate any placard or poster: 

(1) which is displayed in its area; and 

(2) which in its opinion, is so displayed in contravention of regulations? relating to 

the control of advertisements’; 
but the above provisions do not authorise the removal or obliteration of a placard or 
poster displayed within a building? to which there is no public right of access”. 

Where a placard or poster identifies the person who displayed it or caused it to be 
displayed, the local planning authority may not exercise any such power” unless it has 
first given him notice in writing that: 

(a) in its opinion the placard or poster is displayed in contravention of the 

regulations relating to the control of advertisements; and 

(b) the authority intends to remove or obliterate it on the expiry of a period 

specified? in the notice”. 

These provisions are modified in relation to London”. 


1 As to local planning authorities see para 28 et seq ante. 

2 le subject to the Town and Country Planning Act 1990 s 225(2), (3): see the text and notes 5-9 infra. 

3 Te regulations made under ibid s 220 (as amended): see para 769 ante. 

4 Ibid s 225(1). As to rights of entry see paras 57-58 ante. In England, the functions of local planning 
authorities under s 225 are exercisable by district planning authorities: see s 1(5) (as amended), Sch 1 
para 14. Schedule 1 para 14 does not, however, apply in Greater London: Sch 1 para 21(1). For the 
meaning of ‘functions’ see para 2 note 1 ante; as to Greater London see LONDON GOVERNMENT 
vol 29(2) (Reissue) para 29; and as to district planning authorities (of which there are none in Wales) see 
para 28 ante. As to London see further the text and note 10 infra. 

5 For the meaning of ‘building’ see para 2 note 10 ante. 

6 Town and Country Planning Act 1990 s 225(2). 

7 le the power conferred by ibid s 225(1): see the text and notes 1-4 supra. 

8 The period so specified must be not less than two days from the date of service of the notice: ibid 


s 225(5). As to the mode of service see para 54 ante. 
9 Ibid s 225(3). Section 225(3) does not, however, apply if: 
(1) the placard or poster does not give his address (s 225(4)(a)); and 
(2) the authority does not know the address and is unable to ascertain it after reasonable inquiry 
(s 225(4)(b)). 

10 In its application to a participating council, ibid s 225 (power to remove or obliterate placards and 
posters) has effect as though s 225(3), (4) and (5) were replaced as follows: The council of a London 
borough may give notice in writing to a person who displays or causes to be displayed a placard or poster 
in respect of which it may exercise the powers conferred by s 225(1): 

(1) that in its opinion it is displayed in contravention of regulations made under s 220 (as amended) 
ey (s 225(3)-(9) substituted for these purposes by the London Local Authorities Act 1995 
S > 
(2) requiring him to remove or obliterate it before the expiry ofa period being not less than two days 
from the service of the notice, specified in the notice (Town and Country Planning Act 1990 
s 225(3) (as so substituted)); and 
(3) that if he does not do so, the council intends to remove or obliterate it after the expiry of the 
period and recover from him the expenses reasonably incurred by it in so doing (s 225(3) (as so 
substituted)). 
Where such a notice has been duly served and the poster or placard to which it relates has not been 
removed or obliterated before the expiry of the period specified in the notice, the council of the London 
borough may remove or obliterate it and may recover from the person on whom the notice was served 
the expenses reasonably incurred by the council in so doing; but in any proceedings for the recovery of 
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such expenses it is for the council to show that the poster or placard was displayed in contravention of 
regulations made under s 220 (as amended): s 225(4) (as so substituted). If a poster or placard is removed 
or obliterated pursuant to a notice under this provision and within 28 days thereof another poster or 
placard is displayed on the same premises, in addition to the power under the foregoing provisions the 
council of the London borough may serve a notice under s 225(3) (as so substituted) on the owner or 
occupier of the premises on which the poster or placard is displayed, and s 225(4) (as so substituted) 
applies to that person, subject to s 225(6) (as so substituted): s 225(5) (as so substituted). In its application 
to a case in which a notice is served on any person under s 225(5) (as so substituted), s 225(4) (as so 
substituted) has eftect with the omission of the right to recover from that person the expenses of removal 
or obliteration: s 225(6) (as so substituted). If a poster or placard is removed or obliterated pursuant to 
such a notice, the council of the London borough may exhibit a notice in the vicinity of the place where 
the poster or placard was displayed, stating that the display of an advertisement in contravention of 
regulations made under s 220 (as amended) is a criminal offence punishable by a fine under s 224 (as 
amended) (see para 830 ante): s 225(7) (as so substituted). A notice under s 225(7) (as so substituted) may 
not be exhibited without the consent of the occupier of the premises, unless he cannot after reasonable 
inquiry be identified: s 225(8) (as so substituted). Without prejudice to the generality of s 225(3) (as so 
substituted), a person is deemed to display or cause to be displayed a placard or poster for these purposes 
if the placard or poster gives publicity to his goods, trade, business or other concerns except when the 
placard or poster is displayed on a hoarding or other structure designed for the display of advertisements: 
s 225(9) (as so substituted), ‘Participating council’ means the common council of the City of London and 
the council of any London borough; and ‘borough’ and ‘council’ are to be construed accordingly: 
London Local Authorities Act 1995 s 2 (definition amended by the London Local Authorities Act 1996 
3 27) 

As to the removal of unauthorised advertisement hoardings etc in London see the London Local 
Authorities Act 1995 s 11, which applies to a hoarding or other structure used, or designed or adapted 
for use, for the display of advertisements including a movable structure, fitments used to support a 
hoarding or other structure and a structure which itself is an advertisement, other than such a structure 
for which deemed or express consent has been granted under the Town and Country Planning Act 1990 
or regulations made thereunder or for which no such consent for such use is required or which was 
erected before 1 April 1990: London Local Authorities Act 1995 s 11(1). Where there is in its area a 
hoarding or structure to which s 11 applies, a participating council may serve notice on any person who 
appears to the council to be responsible for the erection or maintenance thereof or, if after reasonable 
inquiry the council has been unable to ascertain the name and address of such person, may affix a notice 
to the hoarding or structure or exhibit a notice in the vicinity of the place where the hoarding or 
structure is fixed and serve a copy on the occupier of the land unless after reasonable inquiry he cannot 
be identified: s 11(2). Such a notice must require the removal of the hoarding or structure to which it 
relates within a period, being not less than 21 days after the date of the notice, specified in the notice, 
and must state the effect of s 11(4): s 11(3). If a notice under s 11(2) is not complied with before the 
expiry of the period specified in the notice, the participating council may: (a) enter on the land; (b) 
remove the hoarding or structure and its fitments and dispose of them, and (c) recover from the person 
on whom the notice was served the reasonable expenses incurred by the council in so doing unless he 
satisfies the council that he was not responsible for the erection, and is not responsible for the 
maintenance of the hoarding or structure: s 11(4). Nothing in s 11(4), however, authorises entry into a 
building: s 11(6). Where, in the exercise of a right of entry conferred under s 11(4), damage is caused to 
land or chattels other than the hoarding or structure and its fitments, compensation may be recovered 
from the participating council by any person suffering the damage: s 11(5). As to enforcement under s 11 
see eg R (on the application of Maiden Outdoor Advertising Ltd) v Lambeth London Borough Council [2003] All 
ER (D) 117 (May). 


832. Repayment of expense of removing prohibited advertisements. Where, 


for 


the purpose of complying with any regulations made for the control of 


advertisments!, works are carried out by any person: 
(1) for removing an advertisement which was being displayed on 1 August 1948; or 
(2) for discontinuing the use? for the display of advertisements of a site used for that 


purpose on that date, 


that person is entitled, on a claim made to the local planning authority? within such 
time? and in such manner as may be prescribed”, to recover from that authority 
compensation in respect of any expenses reasonably incurred by him in carrying out 
those works”. 
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Except in so far as may be otherwise provided”, any questions of disputed 
compensation? must be referred to and determined by the Lands Tribunal”. 


1 Ie any regulations made under the Town and Country Planning Act 1990 s 220 (as amended): see 
para 769 ante. For the meaning of ‘advertisement’ see para 770 ante. 

2 For the meaning of ‘use’ see para 221 note 4 ante. 

3 As to local planning authorities see para 28 et seq ante. As to the authority to which claims for 
compensation are to be made see para 912 post. 

4 The time limit so prescribed for the purpose of making a claim for compensation is a period of six 
months from the completion of the works: Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, reg 20. As to the Secretary of State’s or the National Assembly for 
Wales’s power to extend time limits see para 778 ante. 

5 For the meaning of ‘prescribed’ see para 16 note 5 ante. 

6 Town and Country Planning Act 1990 s 223(1). Compensation payable under s 223 carries interest at the 
rate for the time being prescribed under the Land Compensation Act 1961 s 32 (see COMPULSORY 
ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 125 note 5) from the date the expenses are incurred 
until payment: Planning and Compensation Act 1991 s 80(1), Sch 18 Pt I. See further s 80(2), (3); and 
para 581 note 15 ante. 

7 le except as provided by any regulations made under the Town and Country Planning Act 1990. 

le under ibid s 223. 

9 Ibid s 223(2). In relation to the determination of any such question, the provisions of the Land 
Compensation Act 1961 s 2 (as amended) and s 4 (see COMPULSORY ACQUISITION OF LAND vol 8(1) 
(2003 Reissue) paras 198-199, 218, 225-227) apply subject to any necessary modifications and to the 
provisions of any regulations made under the Town and Country Planning Act 1990: s 22358] 


co 


(iii) Appeals 
A. EXPRESS CONSENT 


833. Right of appeal. Where a local planning authority! refuses an application for 
express consent? for the display of an advertisement, or grants it subject to conditions’, 
the applicant may by notice appeal to the Secretary of State* or, in relation to Wales, to 
the National Assembly for Wales”. 

A person who has made an application for express consent may also appeal to the 
Secretary of State or the Assembly if, within the period of eight weeks from the date 
when the application was received by the local planning authority, that authority has 
neither given him notice of its decision on it nor given him notice that it has exercised 
its power® to decline to determine the application’. 

Any such appeal must be made by notice served within eight weeks from the date of 
receipt of the local planning authority’s decision or, as the case may be, within eight 
weeks from the expiry of the specified periodê or within such longer period as the 
Secretary of State or the Assembly may in either case at any time allow’. Such a notice 
must be accompanied by a copy of each of the following documents: 


(1) the application made to the local planning authority; 
(2) all relevant plans and particulars submitted to it; 

(3) any notice of decision; and 

(4) any other relevant correspondence with the authority’. 


Where an appeal is so made"! to the Secretary of State or the Assembly, he or it may 
require the appellant or the local planning authority to submit to him or to it, within 
such period as he or the Assembly may specify, a statement in writing in respect of such 
matters relating to the application as he or it may specify; and, if, after considering the 
grounds of appeal and any such statement, the Secretary of State or the Assembly is 
satisfied that he or it has sufficient information to enable him or it to determine the 
appeal, he or it may, with the agreement in writing of both the appellant and the local 
planning authority, determine the appeal!? without giving either the appellant or the 
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local planning authority an opportunity of appearing before, and being heard by, a 
person appointed by the Secretary of State or the Assembly for the purpose”. 


For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 

As to applications for express consent see para 817 et seq ante. 

As to the grant of express consent subject to conditions see para 820 ante. 

As to the Secretary of State see para 19 ante. 

Town and Country Planning Act 1990 s 78(1) (s 78 applied for these purposes, s 78(1), (5) amended and 

s 78(2), (3), (3A), (4) substituted, by the Town and Country Planning (Control of Advertisements) 

Regulations 1992, SI 1992/666, reg 15(1), Sch 4 Pt III para 1 and set out, as so modified, in reg 15(2), 

Sch 4 Pt IV). As to the transfer of functions under the Town and Country Planning Act 1990 s 78 (as 

amended), so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales 

(Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see 

para 20 ante. 

6 Ie under the Town and Country Planning Act 1990 s 70A (as added and substituted): see para 516 ante. 

7 [Ibid s 78(2) (as substituted and applied: see note 5 supra). For the purposes of the application of s 79(1) 
(see para 834 post) and s 288(10)(b) (see para 47 ante) in relation to an appeal under s 78(2) (as so 
substituted), it is assumed that the authority decided to refuse the application in question: s 78(5) (as so 
amended and applied). 

8 Te the period mentioned in ibid s 78(2) (as substituted and applied: see note 5 supra). 

9 Ibids 78(3) (as substituted and applied: see note 5 supra). 

10 Ibid s 78(3A) (as substituted and applied: see note 5 supra). 

11 Te as mentioned in ibid s 78(3) (as substituted and applied: see note 5 supra). 

12 Te the Secretary of State or the Assembly may determine the appeal without complying with ibid s 79(2) 
(as applied for these purposes): see para 834 post. 

13 Ibid s 78(4) (as substituted and applied: see note 5 supra). 
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834. Determination of appeal. On an appeal against the refusal of an application 
for express consent for the display of an advertisement or the grant of consent subject to 
conditions! the Secretary of State? or, in relation to Wales, the National Assembly for 
Wales? may: 

(1) allow or dismiss the appeal; or 

(2) reverse or vary any part of the decision of the local planning authority, whether 

the appeal relates to that part of it or not, 
and may deal with the application as if it had been made to him or to the Assembly in 
the first instance”. 

In granting an express consent, the Secretary of State or the Assembly may specify 
that its term is to run for such longer or shorter period than five years as he or 1t 
considers® expedient’. 

Before so determining an appeal, the Secretary of State or the Assembly must, if 
either the appellant or the local planning authority so wishes, give each of them an 
opportunity of appearing before, and being heard by, a person appointed by him or by it 
for the purpose®. 

If, before or during the determination of such an appeal in respect of an application 
for express consent, the Secretary of State or the Assembly forms the opinion? that 
consent: 

(a) could not have been granted by the local planning authority; or 

(b) could not have been granted otherwise than subject to the conditions imposed, 
he or it may decline to determine the appeal or to proceed with the determination!º, 

If, at any time before or during the determination of such an appeal”, it appears to 
the Secretary of State or the Assembly that the appellant is responsible for undue delay in 
the progress of the appeal, he or it may: 

(i) give the appellant notice that the appeal will be dismissed unless the appellant 

takes, within the period specified in the notice, such steps as are specified in the 
notice for the expedition of the appeal; and 
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(ii) if the appellant fails to take those steps within that period, dismiss the appeal 
accordingly’. 

The decision of the Secretary of State or the Assembly on such an appeal’? is final and 
otherwise has effect as if it were a decision of the local planning authority”. 


1 lean appeal under the Town and Country Planning Act 1990 s 78 (as amended and applied for these 
purposes): see para 833 ante. 

2 As to the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Town and Country Planning Act 1990 s 79 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 As to local planning authorities see para 28 et seq ante. 

5 Town and Country Planning Act 1990 s 79(1) (s 79 applied for these purposes, s 79(1A) added, s 79(4) 
omitted, and s 79(5), (6), (6A) amended, by the Town and Country Planning (Control of Advertisements) 
Regulations 1992, SI 1992/666, reg 15(1), Sch 4 Pt HI para 2, and set out, as so modified, in reg 15(2), 
Sch 4 Pt IV). 

6 le having regard to the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666, reg 4 (see para 776 ante) and to any period specified in the application for consent. 

7 Town and Country Planning Act 1990 s 79(1A) (as added and applied for these purposes: see note 5 
supra). 

8 Ibid 79(2) (as applied for these purposes: see note 5 supra). Section 79(2) does not apply to an appeal 
referred to a planning inquiry commission under s 101 (as amended) (see para 704 ante): s 79(3) (as so 
applied). 

Section 79(7), Sch 6 (as amended) (see para 621 et seq ante) applies to appeals under s 78 (as amended 
and so applied), including appeals under that provision as applied by or under any other provision of the 
Town and Country Planning Act 1990: s 79(7) (as so applied). 

9 Je having regard to the Town and Country Planning (Control of Advertisements) Regulations 1992, 
SI 1992/666 (as amended), and to any direction given thereunder. 

10 Town and Country Planning Act 1990 s 79(6) (as amended and applied: see note 5 supra). 

11 Ie such an appeal as is mentioned in ibid s 79(6) (as amended and applied: see note 5 supra). 

12 Ibid s 79(6A) (as added and applied: see note 5 supra). 

13 le an appeal under ibid s 78 (as amended and applied): see para 833 ante. 

14 Ibid s 79(5) (as amended and applied: see note 5 supra). As to challenging such decisions see para 601 the 
text and notes 19-22 ante. 


B. DISCONTINUANCE NOTICES 


835. Right of appeal. Where a discontinuance notice relating to deemed consent 
for the display of an advertisement has been served! on any person by a local planning 
authority”, that person may, if he is aggrieved? by the notice, appeal by notice to the 
Secretary of State” or, in relation to Wales, to the National Assembly for Wales”. 

Notice of appeal must be given in writing to the Secretary of State or the Assembly 
at any time before the date on which the discontinuance notice is due to take effect”, 
taking account, where appropriate, of any extension of time”, or such longer period as 
he or it may allow; and the notice must be accompanied by a copy of each of the 
following documents: 

(1) the discontinuance notice; 

(2) any notice of variation thereof: and 

(3) any relevant correspondence with the authority’. 

Where an appeal is so brought, the Secretary of State or the Assembly may require 
the appellant or the local planning authority to submit to him or to it, within such 
period as he or it may specify, a statement in writing in respect of such matters relating 
to the discontinuance notice as he or it may specify; and, if, after considering the 
grounds of appeal and any such statement, the Secretary of State or the Assembly is 
satisfied that he or it has sufficient information to enable him or it to determine the 
appeal, he or the Assembly may, with the agreement in writing of both the appellant and 
the local planning authority, determine the appeal? without giving either the appellant 
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or the local planning authority an opportunity of appearing before, and being heard by, 
a person appointed by him or by the Assembly for the purpose’®. 


1 le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 

reg 8: see para 816 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 775 note 3 ante. 

As to the meaning of 'person aggrieved” see ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 66. 

As to the Secretary of State see para 19 ante. 

Town and Country Planning Act 1990 s 78(1) (s 78 substituted and applied for these purposes by the 

Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, reg 15(3), 

Sch 4 Pt V para 1). As to the transfer of functions under the Town and Country Planning Act 1990 s 78 

(as amended), so far as exercisable in relation to Wales, to the Assembly see the National Assembly for 

Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the 

Assembly see para 20 ante. 

6 le under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666, 
reg 8(3): see para 816 ante. 

7 Je under ibid reg 8(5): see para 816 ante. 

Town and Country Planning Act 1990 s 78(2) (as substituted and applied: see note 5 supra). 

9 Te the Secretary of State or the Assembly may determine the appeal without complying with ibid s 79(2) 
(as applied for these purposes): see para 836 post. 

10 Ibid s 78(3) (as substituted and applied: see note 5 supra). 
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836. Determination of appeal. Where an appeal is brought in respect of a 
discontinuance notice relating to deemed consent for the display of an advertisement’, 
the Secretary of State? or, in relation to Wales, the National Assembly for Wales? may: 

(1) allow or dismiss the appeal; or 

(2) reverse or vary any part of the discontinuance notice, whether the appeal relates 
to that part of it or not, and may deal with the matter as if an application for 
express consent* had been made and refused for the reasons stated for the taking 
of discontinuance action”. 

Before so determining an appeal, the Secretary of State or the Assembly must, if 
either the appellant or the local planning authority” so wishes, give each of them an 
opportunity of appearing before, and being heard by, a person appointed by him or by it 
for the purpose”. 

If, at any time before or during the determination of an appeal in respect of a 
discontinuance notice, it appears to the Secretary of State or the Assembly that the 
appellant is responsible for undue delay in the progress of the appeal, he or it may: 

(a) give the appellant notice that the appeal will be dismissed unless the appellant 
takes, within the period specified in the notice, such steps as are specified in the 
notice for the expedition of the appeal; and 

(b) if the appellant fails to take those steps within that period, dismiss the appeal 
accordingly*. 

On the determination of an appeal? the Secretary of State or the Assembly must give 
such directions as may be necessary for giving effect to his or its determination, 
including, where appropriate, directions for quashing the discontinuance notice or for 
varying its terms in favour of the appellant'®. 

The decision of the Secretary of State or the Assembly on such an appeal is final". 


1 Te under the Town and Country Planning Act 1990 s 78 (as substituted and applied for these purposes): 
see para 835 ante. 

2 Asto the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Town and Country Planning Act 1990 s 79 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 As to applications for express consent see para 817 et seq ante; and as to appeals against such applications 
see paras 833-834 ante. 
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5 Town and Country Planning Act 1990 s 79(1) (s 79 applied for these purposes, s 79(1), (4) substituted, 

s 79(6) omitted and s 79(6A) amended, by the Town and Country Planning (Control of Advertisements) 

Regulations 1992, SI 1992/666, reg 15(3), Sch 4 Pt V para Ze 

For the meaning of local planning authority” for these purposes see para 775 note 3 ante. 

7 Town and Country Planning Act 1990 s 79(2) (as applied: see note 5 supra). Section 79(2) does not apply 
to an appeal referred to a planning inquiry commission under s 101 (as amended) (see para 704 ante): 
s 79(3) (as so applied). l 

Section 79(7), Sch 6 (as amended) (see para 621 et seq ante) applies to appeals under s 78 (as 

substituted and applied: see para 835 ante), including appeals under that provision as applied by or under 
any other provision of the Town and Country Planning Act 1990: s 79(7) (as so applied). 

8 Ibids 79(6A) (added by the Planning and Compensation Act 1991 s 18; and as applied and amended (see 
note 5 supra)). i l 

9 le an appeal under the Town and Country Planning Act 1990 s 78 (as substituted and applied): see 
para 835 ante. 

10 Ibid s 79(4) (as substituted and applied: see note 5 supra). 

11 Ibid s 79(5) (as applied: see note 5 supra). As to challenging such decisions see para 601 the text and notes 
19-22 ante. 
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(1v) Inquiries 


837. Application of rules. Local inquiries caused by the Secretary of State! or, in 
relation to Wales, by the National Assembly for Wales? to be held for the purposes of 
applications for consent referred to him or to it under the Town and Country Planning 
(Control of Advertisements) Regulations 1992? and appeals to him or to it thereunder, 
and hearings* before a person appointed by the Secretary of State or by the Assembly for 
the purpose of any such application or appeal, continue, at the date at which this title 
states the law, to be governed by the Town and Country Planning (Inquiries Procedure) 
Rules 1974º. Those 1974 Rules are revoked for all other purposes*. 


1 As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. : 

3 Te under the Town and Country Planning (Control of Advertisements) Regulations 1992, SI 1992/666 
(as amended): see para 769 et seq ante. 

4 le to the extent provided in the Town and Country Planning (Inquiries Procedure) Rules 1974, 
SI 1974/419, r 15 (revoked with savings). The 1974 Rules, except r 5(2), (3) (see para 838 post) and 
r 7(1)() (as so revoked) (see para 840 post) apply to any such hearing as is mentioned in r 2(1)(d); and, for 
that purpose, references to an inquiry are to be construed as references to such a hearing: r 15. For these 
purposes, ‘inquiry’ means a local inquiry to which the Town and Country Planning (Inquiries Procedure) 
Rules 1974, SI 1974/419 (as amended; revoked with savings), apply: r 3(1) (as so revoked). 

5 Ibid r 2(1)(d) (revoked with savings); Planning (Consequential Provisions) Act 1990 s 2. The 1974 Rules, 
which are otherwise revoked, continue to apply for the purposes mentioned in the text, with the 
omission of r 4: see r 2(1)(d)(1) (as so revoked). 

6 See the Town and Country Planning (Inquiries Procedure) Rules 1988, SI 1988/944, r 21 (revoked with 
savings in relation to England by the Town and Country Planning (Inquiries Procedure) (England) 
Rules 2000, SI 2000/1624, r 24 and in relation to Wales by the Town and Country Planning (Inquiries 
Procedure) (Wales) Rules 2003, SI 2003/1266, r 23). 


838. Notification of inquiry. A date, time and place for the holding of the 
inquiry’ must be fixed and may be varied by the Secretary of State? or, if it is to be held 
in Wales, by the National Assembly for Wales?; and he or the Assembly must give not less 
than 42 days” notice in writing of such date, time and place to the applicant* and to the 
local planning authority? at the addresses furnished by them; but: 

(1) with the consent of the applicant and of the local planning authority, the 
Secretary of State or the Assembly may give such lesser period of notice as is 
agreed with the applicant and the local planning authority and in that event he 
or the Assembly may specify a date for service of the prescribed statements! later 
than the prescribed date”; 


(2) where it becomes necessary or advisable to vary the time or place fixed for the 
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inquiry, the Secretary of State or the Assembly must give such notice of the 
variation as may appear to him or to it to be reasonable in the circumstances?. 

The Secretary of State or the Assembly may require? the local planning authority to 
take one or more of the following steps: 

(a) to publish in one or more newspapers circulating in the locality in which the 

land” is situated such notices of the inquiry as he or it may direct; 

(b) to serve notice of the inquiry in such form and on such persons or classes of 

persons as he or it may specify; 

(c) to post such notices of the inquiry as he or it may direct in a conspicuous place 

or places near to the land!?. 

Where the land is under the control of the applicant, he must, if so required by the 
Secretary of State or the Assembly, affix firmly to some object on the land, in such a 
manner as to be readily visible to and legible by the public, such notice of the inquiry as 
the Secretary of State or the Assembly may specify; and thereafter for such period before 
the inquiry as the Secretary of State or the Assembly may specify the appellant may not 
remove the notice or cause or permit it to be removed!2, 


For the meaning of ‘inquiry’ for these purposes see para 837 note 4 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

For these purposes, ‘applicant’ in the case of an appeal, means the appellant: Town and Country Planning 

(Inquiries Procedure) Rules 1974, SI 1974/419, r 3(1) (revoked with savings). 

5 For these purposes, ‘local planning authority’ means, if the inquiry is held in England, (1) in relation to 
an application referred to the Secretary of State, the local planning authority or any local authority or 
committee acting pursuant to the Local Government Act 1972 s 101 (as amended) (see LOCAL 
GOVERNMENT vol 29(1) (Reissue) para 295), which would otherwise have dealt with the application; 
and (2) in relation to an appeal, the local planning authority or any such local authority or committee 
which was responsible for dealing with the application: Town and Country Planning (Inquiries 
Procedure) Rules 1974, SI 1974/419, r 3(1) (amended by SI 1986/420; revoked with savings). Local 
authority” has the meaning assigned to it by the Town and Country Planning Act 1990 s 336(1) (as 
amended) (see para 3 note 3 ante): Town and Country Planning (Inquiries Procedure) Rules 1974, 
SI 1974/419, r 3(1) (as so revoked); Planning (Consequential Provisions) Act 1990 s 2. If the inquiry is 
held in Wales, however, ‘local planning authority’ means the local planning authority which was 
responsible for dealing with the relevant application: Town and Country Planning (Inquiries Procedure) 
Rules 1974, SI 1974/419, r 3(1) (modified by SI 1992/2038; and as so revoked). 

6 Ie the statements referred to in the Town and Country Planning (Inquiries Procedure) Rules 1974, 

SI 1974/419, r 6(1), (2) (revoked with savings): see para 839 post. 

le the date prescribed in ibid r 6(1), (2) (revoked with savings). 

Ibid rr 2(1)(d)(i), 5(1) (revoked with savings). 

le without prejudice to ibid r 5(1) (revoked with savings): see the text and notes 1-8 supra. 

10 For these purposes, ‘the land’ means the land, including trees and buildings, to which the inquiry relates: 
ibid r 3(1) (revoked with savings). 

11 lbid r 5(2) (revoked with savings). The requirements as to the period of notice contained in r 5(1) (as so 
revoked) do not, however, apply to any such notices: r 5(2) (as so revoked). 

Notices or documents required or authorised to be served or sent under the Town and Country 
Planning (Inquiries Procedure) Rules 1974, SI 1974/419 (as amended; revoked with savings) may be sent 
by post: r 14 (as so revoked). 

12 Ibid r 5(3) (revoked with savings). 
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839. Statements to be served before inquiry. In the case of a referred 
application', the Secretary of State? or, in relation to Wales, the National Assembly for 
Wales? must, where this has not already been done, not later than 28 days before the date 
of the inquiry*, or such later date as the Secretary of State or the Assembly may specify”, 
serve or cause to be served on the applicant® and the local planning authority” a written 
statement of the reasons for his or its direction that the application be referred to him or 
to it and of any points which seem to him or to it to be likely to be relevant to his or its 
consideration of the application; and, where a government department has expressed in 
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writing to the Secretary of State or to the Assembly the view that the application should 
not be granted either wholly or in part, or should be granted only subject to conditions, 
the Secretary of State or the Assembly must include this expression of view in his or its 
statement and must supply a copy of the statement to the government department 
concerned’. 

Not later than 28 days before the date of the inquiry, or such later date as the 
Secretary of State or the Assembly may specify’, the local planning authority must: 

(1) serve on the applicant a written statement òf any submission which the local 

planning authority proposes to put forward at the inquiry; and 

(2) supply a copy of the statement to the Secretary of State or the Assembly!?. 

Where the Secretary of State (or the Assembly) or a local authority! has given a 
direction restricting the grant of consent for the display of advertisements for which 
application was made or a direction as to how the application was to be determined, the 
local planning authority must mention this in its statement and must include in the 
statement a copy of the direction and the reasons given for it and must, within the 
prescribed period*?, supply a copy of the statement to the Secretary of State (or the 
Assembly) or the local authority concerned’*. Where a government department or a 
local authority has expressed in writing to the local planning authority the view that the 
application should not be granted, either wholly or in part, or should be granted only 
subject to conditions, and the local planning authority proposes to rely on such 
expression of view in its submissions at the inquiry, it must include it in its statement and 
must, within the prescribed period", supply a copy of the statement to the government 
department or local authority concerned”. 

Where the local planning authority intends to refer to, or put in evidence at the 
inquiry, documents, including maps and plans, the authority’s statement must be 
accompanied by a list of such documents, together with a notice stating the times and 
place at which the documents may be inspected by the applicant; and the local planning 
authority must afford him a reasonable opportunity to inspect and, where practicable, to 
take copies of the documents!*. 

If so required by the Secretary of State or the Assembly, the applicant must serve on 
the local planning authority and on the Secretary of State or the Assembly, within such 
time before the inquiry as the Secretary of State or the Assembly may specify, a written 
statement of the submissions which he proposes to put forward at the inquiry; and such 
statement must be accompanied by a list of any documents, including maps and plans, 
which the applicant intends to refer to or put in evidence at the inquiry and he must, if 
so required by the Secretary of State or the Assembly, afford the local planning authority 


a reasonable opportunity to inspect and, where practicable, to take copies of such 
documents””. 


1 For these purposes, ‘referred application’ means an application referred to the Secretary of State under 

the Town and Country Planning Act 1990 s 77 (as amended) as applied by s 220(2)(c) (see para 769 ante): 

Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 3(1) (revoked with 

savings); Planning (Consequential Provisions) Act 1990 s 2. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

For the meaning of ‘inquiry’ see para 837 note 4 ante. 

le under the Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 5(1) proviso 

(1) (revoked with savings): see para 838 ante at head (1) in the text. 

6 For the meaning of ‘applicant’ see para 838 note 4 ante. 

7 For the meaning of local planning authority” for these purposes see para 838 note 5 ante. 

8 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, rr 2(1)(d)(i), 6(1) (revoked 
with savings). As to the mode of service see para 838 note 11 ante, The local planning authority must 
afford any other person interested a reasonable Opportunity to inspect and, where practicable, to take 


copies of any statement served by the Secretary of State or the Assembly under r 6(1) (as so revoked): 
r 6(5) (as so revoked). 
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See note 5 supra. 

Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, rr 2(1)(d)(@), 6(2) (revoked 
with savings). The local planning authority must afford any other person interested a reasonable 
Opportunity to inspect and, where practicable, to take copies of any statement served by the authority 
under r 6(2) (as so revoked): r 6(5) (as so revoked). 

For the meaning of ‘local authority’ see para 838 note 5 ante. 

le the period specified in the Town and Country Planning (Inquiries Procedure) Rules 1974 
SI 1974/419, r 6(2) (revoked with savings): see the text to notes 9-10 supra. 

Ibid r 6(3) (revoked with savings). 

See note 12 supra. 

Town and County Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 6(3) (revoked with 
savings). 

Ibid rr 2(1)(d)(i), 6(4) (revoked with savings). The local planning authority must afford any other person 
interested a reasonable opportunity to inspect and, where practicable, to take copies of any documents 
referred to in r 6(4) (as so revoked): r 6(5) (as so revoked). 

"Ibid rr 2(1)(d)(i), 6(6) (revoked with savings). The local planning authority must afford any other person 
interested a reasonable opportunity to inspect and, where practicable, to take copies of any statement 
served on the authority under r 6(6) (as so revoked): r 6(4) (as so revoked). 


840. Appearance at the inquiry. The persons entitled to appear at the inquiry! 
pie! 


) the applicant’; 

(2) the local planning authority’; 

) where the land* is not in Greater London? or a metropolitan county®, the 
council of the administrative county” in which the land is situated, if not the 
local planning authority; 

(4) where the land is not in Greater London, the council of the districtê in which 
the land is situated or the Council of the Isles of Scilly’, as the case may be, if 
not the local planning authority; l 

(5) where the land is in a National Park’®, the National Park authority!!, if any, if 
not the local planning authority; 

(6) any joint planning board'” or any reconstituted joint planning board or special 
planning board’’, where that board is not the local planning authority; 

(7) where the land is in an area designated as the site of a new town", the 
development corporation of the new town; 

(8) the council of the parish!º or community’® in which the land is situated, if that 
council has made representations to the local planning authority in respect of 
the application in pursuance of a provision of a development order?”; 

(9) any persons on whom the Secretary of State’® (or, in relation to Wales, the 
National Assembly for Wales!?) or the appointed person?” has required?! notice 
to be served”. 

Any other person may appear at the inquiry at the discretion of the appointed 


23 
person”. 


A local authority?” may appear by its clerk, or by any other officer appointed for the 


purpose by the local authority, or by counsel or solicitor; and any other person may 
appear on his own behalf or be represented by counsel, solicitor or any other person”. 


Where there are two or more persons having a similar interest in the matter under 


inquiry, the appointed person may allow one or more persons to appear for the benefit 
of some or all of the persons so interested”. 


DUE WN 


For the meaning of ‘inquiry’ for these purposes see para 837 note 4 ante. 

For the meaning of ‘applicant’ see para 838 note 4 ante. 

For the meaning of ‘local planning authority’ for these purposes see para 838 note 5 ante. 
For the meaning of ‘the land’ see para 838 note 10 ante. 

As to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29. 

As to metropolitan counties see para 28 note 1 ante. 
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As to county councils see para 28 note 1 ante. 

As to district councils (of which there are none in Wales) see para 28 note 2 ante. 

As to the Council of the Isles of Scilly see LOCAL GOVERNMENT vol 29(1) (Reissue) para 40. 

As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seq. 

E to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 
et seq. The statutory wording is “National Park Committee”, defined by the Town and Country Planning 
(Inquiries Procedure) Rules 1974, SI 1974/419, r 3(1) (revoked with savings) as having the meaning 
assigned to it by the Local Government Act 1972 s 184, Sch 17 para 5 (now repealed). 

le constituted under the Town and Country Planning Act 1990 s 2 (as amended): see para 30 ante. 

le any joint planning board or special planning board reconstituted under the Local Government 
Act 1972 Sch 17 Pt I (paras 1-21A) (now repealed). 

As to new towns see para 1315 et seq post. 

As to parish councils see LOCAL GOVERNMENT vol 29(1) (Reissue) para 30 et seq. 

As to community councils see LOCAL GOVERNMENT vol 29(1) (Reissue) para 46 et seq. 

le a development order made under the Town and Country Planning Act 1990 s 59: see para 252 ante. 
As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

For these purposes, ‘appointed person’ means the person appointed by the Secretary of State or the 
Assembly to hold the inquiry: Town and Country Planning (Inquiries Procedure) Rules 1974, 
SI 1974/419, r 3(1) (revoked with savings). 

le under ibid r 5(2)(b) (revoked with savings): see para 838 ante. 

Ibid rr 2(1)(d)(i), 7(1) (revoked with savings); Planning (Consequential Provisions) Act 1990 s 2. 

Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 7(2) (revoked with 
savings). 

For the meaning of local authority’ see para 838 note 5 ante. 

Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 7(3) (revoked with 
savings). 

Ibid r 7(4) (revoked with savings). 


841. Representatives of government departments at inquiry. Where either: 


(1) the Secretary of State! or, in relation to Wales, the National Assembly for Wales? 
has given a direction restricting the grant of consent for the display of 
advertisements for which application was made; or 

(2) a government department? has expressed in writing the view that the 
application should not be granted, either wholly or in part, or should be granted 
only subject to conditions and the Secretary of State (or the Assembly) or the 
local planning authority* has included this view in his or its statement, 


the applicant® may, not later than 14 days before the date of the inquiry’, apply in 


Wr 


be 


iting to the Secretary of State for a representative of the government department to 
made available at the inquiry?. 


Where an application is so made to the Secretary of State, he must make a 


representative of his department available to attend the inquiry or, as the case may be, 
must transmit the application to the other government department concerned, which 
must make a representative of that department available to attend the inquiry’. 


A representative of a government department who so attends an inquiry: 

(a) into a referred application!” must state the reasons for the Secretary of State's 
direction restricting the grant of consent or, as the case may be, the reasons for 
the view expressed by his department and included in the Secretary of States 
statement!" or the local planning authority’s statement'? and must give evidence 
and is subject to cross-examination to the same extent as any other witness"; 

(b) on an appeal, must be called as a witness by the local planning authority and 
must state the reasons for the Secretary of State's direction or, as the case may be, 
the reasons for the view expressed by his department and included in the 
authority statement!” and must give evidence and is subject to 
cross-examination to the same extent as any other witness!”, 
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Nothing in the above provisions, however, requires a representative of a government 
department to answer any question which in the opinion of the appointed person!“ is 


directed to the merits of government policy and the appointed person must disallow any 
such question?”, 


1 As to the Secretary of State see para 19 ante. 
As to the Assembly see para 20 ante. 

3 In relation to any inquiry which is held or caused to be held other than by the Assembly, references to a 
government department have effect as if they included reference to the Assembly; but for these purposes 
reference to an inquiry does not include an inquiry held by an inspector where jurisdiction to determine 
the appeal to which that inquiry relates has been transferred to the inspector by the Assembly: National 
Assembly for Wales (Transfer of Functions) Order 2000, SI 2000/253, art 6(1), (3), (4), Sch 4. 

4 For the meaning of local planning authority’ for these purposes see para 838 note 5 ante, 

5 Te as required by the Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 6(1) 
or (3) (revoked with savings): see para 839 ante. 

6 For the meaning of ‘applicant’ see para 838 note 4 ante. 

7 For the meaning of ‘inquiry’ for these purposes see para 837 note 4 ante, 

8 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, rr 2(1)(d)(ii), (iii), 8(1) 
(revoked with savings). 

9 Ibid r 8(2) (revoked with savings). 

10 For the meaning of ‘referred application’ see para 839 note 1 ante. 

11 Je under the Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 6(1) 
(revoked with savings). 

12 Te under ibid r 6(3) (revoked with savings). 

13 Ibid r 8(3) (revoked with savings). 

14 See note 12 supra. 

15 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 8(4) (revoked with 
savings). 

16 For the meaning of ‘appointed person’ see para 840 note 20 ante. 

17 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 8(5) (revoked with 
savings). 


842. Representatives of local authorities at inquiry. Where any local 
authority’ has: 

(1) given to the local planning authority? a direction restricting the grant of consent 
for the display of advertisements or a direction as to how an application for 
consent was to be determined; 

(2) expressed in writing the view that an application for consent for the display of 
advertisements should not be granted wholly or in part or should be granted 
only subject to conditions, and the local planning authority has included this 
view in its statement, 

the applicant may, not later than 14 days before the date of the inquiry*, apply in writing 
to the Secretary of State? or, in relation to Wales, to the National Assembly for Wales” for 
a representative of the authority concerned to be made available to attend the inquiry”. 
Where an application is so made to the Secretary of State or the Assembly, he or it must 
transmit the application to the authority concerned which must make a representative of 
the authority available to attend the inquiry’. 

A representative of a local authority who so attends an inquiry must be called as a 
witness by the local planning authority and must state the reasons for the authority’s 
direction or, as the case may be, the reasons for the view expressed by it and included in 
the local planning authority’s statement’ and must give evidence and is to be subject to 
cross-examination to the same extent as any other witness’®. 


1 For the meaning of ‘local authority’ see para 838 note 5 ante. 
For the meaning of local planning authority’ for these purposes see para 838 note 5 ante. 

3 Te as required under the Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, 
r 6(3) (revoked with savings): see para 839 ante. 

4 For the meaning of ‘inquiry’ for these purposes see para 837 note 4 ante. 
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5 As to the Secretary of State see para 19 ante. 


6 As to the Assembly see para 20 ante. ne. 
7 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, rr 2(1)(d)(ii), (ii), 9(1) 


(revoked with savings). 
8 Ibid r 9(2) (revoked with savings). 


9 See note 5 supra. 
10 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 9(3) (revoked with 


savings). 
843. Procedure at inquiry. The procedure at the inquiry! is? such as the 
appointed person? in his discretion determines?. 

Unless in any particular case the appointed person with the consent of the applicant? 
otherwise determines, the applicant must begin and has the right of final reply; and the 
other persons entitled or permitted to appear® must be heard in such order as the 
appointed person may determine’. 

The applicant and the local planning authority” are entitled to call evidence and 
cross-examine persons giving evidence, but any other person appearing at the inquiry 
may do so only to the extent permitted by the appointed person”. 

The appointed person may not require or permit the giving or production of any 
evidence, whether written or oral, which would be contrary to the public interest; but 
any evidence may be admitted'® at the discretion of the appointed person, who may 
direct that documents tendered in evidence may be inspected by any person entitled or 
permitted to appear at the inquiry and that facilities be afforded him to take or obtain 
copies thereof". 

The appointed person may allow the local planning authority or the applicant, or 
both of them, to alter or add to the submissions contained in any statement served by 
them?2, or to any list of documents which accompanied such statement, so far as may be 
necessary for the purpose of determining the questions in controversy between the 
parties but must, if necessary by adjourning the inquiry, give the appellant or the local 
planning authority, as the case may be, an adequate opportunity of considering any such 
fresh submission or document; and the appointed person may make to the Secretary of 
State'? or, in relation to Wales, to the National Assembly for Wales!* a recommendation 
as to the payment of any additional costs occasioned by any such adjournment!”. 

If any person entitled to appear at the inquiry fails to do so, the appointed person 
may proceed with the inquiry at his discretion!*. 

The appointed person is entitled, subject to disclosure thereof at the inquiry, to take 
into account any written representations or statements received by him before the 
inquiry from any person””. 

The appointed person may from time to time adjourn the inquiry and, if the date, 


time and place of the adjourned inquiry are announced before the adjournment, no 
further notice is required!*. 


1 For the meaning of ‘inquiry’ for these purposes see para 837 note 4 ante. 

2 Ie except as otherwise provided in the Town and Country Planning (Inquiries Procedure) Rules 1974, 
SI 1974/419 (as amended; revoked with savings): see para 837 et seq ante; the text and notes 3-18 infra; 
and para 844 et seq post. 

3 For the meaning of ‘appointed person’ see para 840 note 20 ante. 

4 ‘Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 10(1) (revoked with 
savings). 

5 For the meaning of ‘applicant’ see para 838 note 4 ante. 

6 As to the persons entitled and permitted to appear at the inquiry see para 840 ante. 

7 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 10(2) (revoked with 
savings). 

8 For the meaning of ‘local planning authority’ for these purposes see para 838 note 5 ante. 


9 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, rr 2(1)(d)@), 10(3) 
(revoked with savings). 
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10 le except as set out in the text and without prejudice to ibid r 8(5) (revoked with savings): see para 841 
ante. 


11 Ibid r 10(4) (revoked with savings). 

12 le served under ibid r 6(2) or (6) (revoked with savings): see para 839 ante. 

13 As to the Secretary of State see para 19 ante. 

14 As to the Assembly see para 20 ante. 

15 [bid rr 2(1)(d)(i), 10(5) (revoked with savings). As to the payment of additional costs occasioned by such 
an adjournment see Performance Cars Ltd v Secretary of State for the Environment (1977) 34 P & CR 92, CA. 

16 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 10(6) (revoked with 
savings). 

17 Ibid r 10(7) (revoked with savings). 

18 Ibid r 10(8) (revoked with savings). 


844. Site inspections. The appointed person! may make an unaccompanied 
inspection of the land? before or during the inquiry? without giving notice of his 
intention to the persons entitled to appear* at the inquiry”. 

The appointed person may, and must if so requested by the applicant® or the local 
planning authority” before or during the inquiry, inspect the land after the close of the 
inquiry and must, in all cases where he intends to make such an inspection, announce 
during the inquiry the date and time at which he proposes to do so’. 

The applicant and the local planning authority are entitled to accompany the 
appointed person on any inspection after the close of the inquiry; but the appointed 
person is not bound to defer his inspection if any person entitled to accompany him is 
not present at the time appointed’. 


For the meaning of ‘appointed person’ see para 840 note 20 ante. 
For the meaning of ‘the land’ see para 838 note 10 ante. 


As to the persons entitled to appear at the inquiry see para 840 ante. 
Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 11(1) (revoked with 
savings). 

6 For the meaning of ‘applicant’ see para 838 note 4 ante. 


1 
2 
3 For the meaning of ‘inquiry’ for these purposes see para 837 note 4 ante. 
4 
5 


7 For the meaning of ‘local planning authority’ see para 838 note 5 ante. 

8 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, r 11(2) (revoked with 
savings). 

9 Ibid rr 2(1)(d)(i), 11(3) (evoked with savings). 


845. Procedure after inquiry. After the close of the inquiry’ the appointed 
person? must make a report in writing to the Secretary of State? or, in relation to Wales, 
to the National Assembly for Wales* which must include the appointed person’s finding 
of fact and his recommendations, if any, or his reasons for not making any 
recommendations”. 
Where the Secretary of State or the Assembly: 
(1) differs from the appointed person on a finding of fact; or 
(2) after the close of the inquiry takes into consideration any new evidence, 
including expert opinion on a matter of fact, or any new issue of fact, not being 
a matter of government policy, which was not raised at the inquiry, 
and by reason thereof is disposed to disagree with a recommendation made by the 
appointed person, he or the Assembly may not come to a decision which is at variance 
with any such recommendation without first notifying the applicant and the local 
planning authority® of his or its disagreement and the reasons for it and affording them 
an opportunity of making representations in writing within 21 days or, if the Secretary 
of State or the Assembly has taken into consideration any new evidence or any new issue 
of fact, not being a matter of government or Assembly policy’, of asking within 21 days 
for the reopening of the inquiry*. 
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The Secretary of State may in any case, if he thinks fit, cause the inquiry to be 
reopened and must cause it to be reopened if asked? to do soe 


For the meaning of ‘inquiry’ for these purposes see para 837 note 4 ante. 

For the meaning of ‘appointed person’ see para 840 note 20 ante. 

As to the Secretary of State see para 19 ante. 

As to the Assembly see para 20 ante. 

Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, rr 2(1)(d)(i), 12(1) 

(revoked with savings). y 

6 For the meaning of local planning authority’ for these purposes see para 838 note 5 ante. 

7 le policy adopted or formulated by the Assembly: see the National Assembly for Wales (Transfer of 
Functions) Order 2000, SI 2000/253, art 6(1), (2), Sch 4. 

8 Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, rr 2(1)(d)(), 12(2) 
(revoked with savings). 

9 le if asked to do so in accordance with ibid r 12(2) (revoked with savings): see the text and notes 1-5 


mk YN 


supra. 

10 Ibid r 12(3) (revoked with savings). If the inquiry is reopened, r 5(1), (2) (revoked with savings) (see 
para 838 ante) applies as it applied to the original inquiry, with the substitution in r 5(1) (as so revoked) 
of ‘28’ for ‘42’: r 12(3) (as so revoked). 


846. Notification of decision. The Secretary of State! or, in relation to Wales, the 
National Assembly for Wales’, must notify his or its decision and his reasons therefor in 
writing to the applicant?, the local planning authority? and to any person who, having 
appeared at the inquiryº, has asked to be notified of the decision”. 

Where a copy of the appointed person's” report® is not sent with the notification of 
the decision, the notification must be accompanied by a summary of the appointed 
person's conclusions and recommendations; and, if any person entitled to be so notified 
of the Secretary of State's or the Assembly's decision has not received a copy of the 
appointed person's report, he must be supplied with a copy thereof on written 
application be made to the Secretary of State or the Assembly within one month from 
the date of his decision”. 


As to the Secretary of State see para 19 ante. 

As to the National Assembly for Wales see para 20 ante. 

For the meaning of ‘applicant’ see para 838 note 4 ante. 

For the meaning of local planning authority” for these purposes see para 838 note 5 ante. 

For the meaning of ‘inquiry’ see para 837 note 4 ante. 

Town and Country Planning (Inquiries Procedure) Rules 1974, SI 1974/419, rr 2(1)(d)G), 13(1) 

(revoked with savings). 

7 For the meaning of “appointed person’ see para 840 note 20 ante. 

8 For these purposes, ‘report’ does not include documents, photographs or plans appended to the report; 
but any person entitled to be supplied with a copy of the report under the Town and Country Planning 
(Inquiries Procedure) Rules 1974, SI 1974/419, r 13(2) (revoked with savings) may apply to the 
Secretary of State or the Assembly in writing within six weeks of the notification to him of the decision 
or the supply to him of the report, whichever is the later, for an opportunity of inspecting such 
documents, photographs and plans and the Secretary of State or the Assembly must aftord him an 
opportunity accordingly: r 13(3) (revoked with savings). 

9 Ibid r 13(2) (revoked with savings). 
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(3) PRESERVATION OF TREES AND HEDGEROWS 


(i) Trees and Hedgerows; in general 


847. Planning permission to include appropriate provision for preservation 
and planting of trees. It is the duty of the local planning authority!: 
(1) to ensure, whenever it is appropriate, that, in granting planning permission? for 
any development’, adequate provision is made, by the imposition of conditions", 
for the preservation or planting of trees”; and 


Rh Ne 
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(2) to make such tree preservation orders” as appear to the authority to be necessary 
in connection with the grant of such permission, whether or not giving effect 
to such conditions or otherwise”. 


As to local planning authorities see para 28 et seg ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 

For the meaning of ‘development’ see para 217 ante. 

If there is a breach of such a condition, there would be a contravention of planning control, subject to 
enforcement action: see para 551 et seq ante. 

There is no statutory definition of ‘tree’ for these purposes; but see Kent County Council v Batchelor (1976) 
33 P & CR 185 at 189, CA, per Lord Denning MR (trees? in a woodland should probably be over seven 
or eight inches in diameter); not applied in Bullock v Secretary of State for the Environment (1980) 
40 P & CR 246; and cf para 878 post at head (e) in the text (statutory exemption in respect of trees in 
conservation areas which are below specified diameters). See also Fowler v Ealing London Borough Council 
[2004] EWHC 2860 (Admin), [2004] All ER (D) 366 (Nov) (local planning authority entitled in all the 
circumstances to conclude that two arbutuses were in fact ‘trees’ for the statutory purposes). 

Te orders under the Town and Country Planning Act 1990 s 198 (as amended): see para 850 post. 


Ibid s 197. As to the powers of local authorities and statutory undertakers to contribute towards any 
expenses incurred by a local planning authority in or in connection with the performance of any of its 
function under the Town and Country Planning Act 1990 Pt VIII Ch I (ss 197-214D) (as amended): see 
para 850 et seq post), except s 207 (as amended) (see para 874 post), see s 306(2)(b) (as amended); and 
para 50 ante at head (b) in the text; and as to the application of Pt VIII Ch I (as amended) to Crown land 
see ss 293, 296 (as amended; s 296 prospectively repealed); and para 11 ante. As to the exercise of certain 
functions under Pt VIII Ch I (as amended) as respects a National Park see para 32 ante. 

As to the general duty of every minister, government department and public body to have regard to 
the desirability of conserving the natural beauty and amenity of the countryside see the Countryside 
Act 1968 s 11; and OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 202; and as to a 
local planning authority’s or National Park authority’s power to plant trees on land in its area for the 
purpose of preserving or enhancing the natural beauty thereof see the National Parks and Access to the 
Countryside Act 1949 s 89 (as amended); and OPEN SPACES AND ANCIENT MONUMENTS vol 34 
(Reissue) para 184. l 


848. Preservation of important hedgerows. The appropriate ministers’ or, in 
relation to Wales, the National Assembly for Wales? may by regulations make provision 
for, or in connection with, the protection of important hedgerows? in England or 
Wales*. Such regulations may provide for the application, with or without modifications, 
of, or include provision comparable to, any provision contained in the planning Acts”. 
These powers, and the Hedgerows Regulations 1997º which have been made under 
them, are discussed elsewhere in this work”. 


1 


(59) 


As to the appropriate ministers sec OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) 
para 215. 

As to the transfer of functions under the Environment Act 1995 s 97, so far as exercisable in relation to 
Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, 
SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

The question whether a hedgerow is or is not ‘important’ for these purposes is to be determined in 
accordance with prescribed criteria: Environment Act 1995 s 97(2). For the purpose of facilitating the 
protection of important hedgerows, regulations under s 97(1) may also make provision in relation to 
other hedgerows in England or Wales: s 97(3). For the prescribed criteria see the Hedgerows 
Regulations 1997, SI 1997/1160, reg 4; and OPEN SPACES AND ANCIENT MONUMENTS vol 34 
(Reissue) para 217. 

Environment Act 1997 s 97(1). 

Ibid s 97(4). For the meaning of ‘the planning Acts’ see para 2 ante. As to the particular provision that 
may be made by such regulations see s 97(4)(a)—(e), (5); and OPEN SPACES AND ANCIENT MONUMENTS 
vol 34 (Reissue) para 215. 

Ie the Hedgerows Regulations 1997, SI 1997/1160 (as amended), which were made by the appropriate 
ministers prior to the transfer of functions in relation to Wales to the Assembly, and which came into 


force on 1 June 1997: reg 1. 
See OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 215 et seq. 
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849 Controls on felling of trees under forestry legislation. Under the 

É . . . . . . il 
Forestry Act 1967, and subject to certain exceptions, there are restrictions on the felling 
of trees without a licence granted by the Forestry Commissioners”. These provisions are 


discussed elsewhere in this work?. 


‘Felling’ includes wilfully destroying by any means: Forestry Act 1967 8 ¿De 
See ibid Pt II (ss 9-36) (as amended); and FORESTRY vol 19(1) (Reissue) para 46 et seq. 


1 
2 
3 See FORESTRY vol 19(1) (Reissue) para 46 et seg. 
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(ii) Tree Preservation Orders 
A. POWERS TO MAKE TREE PRESERVATION ORDERS; IN GENERAL 


850. Local planning authority's power to make tree preservation orders. If 
it appears to a local planning authority! that it is expedient in the interests of amenity? to 
make provision for the preservation of trees or woodlands in its area, it may for that 
purpose make an order (a “tree preservation order”) with respect to such trees, groups of 
trees or woodlands as may be specified in the order”. 

A tree preservation order does not take effect until it is confirmed* by the local 
planning authority; and the local planning authority may confirm any such order either 
without modification or subject to such modifications as it considers expedient?. 

A tree preservation order may, in particular, make provision for: 

(1) prohibiting, subject to any exemptions for which provision may be made by the 
order, the cutting down, topping, lopping, uprooting, wilful damage, or wilful 
destruction” of trees except with the consent” of the local planning authority, 
and for enabling that authority to give its consent subject to conditions; 

(2) securing the replanting®, in such manner as may be prescribed by or under the 
order, of any part of a woodland area which is felled in the course of forestry 
operations permitted by or under the order; 

(3) applying, in relation to any consent under the order, and to applications for such 
consent, any of the specified statutory provisions’, subject to such adaptations 
and modifications as may be specified in the order!º. 

A tree preservation order may be made so as to apply, in relation to trees to be 
planted pursuant to any conditions imposed by a local planning authority on granting 
planning permission'*, as from the time when those trees are planted??, 

Without prejudice to any other exemptions for which provision may be made by a 
tree preservation order, no such order may apply to: 

(a) the cutting down, uprooting, topping or lopping of trees which are dying or 

dead or have become dangerous!?; or 

(b) the cutting down, uprooting, topping or lopping of any trees in compliance 
with any obligations imposed by or under an Act of Parliament or so far as may 
be necessary for the prevention or abatement of a nuisance!?. 

Where a local planning authority has so made a tree preservation order, the powers of 
varying or revoking the order and the powers of dispensing'* with the requirement to 
replace trees or serving, or appearing on an appeal relating to, an enforcement notice!® 
are exercisable only by the authority which made the order”. 

It has been held that the statutory regime under which tree preservation orders are 
made and confirmed strikes a fair balance between the interests of the community and 
the individual’s Convention rights under the Human Rights Act 1998" to respect for his 
private and family life!” and the peaceful enjoyment of his possessions?” 


1 As to local planning authorities see para 28 et seq ante. 
2 Asto the meaning of ‘amenity’ see para 158 note 8 ante. 
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Town and Country Planning Act 1990 ss 198(1), (2), 336(1). As to tree preservation orders affecting 
Crown land or land in which there is a Forestry Commission interest see paras 854-855 post. 

Section 198 (as amended) has effect subject to the Housing and Planning Act 1986 s 39(2) (saving for 
effect of the Opencast Coal Act 1958 s 2(4) on land affected by a tree preservation order despite its repeal: 
see MINES, MINERALS AND QUARRIES vol 31 (2003 Reissue) para 404) and the Forestry Act 1967 s 15 
(as amended) (licences to fell trees comprised in a tree preservation order: see FORESTRY vol 19(1) 
(Reissue) paras 56-57): Town and Country Planning Act 1990 s 198(7). See also para 847 note 7 ante. 

As to rights of entry for the purpose of surveying land in connection with making a tree preservation 
order see paras 880-882 post. Trees may also be protected by the designation of the area in which they 
are growing as a conservation area; a tree preservation order affords better protection, but ‘blanket’ 
coverage of trees in an area by one tree preservation order is inappropriate: see R v Canterbury City 
Council, ex p Halford [1992] 2 PLR 137 at 145. As to conservation areas see para 1169 et seg post; and as 
to trees in conservation areas see para 877 et seq post. 

As to confirmation of the order see para 856 et seg post; and as to rights of entry for the purpose of 
surveying land in connection with confirming a tree preservation order see paras 880-882 post. A tree 
preservation order made in anticipation of the disposal of Crown land does not, however, so require 
confirmation until after the occurrence of the event by virtue of which it takes effect: see para 854 post. 
Town and Country Planning Act 1990 s 199(1). As to the right to challenge the validity of a tree 
preservation order see para 43 ante at head (c) in the text; and see eg R (on the application of Gilman) v 
Rutland County Council [2004] EWHC 2792 (Admin), [2004] All ER (D) 392 (Nov). 

Before a tree can be said to have been ‘destroyed’, it must have been rendered useless in the sense of 
having ceased to have any use as an amenity or as something worth preserving. If a person inflicts on a 
tree so radical an injury that in all the circumstances a competent forester, taking into account its 
situation e g its proximity to a highway, would decide that it ought to be felled, that person would have 
wilfully destroyed the tree: Barnet London Borough Council v Eastern Electricity Board [1973] 2 All ER 319, 
[1973] 1 WLR 430. 

As to applications for consent under a tree preservation order see para 868 post. 

As to the replanting of trees see the Town and Country Planning (Trees) Regulations 1999, 
SI 1999/1892, reg 2(1), Schedule art 8. 

The provisions so specified are (1) the provisions of the Town and Country Planning Act 1990 Pt III 
(ss 55-106B) (as amended) (see para 217 et seg ante) relating to planning permission and to applications 
for planning permission, except s 56 (as amended) (see para 221 ante), s 62 (prospectively substituted) (see 
para 448 ante), s 65 (as substituted and amended) (see para 468 ante), s 69(3), (4) (as amended; 
prospectively substituted) (see para 466 ante), s 71 (as amended) (see para 473 ante), ss 91-96 (as 
amended) (see paras 519, 537 et seg ante), s 100 (as amended) (see para 544 ante), s 101 (as amended) (see 
para 704 ante), and Sch 8 (as amended) (see para 705 et seq ante); and (2) ss 137-141 (as amended) (see 
para 966 et seq post), s 143 (see para 974 post) and s 144 (as amended) (see para 977 post), except so far 
as they relate to purchase notices served in consequence of such orders as are mentioned in s 137(1)(b) or 
(c) (see para 966 post); (3) s 316 (as substituted) (see para 891 post): s 198(4) (amended by the Planning 
and Compensation Act 1991 ss 31, 32, 84(6), Sch 6 paras 8, 20, Sch 7 paras 8, 34, Sch 19 Pts I, II). For 
the meaning of ‘planning permission’ see para 43 note 6 ante; and for the meaning of ‘purchase notice’ 
see para 966 post. 

Town and Country Planning Act 1990 s 198(3). 

Ie under ibid s 197(a): see para 847 ante at head (1) in the text. 

Ibid s 198(5); and see the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, 
Schedule art 10. Whilst not unlawful, it is not best practice for an area tree preservation order to pertain 
for any substantial length of time; a detailed inspection should at some point be undertaken and tree 
preservation orders specific to individual trees or areas of woodland should then be made: see Robinson v 
East Riding of Yorkshire Council [2002] EWCA Civ 1660, [2002] All ER (D) 91 (Nov), [2003] JPL 894. 
The absence of a review does not, however, diminish the protection afforded by an area tree preservation 
order: see eg Evans v First Secretary of State [2003] EWHC 2169 (Admin), [2003] All ER (D) 226 (Oct). 
The burden of proving that a tree was dying, dead, dangerous or creating a nuisance lies with the person 
accused of cutting down a tree in contravention of a preservation order contrary to the Town and 
Country Planning Act 1990 s 210(1) (see para 876 post); and s 198(6) constitutes an exception to the 
absolute liability created by s 210(1) and is not part of the definition of the offence itself R v Alath 
Construction Ltd, R v Brightman [1990] 1 WLR 1255, 60 P & CR 533, CA. Whether or not trees have 
become dangerous is a question of fact, to be decided using the sensible approach of a prudent citizen; 
there must be a present danger which is not limited to disease or damage to the trees themselves: Smith 
v Oliver [1989] 2 PLR 1, DC. 

Town and Country Planning Act 1990 s 198(6). 

le dispensing with ibid s 206: see para 873 post. 

le a notice under ibid s 207 (as amended): see para 874 post. 
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17 See ibid s 1(5)(c) (as amended), s 1(6) (as added), Sch 1 para 13(2) (which applies in relation to England), 
Sch 1A para 6 (Sch 1A added in relation to Wales by the Local Government (Wales) Act 1994 s 18(7), 
Sch 4). In England, the Town and Country Planning Act 1990 Sch 1 para 13 does not, however, apply in 
Greater London: Sch 1 para 21(1). As to Greater London see LONDON GOVERNMENT vol 29(2) 
(Reissue) para 29. In Wales, Sch 1A para 6 (as so added) applies only in relation to any area for which, by 
virtue of any provision of or made under s 6, s 7 or s 8 (see paras 34-36 ante), there is more than one 
local planning authority: Sch 1A para 3 (as so added). 

18 As to Convention rights see the Human Rights Act 1998 s 1(3), Sch 1; and para 4 ante. 


19 See para 7 ante at head (iii) in the text. X f 
20 R (on the application of Brennon) v Bromsgrove District Council [2003] EWHC 752 (Admin), [2003] 


2 P & CR 430, [2003] All ER (D) 248 (Mar). As to the right to peaceful enjoyment of possessions see 
para 7 ante at head (iv) in the text. 


851. Secretary of State's or Assembly's power to make tree preservation 
orders. Ifis appears to the Secretary of State’, or, in relation to Wales, to the National 
Assembly for Wales?, after consultation? with the local planning authority”, to be 
expedient that a tree preservation order? or an order amending or revoking such an 
order should be made, he or the Assembly may himself or itself make such an order®. 
Any order so made by the Secretary of State or the Assembly has the same effect as if it 
had been made by the local planning authority and confirmed” by that authority. 

The statutory provisions relating to tree preservation orders’ and the provisions of any 
regulations made thereunder with respect to the procedure to be followed in connection 
with the making and confirmation of any such order!” and the service of copies of it as 
confirmed have effect, subject to any necessary modifications, in relation to: 

(1) any proposal by the Secretary of State or the Assembly to make such an order; 

(2) the making of it by the Secretary of State or the Assembly; and 

(3) the service of copies of it as so made". 

Where the Secretary of State or the Assembly has so made a tree preservation order, 
the powers of varying or revoking the order and the powers of dispensing’? with the 
requirement to replace trees or serving, or appearing on an appeal relating to, an 
enforcement notice”? are exercisable only by the authority named in the order!*. 


1 As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 202, so far as exercisable 

in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 

Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

For the meaning of ‘consult’ see para 2 note 1 ante. 

4 In England, the local planning authority which the Secretary of State is required so to consult is the 
country planning authority or the district planning authority, as he thinks appropriate; and references in 
the Town and Country Planning Act 1990 s 202 to the local planning authority are to be construed 
accordingly: see s 1(5)(c) (as amended), Sch 1 para 20(1) (amended by the Planning and Compensation 
Act 1991 s 32, Sch 7 paras 8, 53(1), (8)). The Town and Country Planning Act 1990 Sch 1 para 20(1) (as 
so amended) does not, however, apply in Greater London: Sch 1 para 21(1). As to local planning 
authorities see para 28 et seq ante; as to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) 
para 29; and as to county planning authorities and district planning authorities in England see para 28 
ante. There are no district planning authorities in Wales. 

5 For the meaning of ‘tree preservation order’ see para 850 ante. 

6 Town and Country Planning Act 1990 s 202(1). See also paras 847 note 7, 850 note 3 ante. As to rights 
of entry see paras 880-882 post. 

7 Te under ibid Pt VIII Ch I (ss 197-214D) (as amended): see para 847 et seq ante, para 852 et seq post. 

8 Ibid s 202(2). 

2 Teibid Pt VIII Ch I (as amended). 

10 Te any order to which ibid s 202(1) applies: see the text and notes 1-4 supra. 

11 Ibid s 202(3). 

12 le dispensing with ibid s 206: see para 873 post. 

13 Te a notice under ibid s 207 (as amended): see para 874 post. 

14 See ibid s 1(5)(c) (as amended), s 1(6) (as added), Sch 1 para 13(2) (which applies in relation to England), 
Sch 1A para 6 (Sch 1A added in relation to Wales by the Local Government (Wales) Act 1994 s 18(7), 
Sch 4). In England, the Town and Country Planning Act 1990 Sch 1 para 13 does not, however, apply in 
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Greater London: Sch 1 para 21(1). In Wales, Sch 1A para 6 (as so added and modified) applies only in 
relation to any area for which, by virtue of any provision of or made under s 6,s 7 or s 8 (see paras 34-36 
ante), there is more than one local planning authority: Sch 1A para 3 (as so added). 


852. Power of county planning authority in England to make tree 
preservation order. In the case of any area for which there is both a district planning 
authority! and a county planning authority?, the county planning authority may only 
make a tree preservation order? if: 
(1) it makes the order in connection with the grant of planning permission?; 
(2) the order relates to land? which does not lie wholly within the area of a single 
district planning authority; 
(3) the order relates to land in which the county planning authority holds an 
interest, 


As to district planning authorities (of which there are none in Wales) see para 28 ante. 

As to county planning authorities see para 28 ante. 

For the meaning of ‘tree preservation order’ see para 850 ante. 

le if it makes the order in pursuance of the Town and Country Planning Act 1990 s 197(b): see para 847 
ante at head (2) in the text. For the meaning of ‘planning permission’ see para 43 note 6 ante. 

5 For the meaning of ‘land’ see para 2 note 10 ante. 

6 Town and Country Planning Act 1990 s 1(5)(c) (as amended), Sch 1 para 13(1) (amended by the 
Environment Act 1995 ss 78, 120(3), Sch 10 para 32, Sch 24). The Town and Country Planning Act 1990 
Sch 1 para 13(1) (as so amended) does not, however, apply in Greater London: Sch 1 para 21(1). As to 
Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29. 


HH Un 


853. Provisional tree preservation orders. If it appears to a local planning 
authority! that a tree preservation order? proposed to be made by that authority should 
take effect immediately without previous confirmation”, that authority may include in 
the order as made by it a direction that heads (1) and (2) below are to apply to the 
order”. 
An order which contains such a direction: 
(1) takes effect? provisionally on such date as may be specified in it; and 
(2) continues in force” until the expiration of a period of six months beginning 
with the date on which the order was made or the date on which the order is 
confirmed, whichever first occurs”. 


1 As to local planning authorities see para 28 et seq ante. 

2 For the meaning of ‘tree preservation order’ see para 850 ante. 

3 As to the normal requirement for confirmation see the Town and Country Planning Act 1990 s 199(1); 
and para 850 ante. 

Ibid s 201(1). See also para 847 note 7 ante. 

le notwithstanding ibid s 199(1): see para 850 ante. 

See note 5 supra. 

Town and Country Planning Act 1990 s 201(2). 
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B. CROWN LAND AND LAND WITH FORESTRY COMMISSION INTEREST 


854. Tree preservation orders in anticipation of disposal of Crown land. At 
the date at which this title states the law, no tree preservation order! may be made in 
relation to land? which is for the time being Crown land? except with the consent of the 
appropriate authority*. A local planning authority? may, however, make a tree 
preservation order in respect of Crown land in which no interest is for the time being 
held otherwise than by or on behalf of the Crown, if it considers it expedient to do so 
for the purpose of preserving trees or woodlands on the land in the event of its ceasing 
to be Crown land or becoming subject to a private interest”; but no such order may be 
made except with the consent of the appropriate authority”. An order so made does not 
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take effect until the first occurrence of a relevant event®; and, for these purposes, a 
relevant event occurs in relation to any land if it ceases to be Crown land or becomes 


subject to a private interest”. Such an order: 

(1) does not require confirmation!” until after the occurrence of the event by virtue 

of which it takes effect; and 

(2) continues in force until the expiration of the period of six months beginning 

with the occurrence of that event or the date on which the order is confirmed, 
whichever first occurs!!, j 

Where a tree preservation order so takes effect'2, the appropriate authority must as 
soon as practicable give to the authority which made the order a notice in writing of the 
name and address of the person who has become entitled to the land in question or to a 
private interest in it; and the prescribed procedure'* in connection with the 
confirmation of a tree preservation order applies in relation to an order made by virtue 
of the above provisions as if the order were made on the date on which such notice!® is 
received by the authority which made 1t!º. 

As from a day to be appointed?”, however, the provisions set out above are repealed 
by the Planning and Compulsory Purchase Act 2004!8, subject to transitional 
provisions!”. A tree preservation order may then be made whether or not a disposal of 
the Crown land in question is anticipated”. 


For the meaning of “tree preservation order” see para 850 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘Crown land” for these purposes see para 11 note 1 ante. 

See the Town and Country Planning Act 1990 s 296(2)(a) (as amended: prospectively repealed); and 
para 11 ante at head (ii) in the text. For the meaning of the appropriate authority’ for these purposes see 
para 11 note 20 ante. 

5 As to local planning authorities see para 28 et seq ante. 

6 Town and Country Planning Act 1990 s 300(1). For the meaning of ‘private interest’, and as to the 
position of a person who occupies Crown land by virtue ofa licence in writing, see para 11 note 19 ante. 
Ibid s 300(2). 

Ibid s 300(3). 

9 Ibid s 300(4). 

10 Te under ibid s 199: see para 850 ante. 

11 Ibid s 300(5). 

12 le in accordance with ibid s 300(3): see the text and note 8 supra. 

13 Ibid s 300(6). As to service of notices see para 54 ante. 

14 le the procedure prescribed under ibid s 199, 

15 Ie notice under ibid s 300(6): see the text and notes 12-13 supra. 

16 Ibid s 300(7). 

17 Te as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, no such day had been appointed. 


18 See ibid ss 79(4), 120, Sch 3 para 26(1), Sch 9. At the date at which this title states the law, these repeals 
were not in force. 
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19 The repeal of the Town and Country Planning Act 1990 s 300 does not affect its operation in relation to 
a tree preservation order made by virtue of s 300 before the commencement of the Planning and 
Compulsory Purchase Act 2004 Sch 3 para 26: Sch 3 para 26(2). 


20 As to the prospective general application of the Town and Country Planning Act 1990 to the Crown see 


para 13 ante. As to exceptions for land placed at the disposal of the Forestry Commissioners see s 200 (as 
prospectively substituted); and para 855 post. 


855. Tree preservation orders and the Forestry Commissioners. As from a 
day to be appointed’, the following provisions apply. A tree preservation order? does not 
have effect in respect of anything done: 

(1) by or on behalf of the Forestry Commissioners? on land* placed at their disposal 


in pursuance of the Forestry Act 19675 or otherwise under their management or 
supervision; 
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(2) by or on behalf of any other person in accordance with a relevant plané which is 

for the time being in force”. 

At the date at which this title states the law, however, the provisions set out above 
were not in force and the following provisions continued to apply. In relation to land in 
which the Forestry Commissioners have an interestê, a tree preservation order may be 
made only if: 


(a) there is not in force in respect of the land a plan of operations or other working 
plan approved by the Commissioners under a forestry dedication covenant; and 


(b) the Commissioners consent to the making of the order’. 

A tree preservation order in respect of such land does not have effect so as to prohibit, 
or to require any consent for, the cutting down of a tree in accordance with a plan of 
operations or other working plan approved by the Commissioners, and for the time 
being in force, under a forestry dedication covenant or under the conditions of a grant 
or loan made!” under the Forestry Act 197911, 


1 Te as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, no such day had been appointed. 


For the meaning of ‘tree preservation order’ see para 850 ante. 
As to the Forestry Commissioners see FORESTRY vol 19(1) (Reissue) para 10. 


For the meaning of ‘land’ see para 2 note 10 ante. 
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For these purposes a reference to a provision of the Forestry Act 1967 or the Forestry Act 1979 includes 
a reference to a corresponding provision replaced by that provision or any earlier corresponding 
provision: Town and Country Planning Act 1990 s 200(3) (s 200(1)-(3) prospectively substituted by the 
Planning and Compulsory Purchase Act 2004 s 85, as from a day to be appointed: see note 1 supra). 

6 For these purposes, a relevant plan is a plan of operations or other working plan approved by the Forestry 
Commissioners under (1) a forestry dedication covenant within the meaning of the Forestry Act 1967 s 5 
(as amended) (see FORESTRY vol 19(1) (Reissue) paras 42-45); or (2) conditions ofa grant or loan made 
under the Forestry Act 1979 s 1 (as amended) (see FORESTRY vol 19(1) (Reissue) para 16): Town and 
Country Planning Act 1990 s 200(2) (as substituted: see note 5 supra). 

7 Ibid s 200(1) (as substituted: see note 5 supra). 

8 For these purposes, the Forestry Commissioners are only to be regarded as having an interest in land if (1) 
they have made a grant or loan under the Forestry Act 1979 s 1 (as amended) (see FORESTRY vol 19(1) 
(Reissue) para 16) in respect of it; or (2) there is a forestry dedication covenant in force in respect of it: 
Town and Country Planning Act 1990 s 200(2) (as originally enacted). ‘A forestry dedication covenant’ 
means a covenant entered into with the Commissioners under the Forestry Act 1967 s 5 (as amended) 
(see FORESTRY vol 19(1) (Reissue) paras 42-45): Town and Country Planning Act 1990 s 200(4)(a). 
References to the provisions of the Forestry Act 1967 and the Forestry Act 1979 include references to any 
corresponding provisions replaced by those provisions or by earlier corresponding provisions: Town and 
Country Planning Act 1990 s 200(4)(b) (as originally enacted). 

9 Ibid s 200(1) (as originally enacted). See also para 847 note 7 ante. As to applications for a felling licence 

in respect of trees to which a tree preservation order relates see the Forestry Act 1967 s 15, Sch 3 (as 

amended); and FORESTRY vol 19(1) (Reissue) para 57. 


10 le under the Forestry Act 1979 s 1 (as amended). 
11 Town and Country Planning Act 1990 s 200(3) (as originally enacted). 


C. PROCEDURE FOR MAKING TREE PRESERVATION ORDERS 


856. Power to make regulations. Provision may be made’ by regulations with 
respect to: 

(1) the form of tree preservation orders”, and 

(2) the procedure to be followed in connection with the making and confirmation 


of such orders”. 
Without prejudice to the generality of the above, the regulations may make 


provision: 
(a) that, before a tree preservation order is confirmed by the local planning 
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authority*, notice of the making of the order shall be given to the owners? and 
occupiers of land” affected by the order and to such other persons, if any, as may 
be specified in the regulations; 

(b) that objections and representations with respect to the order, if duly made in 
accordance with the regulations, shall be considered before the order is 
confirmed by the local planning authority; and 

(c) that copies of the order, when confirmed by the authority, shall be served on 
such persons as may be specified in the regulations’. 


Ie regulations under the Town and Country Planning Act 1990. As to the making of regulations generally 
see para 3 ante. The Town and Country Planning (Trees) Regulations 1999, SI 1999/1892 (as amended) 
are made in the exercise of this power. See para 857 et seq post. 

For the meaning of ‘tree preservation order’ see para 850 ante. 

Town and Country Planning Act 1990 s 199(2). See also para 847 note 7 ante. 

As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘owner’ see para 17 note 1 ante. 

For the meaning of land” see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 199(3). As to the service of notices see para 54 ante. 


857. Form of tree preservation order. A tree preservation order’ must be in the 
prescribed form?, or in a form substantially to the same effect, and must: 


(1) specify the trees, groups of trees or woodlands to which it relates?; 

(2) where the order relates to a group of trees, specify the number of trees in the 
group; and 

(3) indicate the position of the trees, groups of trees or woodlands, as the case may 
be, by reference to a map*. 

An order must contain or have annexed to it the map referred to in head (3) above”, 


which must be prepared to a scale sufficient to give a clear indication of the position of 
the trees, groups of trees or woodlands to which the order relates®; and where a map is 
annexed to an order it is treated as part of the order”. 


1 
2 
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For the meaning of “tree preservation order” see para 850 ante. 

For the prescribed form of order see the Town and Country Planning (Trees) Regulations 1999, 
SI 1999/1892, reg 2(1), Schedule (as amended). As to the prohibited acts in relation to trees to be 
specified in the order see Schedule art 4; and as to the exemptions to be specified see Schedule art 5 (as 
amended); and para 878 note 9 post. 

As to specification of trees see Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, 
Schedule art 4, Sch 1. 

Ibid regs 1(2), 2(1). So long as the map attached to the tree preservation order is sufficient to meet the 
statutory objective set out in head (3) in the text, it is nothing to the point whether it is otherwise 
inaccurate or outdated: see Robinson v East Riding of Yorkshire Council [2002] EWCA Civ 1660, [2002] All 
ER (D) 91 (Nov), [2003] JPL 894. 

Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 2(2). 

Ibid reg 2(3). 

Ibid reg 2(2). 


858. Procedure after making order. As soon as practicable after making a tree 
preservation order’, and before confirming it?, the authority? which made it must: 


(1) serve on the persons interested in the land affected by the order* a copy of the 
order and a notice containing the following particulars: 

(a) the reasons for making the order; 

(b) a statement that objections or other representations with respect to any 
trees, groups of trees or woodlands specified in the order may be made to 
the authority*; 

(c) the date, being at least 28 days after the date of the notice, by which any 
objection or representation must be received by the authority; 
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(d) a copy of the relevant statutory provision with regard to objections”; and 
(e) where the order contains a direction that the order is to be a provisional 
tree preservation order”, a statement of the effect of that direction”, and 
(2) make a copy of the order available’® for public inspection". 
Electronic communications may not be used for giving the notice, or serving the 


copy of the order, referred to in head (1) above??. 


N 
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For the meaning of ‘tree preservation order” see para 850 ante. 

As to confirmation of the order see para 860 post. 

For these purposes, unless the context otherwise requires, “authority” means a local planning authority 
making, or having functions under, a tree preservation order: Town and Country Planning (Trees) 
Regulations 1999, SI 1999/1892, reg 1(2). As to local planning authorities see para 28 et seq ante. 

For these purposes, unless the context otherwise requires, “person interested’, in relation to land affected 
by an order, means every owner and occupier of the land and every other person whom the authority 
knows to be entitled to fell any of the trees to which the order relates or to work by surface working any 
materials in, on or under the land; and land affected by the order” includes any land adjoining the land 
on which the trees, groups of trees or woodlands to which the order relates are situated: ibid reg 1(2). 
le the particulars mentioned in ibid reg 3(2): see heads (a)—(e) in the text. 

le in accordance with ibid reg 4: see para 859 post. 

le ibid reg 4: see para 859 post. 

le a direction under the Town and Country Planning Act 1990 s 201: see para 853 ante. 

Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 3(1)(a), (2). 

le in accordance with ibid reg 3(3). Subject to regs 6(c), 7(c) and 9(1)(c) (see para 861 et seq post), a copy 
of the order must be made available for inspection, free of charge, at all reasonable hours, at the offices of 
the authority by which the order was made; and where an order is made on behalf of an authority, it 
must be made available for inspection also at the offices of the authority on whose behalf it was made: 
raz AO 


11 Ibid reg 3(1)(b). 
12 See para 54 note 4 ante. 


859. Objections and representations. Objections and representations must”: 


(1) be made in writing and: 
(a) delivered to the authority? not later than the date specified” by it; or 
(b) sent to the authority in a properly addressed and pre-paid letter posted at 
such time that, in the ordinary course of post, it would be delivered to the 
authority not later than that date; 
(2) specify the particular trees, groups of trees or woodlands, as the case may be, in 
respect of which the objections or representations are made; and 
(3) in the case of an objection, state the reasons for the objection?. 
The authority may, however, treat as duly made objections and representations which 


do not comply with the above requirements if, in the particular case, it is satisfied that 
compliance with those requirements could not reasonably have been expected”. 


1 


2 
23 


4 
5 


le subject to the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 4(2): see the 
text and note 5 infra. 

For the meaning of “authority” see para 858 note 3 ante. 

le specified under the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 3(2)(c): 
see para 858 ante at head (1)(c) in the text. 

Ibid reg 4(1). 

Ibid reg 4(2). 


860. Procedure for confirmation of a tree preservation order. The authority” 
may not confirm a tree preservation order? which it has made unless it has first 
considered any objections and representations duly made? in respect of it and not 
withdrawn*. The local planning authority? may confirm any such order either without 
modification or subject to such modification as it considers expedient”. 


Where an order is confirmed it must be indorsed to that effect, and the indorsement 


must also indicate that the order was confirmed with modifications or without 
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modification, as the case may be, and the date on which it was confirmed’. Where an 
order is confirmed with modifications, the modifications must be indicated in the order 
by distinctive type or other means*. 
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For the meaning of ‘authority’ see para 858 note 3 ante. 

For the meaning of ‘tree preservation order’ see para 850 ante. 

As to objections and representations see para 859 ante. 

Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 5(1). 

As to local planning authorities see para 28 et seq ante. 

Town and Country Planning Act 1990 s 199(1). See also the Town and Country Planning (Trees) 
Regulations 1999, SI 1999/1892, reg 5(2), which provides that an authority may confirm an order with 
or without modification. 

Ibid reg 5(3). 

Ibid reg 5(4). 


861. Action after confirmation of tree preservation order. As soon as 
practicable after confirming a tree preservation order’, the authority? which confirmed 
it must: 


(1) notify the persons interested in the land affected by the order’: 
(a) of the confirmation of the order; 
(b) of the date on which the order was confirmed; and 
(c) of the time within which an application may be made to the High Court 
challenging the validity of the order*, and of the grounds on which such an 
application may be made; 
(2) where the order was confirmed with modifications, send a copy of the order, as 
confirmed, to those persons”; and 
(3) make a copy of the order, as confirmed, available for public inspection, in place 
of the copy previously® made so available’. 
Electronic communications may not be used for giving the notice, or serving the 


copy of the order, referred to in head (1) above”. 


1 


me wh 


For the meaning of ‘tree preservation order’ see para 850 ante; and as to confirmation of the order see 
para 860 ante. 

For the meaning of ‘authority’ see para 858 note 3 ante. 

For the meaning of ‘person interested’ and ‘land affected by the order’ see para 858 note 4 ante. 

Te an application under the Town and Country Planning Act 1990 s 284 (as amended): see para 43 ante. 
The original order need not, however, be so sent; nor need a copy of the confirmed order be sent if it is 
confirmed without modifications: see R (on the application of Brennon) v Bromsgrove District Council [2003] 
EWHC 752 (Admin), [2003] 2 P & CR 430, [2003] All ER (D) 248 (Mar). 

le the copy made available in accordance with the Town and Country Planning (Trees) 
Regulations 1999, SI 1999/1892, reg 3: see para 859 ante, 

Ibid reg 6. The copy of the order as confirmed must otherwise be made available in accordance with 
reg 3(3) (see para 859 ante): reg 6. When a tree preservation order has come in effect, it is registrable as 
a planning charge in the register of local land charges: see the Local Land Charges Rules 1977, 
SI 1977/9853, r 2; and LAND CHARGES vol 26 (2004 Reissue) para 678. Non-registration does not, 
however, affect criminal liability for failure to comply with an order: Vale of Glamorgan Borough Council v 
Palmer and Bowles (1982) 81 LGR 678, DC. 

See para 54 note 4 ante. 


862. Action where a tree preservation order is not confirmed. Where an 
authority! decides not to confirm a tree preservation order? it must as soon as 
practicable: 


(1) indorse the order with a statement to that effect and with the date of its 
decision; 


(2) notify the persons interested in the land affected by the order? of its decision; 
and 


(3) withdraw from public inspection the copy of the order! made available”. 
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1 For the meaning of ‘authority’ see para 858 note 3 ante. 

2 For the meaning of ‘tree preservation order’ see para 850 ante. 

3 For the meaning of ‘person interested’ and ‘land affected by the order’ see para 858 note 4 ante. 

4 le the copy of the order made available for public inspection in accordance with the Town and Country 
Planning (Trees) Regulations 1999, SI 1999/1892, reg 3: see para 858 ante. 

5 Ibid reg 7. 


863. Register of information regarding tree preservation orders. Every local 
planning authority! must keep a register containing information with respect to matters 
relevant to tree preservation orders? made by the authority”. The register must contain, 
as regards each such order: 


(1) details of every application under the order* and of the authority' decision, if 
any, in relation to each such application; and 
(2) a statement as to the subject-matter of every appeal under the order? and of the 
date and nature of the Secretary of States? determination, or the National 
Assembly for Wales's” determination, of itë. 
Every register so kept must be available for inspection by the public at all reasonable 
hours’. 


l1 As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘tree preservation order’ see para 850 ante. 

3 Town and Country Planning Act 1990 s 69(1) (s 69 modified for these purposes by the Town and 
Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 2(1), Schedule art 7, Sch 2 Pt I and set 
out, as so modified, in Schedule art 7, Sch 2 Pt II). 

4 As to applications for consent to felling etc of trees subject to a tree preservation order see para 868 et seq 

post. 

As to appeals see paras 883-884 post. 

As to the Secretary of State see para 19 ante. 

7 Asto the transfer of functions under the Town and Country Planning Act 1990 s 69 (as modified), so far 

as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

Town and Country Planning Act 1990 s 69(2) (as modified: see note 3 supra). 

9 Ibid s 69(5) (as modified: see note 3 supra). 
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D. COMPENSATION FOR LOSS OR DAMAGE CAUSED BY ORDERS ETC 


864. Compensation in respect of tree preservation orders. A tree preservation 
order! may make provision for the payment by the local planning authority”, subject to 
such exceptions and conditions as may be specified in the order, of compensation in 
respect of loss or damage caused or incurred in consequence of the refusal of any 
consent required under the order or of the grant of any such consent subject to 
conditions”. 


1 For the meaning of ‘tree preservation order’ see para 850 ante. 
As to local planning authorities see para 28 et seq ante. 

3 Town and Country Planning Act 1990 s 203. See para 847 note 7 ante; the Town and Country Planning 
(Trees) Regulations 1999, SI 1999/1892, reg 2(1), Schedule art 9; and Cardigan Timber Co v Cardiganshire 
County Council (1957) 9 P & CR 158, Lands Tribunal (refusal of licence to fell trees scheduled in tree 
preservation order; measure of compensation); Bell v Canterbury City Council (1988) 86 LGR 635, CA 
(refusal of consent to grubbing out of woodland and conversion to grazing; if consent had been granted, 
replanting requirement would have been imposed; measure of compensation). See also Deane v Bromley 
Borough Council (1991) 63 P & CR 308, [1992] JPL 279, Lands Tribunal (consent to pruning subject to 
condition that work carried out by approved contractor; could otherwise have been carried out by 
occupier; cost recoverable as compensation); Fletcher v Chelmsford Borough Council (1991) 63 P & CR 312, 
[1992] JPL 279, Lands Tribunal (consent to felling of tree refused; cost of specialist report as to effect of 
tree on house foundations recoverable as compensation). 

As to the determination of compensation claims see para 867 post. Compensation payable under the 
Town and Country Planning Act 1990 s 203 carries interest at the rate for the time being prescribed 
under the Land Compensation Act 1961 s 32 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 
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Reissue) para 125 note 5) from the date the consent required by the tree preservation order is refused or 
granted subject to conditions until payment: Planning and Compensation Act 1991 s 80(1), Sch 18 Pt 1. 
As to payments on account of compensation or interest see s 80(2), (3); and para 581 note 15 ante. 


865. Compensation in respect of requirement as to replanting of trees. The 
following provisions apply where: 


(1) in pursuance of provision made by a tree preservation order', a direction is given 


by the local planning authority? or by the Secretary of State? or, in relation to 
Wales, by the National Assembly for Wales* for securing the replanting of all or 
any part of a woodland area which is felled in the course of forestry operations 
permitted by or under the order; and 


(2) the Forestry Commissioners? decide not to make any grant or loan” in respect of 


the replanting by reason that the direction frustrates the use of the woodland 
area for the growing of timber or other forest products for commercial purposes 
and in accordance with the rules or practice of good forestry”. 


Where these provisions apply, the local planning authority exercising functions? under 
the tree preservation order is liable, on the making of a claim’, to pay compensation in 
respect of such loss or damage, if any, as is caused or incurred in consequence of 
compliance with the direction". 


Such a claim must be served on the local planning authority: 
(a) within 12 months from the date on which the direction was given; or 
(b) where an appeal has been made" to the Secretary of State or the Assembly 


against the decision of the local planning authority, within 12 months from the 
date of the decision of the Secretary of State or the Assembly on the appeal, 


but subject in either case to such extension of that period as the local planning authority 
may allow??. 


+ Wim 
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For the meaning, of “tree preservation order” see para 850 ante. 

As to local planning authorities see para 28 et seg ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 204, so far as exercisable 

in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 

Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

As to the Forestry Commissioners see FORESTRY vol 19(1) (Reissue) para 10. 

le under the Forestry Act 1979 s 1 (as amended): see FORESTRY vol 19(1) (Reissue) para 16. 

Town and Country Planning Act 1990 s 204(1). 

The reference in ibid s 204(2) to the authority exercising functions under the tree preservation order has 

effect subject, in England, to the provisions of s 1(5)(c) (as amended), Sch 1 para 17, and, in Wales, to the 

provisions of s 1(6), Sch 1A para 9 (as added) (see para 866 post): Sch 1 para 17, Sch 1A para 9 (added by 

the Local Government (Wales) Act 1994 s 18(7), Sch 4). For the meaning of functions” see para 2 note 

1 ante. 

Te in accordance with the Town and Country Planning Act 1990 s 204: see the text and notes 11-12 

infra. 

Ibid s 204(2). See also para 847 note 7 ante. At the request of the person under a duty to comply with 

such a direction as is mentioned in s 204(1)(a) (see head (1) in the text), the Forestry Commissioners 

must give a certificate stating (1) whether they have decided not to make such a grant or loan as is 

mentioned in s 204(1)(b) (see head (2) in the text); and (2) if so, the grounds for their decision: s 204(3). 
As to the determination of compensation claims see para 867 post. Compensation payable under 

s 204 carries interest at the rate for the time being prescribed under the Land Compensation Act 1961 

s 32 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 125 note 5) from the date 

the direction is given by the local planning authority or the Secretary of State or the Assembly until 

payment: Planning and Compensation Act 1991 s 80(1), Sch 18 Pt 1. As to payments on account of 

compensation or interest see s 80(2), (3); and para 581 note 15 ante. 

As to appeals see paras 885-886 post. 

Town and Country Planning Act 1990 s 204(4). 


866. Authority to which claims to be made. Claims for payment of 
compensation under a tree preservation order!, and claims for payment of 
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compensation? by virtue of directions given in pursuance of such an order, must be 
made to and paid by the local planning authority? which made the order or, in the case 
of an order made* by the Secretary of State? or, in relation to Wales, by the National 
Assembly for Wales”, the authority named in the order”. 


1 
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le by virtue of the Town and Country Planning Act 1990 s 203: see para 864 ante. For the meaning of 
‘tree preservation order’ see para 850 ante. 

le under ibid s 204: see para 865 ante. 

As to local planning authorities see para 28 et seq ante. 

le under the Town and Country Planning Act 1990 s 202: see para 851 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

Town and Country Planning Act 1990 s 1(5)(c) (as amended), Sch 1 para 17 (which applies in relation to 
England); s 1(6), Sch 1A para 9 (added by the Local Government (Wales) Act 1994 s 18, Sch 4) (which 
applies in relation to Wales). In England, however, the Town and Country Planning Act 1990 Sch 1 
para 17 does not apply in Greater London: Sch 1 para 21(1). As to Greater London see LONDON 
GOVERNMENT vol 29(2) (Reissue) para 29. In Wales, Sch 1A para 9 (as so added) applies only in relation 
to any area for which, by virtue of any provision of or made by s 6, s 7 or s 8 (see paras 34-36 ante), there 
is more than one local planning authority: Sch 1A para 3 (as so added). 


867. Determination of compensation. Except in so far as may be otherwise 
provided by any tree preservation order! or any regulations”, any question of disputed 
compensation in respect of tree preservation orders” or a requirement as to replanting of 
treest must be referred to and determined” by the Lands Tribunal”. 


1 For the meaning of ‘tree preservation order’ see para 850 ante. 

2 Te any regulations made under the Town and Country Planning Act 1990. 

3 Ie compensation under ibid s 203: see para 864 ante. 

4 le compensation under ibid s 204: see para 865 ante. 

5 In relation to the determination of any such question, the provisions of the Land Compensation Act 1961 
s 2 (as amended) and s 4 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) 
paras 198-199, 218, 225-227) apply subject to any necessary modifications and to the provisions of any 
regulations made under the Town and Country Planning Act 1990: s 205(2). 

6 Ibid s 205(1). See also paras 847 note 7, 864 note 3, 865 note 10 ante. As to the Lands Tribunal see 
COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 202 et seq. 

E. APPLICATIONS FOR CONSENT TO FELLING OF TREES ETC SUBJECT TO ORDER 
868. Form and manner of application for consent. In relation to an 


application for consent under a tree preservation order’ the appropriate authority? may 
by regulations? make provision as to: 


a, 


(1) the form and manner in which the application must be made; 
(2) particulars of such matters as are to be included in the application; 
(3) the documents or other materials as are to accompany the application”. 


For the meaning of ‘tree preservation order’ see para 850 ante. 

The appropriate authority is: (1) the Secretary of State in relation to England; (2) the National Assembly 
for Wales in relation to Wales: and in the case of regulations made by the National Assembly for Wales the 
Town and Country Planning Act 1990 s 333(3) (see para 3 ante) must be ignored: s 198(9) (s 198(8), (9) 
added by the Planning and Compulsory Purchase Act 2004 s 42(3)). 

le under the Town and Country Planning Act 1990. As to the making of regulations generally see para 3 
ante. 

Ibid s 198(8) (as added: see note 3 supra). At the date at which this title states the law, no such regulations 
had been made. See, however, the Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, 
reg 2(1), Schedule art 6 which provides that an application for consent to the cutting down, topping, 
lopping or uprooting of any tree in respect of which the relevant tree preservation order is for the time 
being in force is to be made in writing to the authority and is to identify the tree or trees to which it 


Para 869. Vol 46(2): Town and Country Planning 390 


relates (if necessary, by reference to a plan), specify the work for which consent is sought and contain a 
statement of the applicant’s reasons for making the application. For the meaning of ‘authority’ for these 
purposes see para 858 note 3 ante. 


869. Grant or refusal of consent. Subject to the following provisions, where an 
application is made to the authority! for consent under a tree preservation order’, the 
authority may: 

(1) grant consent under the order, either unconditionally or subject to such 
conditions as it thinks fit, including conditions limiting the duration of the 
consent or requiring the replacement of trees; or 

(2) refuse consent under the order’. 

Where an application relates to an area of woodland, the authority must grant 
consent so far as accords with the practice of good forestry, unless it is satisfied that the 
granting of consent would fail to secure the maintenance of the special character of the 
woodland or the woodland character of the area*; and where the authority grants 
consent for the felling of trees in a woodland area it may not impose conditions 
requiring replacement where such felling is carried out in the course of forestry 
operations, but may give directions for securing replanting?. 

Except in so far as the consent otherwise provides, any grant of consent under a tree 
preservation order enures for the benefit of the land to which the order relates and of all 
persons for the time being interested” in it’. 


1 For the meaning of ‘authority’ see para 858 note 3 ante. 

2 For the meaning of ‘tree preservation order’ see para 850 ante. 

3 Town and Country Planning Act 1990 s 70(1) (ss 70, 75 modified for these purposes by the Town and 
Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 2(1), Schedule art 7, Sch 2 Pt I and set 
out as so modified in Schedule art 7, Sch 2 Pt II). Where consent is granted, the decision letter must 
identify with sufficient clarity eg which branches may be lopped: see Richmond upon Thames London 
Borough Council v Secretary of State for Transport, Environment and the Regions [2001] All ER (D) 46 (Mar) (a 
decision on an application challenging the validity of a decision given by the Secretary of State on an 
appeal against the refusal of consent). 

Town and Country Planning Act 1990 s 70(1A) (as added for these purposes: see note 3 supra). 

Ibid s 70(1B) (as added for these purposes: see note 3 supra). 

For the meaning of ‘person interested’ see para 858 note 4 ante. 

Town and Country Planning Act 1990 s 75 (as modified for these purposes: see note 3 supra). 


Sam 


870. Applications by interested planning authorities. Where an interested 
planning authority! is seeking a consent under a tree preservation order’, the application 
is to be determined by the interested planning authority”; but no such application may 
be determined!*: 

(1) by a committee or sub-committee of the interested planning authority if that 
committee or sub-committee is responsible, wholly or partly, for the 
management of any land to which the application relates; or 

(2) by an officer of the interested planning authority if his responsibilities include 
any aspect of the management of any land to which the application relates?. 

Before determining such an application the interested planning authority must 

publicise it by posting a notice in at least one place on or near the land to which the 
application relates for not less than 21 days”. Such a notice must: 

(a) identify the tree or trees to which the application relates, if necessary by 
reference to a plan; 

(b) specify the work for which consent is sought; 

(c) state the interested planning authority’s reasons for making the application; 

(d) state the place at which a copy of the application may be inspected; 

(e) state the address to which representations may be sent; and 
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(f) state the date, being not less than 21 days from the date on which the notice is 
first displayed, by which representations must be made, 


and must be sited and displayed in such a way as to be easily visible and legible by 
members of the public?. 


In determining such an application, the interested planning authority must take into 
account any representations made by the date specified in the notice described above?. 
The interested planning authority must give notice of its decision to every person who 
made representations which the authority was required to take into account?. 


For the meaning of ‘interested planning authority’ see para 891 note 5 post. 

For the meaning of “tree preservation order” see para 850 ante. 

Town and Country Planning General Regulations 1992, SI 1992/1492, reg 11(2) (regs 11(2), (3), 11A 

added by SI 1999/1892). 

4 Ie notwithstanding anything in the Local Government Act 1972 s 101 (as amended) (arrangements for 
the discharge of functions by local authorities): see LOCAL GOVERNMENT vol 29(1) (Reissue) para 295. 

5 Town and Country Planning General Regulations 1992, SI 1992/1492, reg 11(3) (as added: see note 3 
supra). 

6 Ibid reg 11A(1) (as added: see note 3 supra). 

7 Ibid reg 11A(2) (as added: see note 3 supra). Where, however, such a notice (1) is, without any fault or 
intention of the interested planning authority, removed, obscured or defaced before the date referred to 
in reg 11(2)(f) (as so added) (see head (f) in the text), the authority is to be treated as having complied 
with the requirements of reg 11A(1) (as so added) if it has taken reasonable steps to preserve the notice 
and, if necessary, replace it: reg 11A(3) (as so added). 

8 Ibid reg 11A(4) (as added: see note 3 supra). 

9 Ibid reg 11A(5) (as added: see note 3 supra). 
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F. VARIATION OR REVOCATION OF ORDERS 


871. Variation of tree preservation orders. Where an authority! varies a tree 
preservation order? it must: 

(1) indorse the original order with a statement to the effect that the order has been 

varied, specifying the date of the variation order; 

(2) serve on the persons interested? in the land affected by the variation order*: 

(a) a copy of the variation order; and 
(b) a statement explaining the effect of the variation order; and 

(3) make a copy of the variation order available” for public inspection”. 

Where an authority varies an order so as to add to the prescribed specification of 
trees” and the map references to trees, groups of trees or woodlands to which the order 
did not previously apply, the relevant statutory provisions® apply to the variation order as 
they applied to the order, subject to the substitution, for references to persons interested, 
of references to persons who are the owners and occupiers of the land affected by the 
variation order and every other person whom the authority knows to be entitled to fell 
any of the trees to which the variation order relates, or to work by surface working any 
minerals in, on or under that land”. 


For the meaning of “authority” see para 858 note 3 ante. 

For the meaning of ‘tree preservation order’ see para 850 ante. 

For the meaning of ‘person interested’ see para 858 note + ante. 

For these purposes, land affected by the variation order’ includes any land adjoining the land on which 
the trees, groups of trees or woodlands to which the variation order relates are situated: Town and 
Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 8(3). 

le in accordance with ibid reg 3(3): see para 858 ante. 

Ibid reg 8(1). 

le ibid reg 2(1), Schedule art 4, Sch 1. 

le ibid regs 3(1)(a)(ii), (2), 4-7: see paras 858-862 ante. 

Ibid reg 8(2). 
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872. Revocation of tree preservation orders. Where an authority’ revokes a 
tree preservation order? it must: 
(1) indorse the original order with a statement to the effect that the order has been 
revoked, specifying the date of the revocation order, 
(2) serve a copy of the revocation order on the persons interested in the land 
affected by the order’; and 
(3) withdraw from public inspection the copy of the original order* made available”. 
A revocation order must contain a statement of the date on which it was made”. 


For the meaning of ‘authority’ see para 858 note 3 ante. 

For the meaning of ‘tree preservation order’ see para 850 ante. 

For the meaning of ‘person interested’ and ‘land affected by the order’ see para 858 note 4 ante. 

le the copy made available for public inspection in accordance with the Town and Country Planning 
(Trees) Regulations 1999, SI 1999/1892, reg 3: see para 858 ante. 

Ibid reg 9(1). 

6 Ibid reg 9(2). 
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G. CONSEQUENCES OF TREE REMOVAL ETC 


873. Replacement of trees. If any tree in respect of which a tree preservation 
order! is for the time being in force: 
(1) is removed, uprooted or destroyed? in contravention of the order; or 
(2) except in the case of a tree to which the order applies as part of a woodland, is 
removed, uprooted or destroyed or dies at a time when its cutting down or 
uprooting is authorised? only on the grounds that the tree is dying or dead or 
has become dangerous, 
it is the duty? of the owner of the land to plant another tree of an appropriate size and 
species at the same place as soon as he reasonably can?. Such a duty does not, however, 
apply to an owner if on application by him the local planning authority? dispenses with 
lee 
In respect of trees in a woodland it is sufficient for these purposes to replace the trees 
removed, uprooted or destroyed by planting the same number of trees: 
(a) on or near the land on which the trees removed, uprooted or destroyed stood; 
or 
(b) on such other land as may be agreed between the local planning authority and 
the owner of the land, 
and in such places as may be designated by the local planning authority?. 
In relation to any tree so planted the relevant tree preservation order applies as it 
applied to the original tree”. 


1 For the meaning of ‘tree preservation order’ see para 850 ante. 

2 See para 850 note 9 ante. 

3 le by virtue of the Town and Country Planning Act 1990 s 198(6)(a): see para 850 ante at head (a) in the 
ENE 

4 The duty so imposed on the owner of any land attaches to the person who is from time to time the 
owner of the land: ibid s 206(5). For the meaning of 'owner' see para 17 note 1 ante; and for the meaning 
of ‘land’ see para 2 note 10 ante. 

5 Ibid s 206(1). See also para 847 note 7 ante. 

6 As to local planning authorities see para 28 et seq ante. 

7 Town and Country Planning Act 1990 s 206(2). 

8 Ibid s 206(3). 

9 Ibid s 206(4). 


874. Enforcement of duties as to replacement of trees. If it appears to the 
local planning authority! that: 


(1) the statutory provisions relating to the replacement of trees?; or 
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(2) any conditions of a consent given under a tree preservation order? which require 
the replacement of trees, 


are not complied with in the case of any tree or trees, that authority may serve on the 

owner* of the land? a notice requiring him, within such period as may be specified in 

the notice, to plant a tree or trees of such size and species as may be so specified. 
Such a notice: 


(a) may only be served within four years from the date of the alleged failure to 
comply with those provisions or conditions”; 
(b) must specify a period, being a period of not less than 28 days beginning with 
the date of service of the notice, at the end of which it is to take effect?. 
The statutory duty to replace trees? may only be enforced as so provided and not 
otherwise!º. 


Às to local planning authorities see para 28 et seg ante. 
le the Town and Country Planning Act 1990 s 206: see para 873 ante. 
For the meaning of ‘tree preservation order’ see para 850 ante. 
For the meaning of ‘owner’ see para 17 note 1 ante. 
For the meaning of “land” see para 2 note 10 ante. 
Town and Country Planning Act 1990 s 207(1). As to rights of entry to ascertain whether such a notice 
should be served see paras 880-882 post; as to the service of notices see para 54 ante; and as to appeals 
against enforcement notices see paras 885-886 post. See also para 847 note 7 ante. 
Ibid s 207(2). 
Ibid s 207(3), (4) (substituted by the Planning and Compensation Act 1991 s 23(1)). 
le the duty imposed by the Town and Country Planning Act 1990 s 206(1): see para 873 ante. 
O Ibid s 207(5). 
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875. Execution and cost of works required by enforcement notice. If, within 
the period specified in an enforcement notice! for compliance with it, or within such 
extended period as the local planning authority? may allow, any trees which are required 
to be planted by an enforcement notice have not been planted, the local planning 
authority may: 
(1) enter the land? and plant those trees; and 
(2) recover from the person who is then the owner? of the land any expenses 
reasonably incurred by the authority in doing so”. 
Where such a notice has been served: 
(a) any expenses incurred by the owner of any land for the purpose of complying 
with the notice; and 
(b) any sums so paid by the owner of any land in respect of expenses incurred by 
the local planning authority in planting trees required by such a notice to be 
planted, 
are deemed to be incurred or paid for the use and at the request of any person, other 
than the owner, responsible for the cutting down, destruction or removal of the original 
tree or treesó. 
Any person who wilfully obstructs a person acting in the exercise of the power under 
head (1) above is guilty of an offence and liable on summary conviction to a fine not 
exceeding level 3 on the standard scale’. 


Ie a notice under the Town and Country Planning Act 1990 s 207(1): see para 874 ante. 

As to local planning authorities see para 28 et seq ante. 

For the meaning of land” see para 2 note 10 ante. 

For the meaning of ‘owner’ see para 17 note 1 ante. 

Town and Country Planning Act 1990 s 209(1). See also para 847 note 7 ante. Regulations made under 
the 1990 Act may provide that (1) the Public Health Act 1936 s 276 (power of local authorities to sell 
materials removed in executing works under that Act subject to accounting for the proceeds of sale); (2) 
s 289 (power to require the occupier of any premises to permit works to be executed by the owner of the 
premises); or (3) s 294 (limit on liability of persons holding premises as agents or trustees in respect of the 


Ud hn 


Para 876. Vol 46(2): Town and Country Planning 394 
Fara ó/O o o o O eee ee  m a 


expenses recoverable under that Act), shall apply, subject to such adaptations and modifications as may be 
specified in the regulations, in relation to any steps required to be taken by a notice under the Town and 
Country Planning Act 1990 s 207(1): s 209(3). Any such regulations applying the Public Health Act 1936 
s 289 may include adaptations and modifications for the purpose of giving the owner of land to which 
such a notice relates the right, as against all other persons interested in the land, to comply with the 
requirements of the notice: Town and Country Planning Act 1990 s 209(4). Any such regulations may 
also provide for the charging on the land of any expenses recoverable by a local authority or National 
Park authority under s 209(1): s 209(5) (amended by the Environment Act 1995 s 78, Sch 10 para 32(6)). 
As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 
et seg. 
ds to the exercise of this power to apply the provisions of the Public Health Act 1936 ss 276, 289 and 

294 (as to which see PROTECTION OF ENVIRONMENT AND PUBLIC HEALTH vol 38 (Reissue) paras 102, 
107-108) see the Town and Country Planning General Regulations 1992, SI 1992/1492, reg 14(1); and 
para 568 note 7 ante. As to the making of regulations generally see para 3 ante, 

6 Town and Country Planning Act 1990 s 209(2). 

7 Ibid s 209(6) (substituted by the Planning and Compensation Act 1991 s 23(5)). For the meaning of “the 
standard scale” see para 53 note 10 ante; and as to offences by corporations see para 55 ante. 


876. Penalties for failure to comply with tree preservation orders. If any 
person, in contravention! of a tree preservation order”: 

(1) cuts down, uproots or wilfully destroys? a tree; or 

(2) wilfully damages, tops or lops a tree in such a manner as to be likely to destroy 

1t, 
he is guilty of an offence and liable on conviction on indictment to a fine or on 
summary conviction to a fine not exceeding £20,000*, 

In determining the amount of any fine to be so imposed on a person convicted of 
any such offence, the court must in particular have regard to any financial benefit which 
has accrued or appears likely to accrue to him in consequence of the offence’. 

Ifany person contravenes the provisions of a tree preservation order otherwise than as 
mentioned in heads (1) and (2) above, he is guilty of an offence and liable on summary 
conviction to a fine not exceeding level 4 on the standard scale”. 

Where a local planning authority” considers it necessary or expedient for an actual or 
apprehended offence under the above provision to be restrained by injunction, it may 
apply to the court for an injunction, whether or not it has exercised or is proposing to 
exercise any of its other statutory? powers”. 


1 A person is guilty of such contravention only if he is directly or vicariously liable: see Groveside Homes Ltd 
v Elmbridge Borough Council (1987) 55 P & CR 214, [1987] 2 EGLR 199, DC (no liability for offence by 
independent contractor who had been expressly told not to touch the protected tree). 

2 For the meaning of ‘tree preservation order’ see para 850 ante. 

For the meaning of ‘wilfully destroy’ see para 850 note 9 ante. 


4 Town and Country Planning Act 1990 s 210(1), (2) (amended by the Planning and Compensation 
Act 1991 s 23(6)(a)). See also para 847 note 7 ante. As to rights of entry to ascertain whether such an 
offence has been committed see paras 880-882 post. As to offences by corporations see para 55 ante. 

As to knowledge of the existence of the order see Maidstone Borough Council v Mortimer (1982) 
43 P & CR 67, CA. Non-registration of the order as a land charge has no effect on criminal liability: 
Vale of Glamorgan Borough Council v Palmer and Bowles (1982) 81 LGR 678, [1984] JPL 334, DC. See also 
Carter v Eastbourne Borough Council [2000] 2 PLR 60. As to the destruction of trees in a group covered by 
a tree preservation order see JR Charles & Sons Ltd v Barnet London Borough Council [2005] EWHC 1056 
(Admin), [2005] All ER (D) 217 (May) (not necessary to make a finding of fact as to the age of the trees 
in question in order to convict the defendant). 


5 Town and Country Planning Act 1990 s 210(3) (amended by the Planning and Compensation Act 1991 
ss 23(6)(b), 84(7), Sch 19 Pt 1). 


6 en and Country Planning Act 1990 s 210(4). For the meaning of the standard scale? see para 53 note 
O ante. 


¡es 


7 Asto local planning authorities see para 28 et seq ante. 


8 le any of its other powers under the Town and Country Planning Act 1990 Pt VIII Ch I (ss 197-214D) 
(as amended): see para 847 et seq ante, para 877 et seq post. 
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2 Ibid s 214A(1) (added by the Planning and Compensation Act 1990 s 23(7)). The Town and Country 
Planning Act 1990 s 187B(2)-(4) (as added) (see para 585 ante) applies to an application under s 214A (as 
added) as it applies to an application under s 187B (as added): s 214A(2) (as so added)). As to the 
procedure for obtaining an injunction in the High Court or a county court see para 585 ante. 


(iii) Trees in Conservation Areas 


877. Preservation of trees. Any person who, in relation to any tree in a 
conservation area! in respect of which no tree preservation order? is for the time being 
in force, does any act which might? be prohibited by a tree preservation order is, subject 
to the power to disapply this provision’, guilty of an offence’. 

It is, however, a defence for a person charged with such an offence to prove: 

(1) that he served notice of his intention to do the act in question, with sufficient 
particulars to identify the tree, on the local planning authority in whose area the 
tree is or was situated; and 

(2) that he did the act in question: 

(a) with the consent of the local planning authority in whose area the tree is 
or was situated; or 

(b) after the expiry of the period of six weeks from the date of the notice but 
before the expiry of the period of two years from that date”. 

As from a day to be appointed”, an emanation of the Crown? must not, in relation to 
a tree in a conservation area in respect of which no tree preservation order is for the 
time being in force’, do any act which might be prohibited by a tree preservation 
order!” unless: 

(i) the first condition is satisfied; and 

(ii) either the second or third condition is satisfied?”. 

The first condition is that the emanation serves notice of an intention to do the act, with 
sufficient particulars to identify the tree, on the local planning authority in whose area 
the tree is situated!2. The second condition is that the act is done with the consent of the 
authority"? and the third condition is that the act is done: 

(A) after the end of the period of six weeks starting with the date of the notice; and 

(B) before the end of the period of two years starting with that date!*. 

It is the duty of a local planning authority to compile and keep available for public 
inspection free of charge at all reasonable hours and at a convenient place a register 
containing such particulars as the Secretary of State!” or, in relation to Wales, the 
National Assembly for Wales'? may determine of notices under the above provisions!” 
affecting trees in its area’®. 

Where a local planning authority considers it necessary or expedient for an actual or 
apprehended offence under the above provisions to be restrained by injunction, it may 
apply to the court for an injunction, whether or not it has exercised or is proposing to 
exercise any of its other statutory!’ powers”. 


1 As to conservation areas see para 1169 et seq post. 

For the meaning of ‘tree preservation order’ see para 850 ante. 

3 Ie by virtue of the Town and Country Planning Act 1990 s 198(3)(a): see para 850 ante at head (1) in the 
text. 

4 Ie subject to ibid s 212 (power to disapply s 211): see para 878 post. 

5 Ibids 211(1), (2). See also para 847 note 7 ante. Section 210 (as amended) (see para 876 ante) applies to 
such an offence as it applies to a contravention of a tree preservation order: s 211(4). As to rights of entry 
to ascertain whether such an offence has been committed see paras 880-882 post. 

In England, the functions of local planning authorities under s 211 (as prospectively amended) and 
s 214 (see the text and notes 7-18 infra) are exercisable by district planning authorities: see s 1(5) (as 
amended), Sch 1 para 14. Schedule 1 para 14 does not, however, apply in Greater London: Sch 1 
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para 21(1). For the meaning of functions” see para 2 note 1 ante; as to local planning authorities see 
para 28 et seq ante; and as to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29. 


As to district planning authorities see para 28 ante. 

6 Ibid s 211(3). As to the mode of service see para 54 ante. A tree preservation order is not, however, 
invalid if made more than six weeks after the applicant has served notice as required by s 211(3): Rv 
North Hertfordshire District Council, ex p Hyde (1989) 88 LGR 426. 

7 Ieas from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, no such day had been appointed. 

8 ‘Emanation of the Crown’ is not defined for these purposes; as to judicial criticism of the phrase in other 
contexts see CROWN PROPERTY vol 12(1) (Reissue) para 213. 

9 lea tree to which the Town and Country Planning Act 1990 s 211 (as prospectively amended) applies: see 
the text and notes 1-5 supra. 

10 le an act mentioned in ibid s 211(1): see the text and notes 1-5 supra. 

11 Ibid s 211(5) (s 211(5)-(8) prospectively added by the Planning and Compulsory Purchase Act 2004 s 86, 
as from a day to be appointed: see note 7 supra). 

12 Town and Country Planning Act 1990 s 211(6) (as added: see note 11 supra). 

13 Ibid s 211(7) (as added: see note 11 supra). 

14 Ibid s 211(8) (as added: see note 11 supra). 

15 As to the Secretary of State see para 19 ante. 

16 As to the transfer of functions under the Town and Country Planning Act 1990 s 211 (as prospectively 
amended), s 214, so far as exercisable in relation to Wales, to the Assembly see the National Assembly for 
Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the 
Assembly see para 20 ante. 

17 le under the Town and Country Planning Act 1990 s 211 (as prospectively amended): see the text and 
notes 1-14 supra. 

18 Ibid s 214. See also note 5 supra. 

19 le any of its other powers under ibid Pt VIII Ch I (ss 197-214D) (as amended): see para 847 et seq ante, 
para 878 et seq post. 

20 Ibid s 214A(1) (added by the Planning and Compensation Act 1991 s 23(7)). The Town and Country 
Planning Act 1990 s 187B(2)-(4) (as added) (see para 585 ante) applies to an application under s 214A (as 
added) as it applies to an application under s 187B (as added): s 214A(2) (as so added). As to the 
procedure for obtaining an injunction in the High Court or a county court see para 585 ante. 


878. Exempted cases. The Secretary of State’ or, in relation to Wales, the National 
Assembly for Wales? may by regulations? direct that the statutory provisions relating to 
the preservation of trees in conservation areas* shall not apply in such cases as may be 
specified in the regulations”; and the regulations may be framed® so as to exempt from 
the application of those provisions cases defined by reference to all or any of the 
following matters: 
(1) acts of such descriptions or done in such circumstances or subject to such 
conditions as may be specified in the regulations; 
(2) trees in such conservation areas as may be so specified; 
(3) trees of a size or species so specified; or 
(4) trees belonging to persons or bodies of a description so specified’. 
The regulations may, in relation to any matter by reference to which an exemption is 
conferred by them, make different provision for different circumstances®. 
The cases in which the statutory provisions relating to the preservation of trees in 
conservation areas do not apply are: 
(a) the cutting down of a tree or the cutting down, uprooting, topping or lopping 
of a tree in specified circumstances”; 
(b) the cutting down of a tree in accordance with a felling licence’ granted by the 
Forestry Commissioners'!; 
(c) the cutting down of a tree in accordance with a plan of operations or other 
working plan approved by the Forestry Commissioners, and for the time being 


in force, under a forestry dedication covenant!? or under the conditions of a 
grant or loan!; 
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(d) the cutting down, uprooting, topping or lopping of a tree by, or on behalf of, a 
local planning authority !*: 
(e) the cutting down or uprooting: 
(i) of a tree whose diameter does not exceed 75 millimetres!?; or 
(ii) where carried out for the sole purpose of improving the growth of other 
trees, of a tree whose diameter does not exceed 100 millimetres**; or 


( the topping or lopping of a tree whose diameter does not exceed 75 
millimetres?”. 


As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 212, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

le under the Town and Country Planning Act 1990. As to the making of regulations generally see para 3 
ante; and as to the exercise of this power see the Town and Country Planning (Trees) Regulations 1999, 
SI 1999/1892, reg 10; and heads (a)-(f) in the text. 

le the Town and Country Planning Act 1990 s 211 (as prospectively amended): see para 877 ante. As to 
conservation areas see para 1169 et seg post. 

Ibid s 212(1). See also para 847 note 7 ante. Such regulations may in particular, but without prejudice to 
the generality of s 212(1), exempt from the application of s 211 (as prospectively amended) cases 
exempted from s 198 (as amended) by s 198(6) (see para 850 ante): s 212(4). See the Town and Country 
Planning (Trees) Regulations 1999, SI 1999/1892, reg 10(1)(a); and head (a) in the text. 

le without prejudice to the generality of the Town and Country Planning Act 1990 s 212(1): see the text 
and notes 1-5 supra. 

Ibid s 212(2). 

Ibid s 212(3). 

le in the circumstances mentioned in ibid s 198(6) (see para 850 ante) or in the Town and Country 
Planning (Trees) Regulations 1999, SI 1999/1892, reg 2(1), Schedule art 5 (as amended): reg 10(1)(a). 
Schedule art 5(1) provides that nothing in the Town and Country Planning (Trees) Regulations 1999, 
SI 1999/1892, Schedule art 4 (prohibited acts in relation to trees) prevents: 

(1) the cutting down, topping, lopping or uprooting of a tree by or at the request of a statutory 
undertaker, where the land on which the tree is situated is operational land of the statutory 
undertaker and the work is necessary (a) in the interests of the safe operation of the undertaking; 
(b) in connection with the inspection, repair or renewal of any sewers, mains, pipes, cables or 
other apparatus of the statutory undertaker; or (c) to enable the statutory undertaker to carry out 
development permitted by or under the Town and Country Planning (General Permitted 
Development) Order 1995, SI 1995/418 (as amended) (see para 255 et seq ante); 

(2) the cutting down, topping, lopping or uprooting of a tree cultivated for the production of fruit in 
the course of a business or trade where such work is in the interests of that business or trade; 

(3) the pruning, in accordance with good horticultural practice, of any tree cultivated for the 
production of fruit; 

(4) the cutting down, topping, lopping or uprooting of a tree where that work is required to enable 
a person to implement a planning permission (other than an outline planning permission or, 
without prejudice to head (1)(c) supra, a permission granted by or under the Town and Country 
Planning (General Permitted Development) Order 1995, SI 1995/418 (as amended)) granted on 
an application under the Town and Country Planning Act 1990 Pt Ill (ss 55-106B) (as amended) 
or deemed to have been granted (whether for the purposes of Pt III (as amended) or otherwise); 

(5) the cutting down, topping, lopping or uprooting of a tree by or at the request of the 
Environment Agency to enable the Agency to carry out development permitted by or under the 
Town and Country Planning (General Permitted Development) Order 1995, SI 1995/418 (as 
amended); 

(6) the cutting down, topping, lopping or uprooting of a tree by or at the request of a drainage body 
where that tree interferes, or is likely to interfere, with the exercise of any of the functions of that 
body in relation to the maintenance, improvement or construction of watercourses or of drainage 
works, and for this purpose “drainage body” and “drainage” have the same meanings as in the Land 
Drainage Act 1991 (see WATER vol 49(2) (2004 Reissue) para 165); or 

(7) without prejudice to the Town and Country Planning Act 1990 s 198(6)(b), the felling or lopping 
of a tree or the cutting back of its roots by or at the request of, or in accordance with a notice 
served by, a licence holder (ie an electricity supplier or distributor: see the Utilities Act 2000 
s 31(3)) under the Electricity Act 1989 s 10(1), Sch 4 para 9 (see FUEL AND ENERGY vol 19(2) 


(Reissue) para 996). 
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For these purposes, 'statutory undertaker” means any of the following: (i) a person authorised by any 
enactment to carry on any railway, light railway, tramiway, road transport, water transport, canal, inland 
navigation, dock, harbour, pier or lighthouse undertaking, or any undertaking for the supply of hydraulic 
power; (ii) a relevant airport operator within the meaning of the Airports Act 1986 Pt V (ss 57-62) (as 
amended); (iii) the holder of a licence under the Electricity Act 1989 s 6 (as substituted) (ie an electricity 
supplier or distributor); (iv) a gas transporter; (v) the holder of a licence under the Telecommunications 
Act 1984 s 7 (as amended) to whom what is now the electronic communications code (within the 
meaning of that Act) is applied; (vi) a water or sewerage undertaker; (vii) the Civil Aviation Authority, a 
body acting on behalf of that authority or a person who holds a licence under the Transport Act 2000 
Pt I Ch I (ss 1-40) (as amended) (see AVIATION vol 2(3) (Reissue) para 423 et seq); (viii) a universal 
postal service provider in connection with the provision of a universal postal service: see the Town and 
Country Planning (Trees) Regulations 1999, SI 1999/1892, Schedule art 5(2) (amended by 
SI 2001/1149; SI 2001/3266; SI 2001/4050). 

10 Te a felling licence granted under the Forestry Act 1967 Pt II (ss 9-36) (as amended): see FORESTRY 
vol 19(1) (Reissue) para 46 et seq. 

11 As to the Forestry Commissioners see FORESTRY vol 19(1) (Reissue) para 10. 

12 Te entered into under the Forestry Act 1967 s 5 (as amended) (forestry dedication covenants and 
agreements): see FORESTRY vol 19(1) (Reissue) paras 42-45. 

13 Ie a grant or loan made under the Forestry Act 1979 s 1 (as amended) (finance for forestry): see 
FORESTRY vol 19(1) (Reissue) para 16. 

14 As to local planning authorities see para 28 et seq ante. 

15 For these purposes: (1) where a tree has more than one stem at a point 1.5 metres above the natural 
ground level its diameter is to be treated for the purposes of the Town and Country Planning (Trees) 
Regulations 1999, SI 1999/1892, reg 10(1)(e)(@), (f) or reg 10(1)(e) (fi) as exceeding 75 millimetres or 100 
millimetres respectively, if any stem when measured over its bark at that point exceeds 75 millimetres or 
100 millimetres respectively; (2) in any other case, the diameter of a tree is to be ascertained by 
measurement, over the bark of the tree, at a point 1.5 metres above the natural ground level: reg 10(2). 

16 See note 15 supra. 

17 Town and Country Planning (Trees) Regulations 1999, SI 1999/1892, reg 10(1). See also note 15 supra. 


879. Enforcement of controls. If any tree to which the statutory provisions 
relating to the preservation of trees in conservation areas! apply: 

(1) is removed, uprooted or destroyed? in contravention of those provisions; or 

(2) is removed, uprooted or destroyed or dies at a time when its cutting down or 

uprooting is authorised only by virtue of the provisions of specified regulations’, 

it is the duty* of the owner of the land to plant another tree of an appropriate size and 
species at the same place as soon as he reasonably can?; but this duty does not apply to an 
owner if, on application by him, the local planning authority® dispenses with it’. 


1 Te the Town and Country Planning Act 1990 s 211: see para 877 ante. 
See para 850 note 9 ante. 
3 Te such regulations under the Town and Country Planning Act 1990 s 212(1) as are mentioned in 
s 212(4): see para 878 ante. 
4 The duty so imposed on the owner of any land attaches to the person who is from time to time the 
owner of the land and may be enforced as provided by ibid s 207 (as amended) (see para 874 ante) and 
not otherwise: s 213(3). For the meaning of ‘owner’ see para 17 note 1 ante; and for the meaning of 
“land” see para 2 note 10 ante, 
Ibid s 213(1). See also para 847 note 7 ante. 
As to local planning authorities see para 28 et seq ante. 
7 Town and Country Planning Act 1990 s 213(2). 
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(iv) Rights of Entry 


880. Right of entry without warrant. Any person duly authorised in writing by 
a local planning authority! may enter any land? for the purpose of 


(1) surveying it in connection with making or confirming a tree preservation order? 
with respect to the land; 


(2) ascertaining whether an offence* has been committed on the land; or 
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(3) determining whether an enforcement notice? should be served on the owner” of 


the land, 


if there are reasonable grounds for entering for the purpose in question”. 
Any person: 


(a) duly authorised? in writing by the Secretary of State? or, in relation to Wales, by 
the National Assembly for Wales'® may enter any land for the purpose of 
surveying it in connection with making, amending or revoking a tree 
preservation order with respect to the land if there are reasonable grounds for 
entering for that purpose!!; 


(b) duly authorised in writing by the Secretary of State or the Assembly may enter 
any land in connection with the exercise of any functions’? conferred on the 
Secretary of State or the Assembly by or under the statutory provisions’? relating 
to tree preservation orders!**; 

(c) duly authorised in writing by a local planning authority may enter any land in 
connection with the exercise of any functions conferred on the authority by or 
under the statutory provisions relating to tree preservation orders’. 

Any person who is an officer of the Valuation Office*? may enter any land for the 
purpose of surveying it, or estimating its value, in connection with a claim for 
compensation in respect of any land which is payable*” by the local planning authority’®. 

Any right so to enter any land must be exercised at a reasonable hour'”. 


1 As to local planning authorities see para 28 et seq ante. 

2 For the meaning of ‘land’ see para 2 note 10 ante. 

3 For the meaning of ‘tree preservation order’ see para 850 ante. 

4 Iean offence under the Town and Country Planning Act 1990 s 210 (as amended) (see para 876 ante) or 
s 211 (as prospectively amended) (see para 877 ante). 

5 lea notice under ibid s 207 (as amended): see para 874 ante. 

6 For the meaning of ‘owner’ see para 17 note 1 ante. 

7 Town and Country Planning Act 1990 s 214B(1) (s 214B added by the Planning and Compensation 
Act 1991 s 23(7)). See also para 847 note 7 ante. Admission may not be demanded as of right by virtue 
of the Town and Country Planning Act 1990 s 214B(1) (as so added) or s 214B(2) (as so added: see head 
(a) in the text) to any building used as a dwelling house unless 24 hours’ notice of the intended entry has 
been given to the occupier: s 214B(7)(a) (as so added). 

8 The Secretary of State or the Assembly may not so authorise any person without consulting the local 
planning authority: ibid s 214B(6) (as added: see note 7 supra). The local planning authority in England 
which the Secretary of State is required so to consult is the county planning authority or the district 
planning authority as he considers appropriate: see s 1(5)(c) (as amended), Sch 1 para 20(1) (amended by 
the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 52(8)). The Town and Country Planning 
Act 1990 Sch 1 para 20(1) (as so amended) does not, however, apply in Greater London: Sch 1 
para 21(1). For the meaning of ‘consult’ see para 2 note 1 ante; and as to Greater London see LONDON 
GOVERNMENT vol 29(2) (Reissue) para 29. 

9 As to the Secretary of State see para 19 ante. 

10 As to the transfer of functions under the Town and Country Planning Act 1990 s 214B (as added), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

11 Town and Country Planning Act 1990 s 214B(2) (as added: see note 7 supra). 

12 For the meaning of ‘functions’ see para 2 note 1 ante. 

13 le the Town and Country Planning Act 1990 Pt VIII Ch 1 (ss 197-214D) (as amended): see para 847 et 
seg ante, paras 881-882 post. 

14 Ibid s 214B(5) (as added: see note 7 supra). Admission may not be demanded as of right hy virtue of 
s 214B(3) (as so added: see head (c) in the text), s 214B(4) (as so added: see the text and notes 16-18 
infra) or s 214B(5) (as so added) to any land which is occupied unless 24 hours” notice of the intended 
entry has been given to the occupier: s 214B(7)(b) (as so added). 

15 Ibid s 214B(3) (as added: see note 7 supra). See also note 14 supra. 

16 For the meaning of ‘Valuation Office’ see para 57 note 20 ante. 

17 le under the Town and Country Planning Act 1990 Pt VIII Ch I (ss 197-214D) (as amended), other than 
s 204 (see para 865 ante). 
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18 Ibid s 214B(4) (as added: see note 7 supra). See also note 14 supra. 
19 Ibid s 214B(8) (as added: see note 7 supra). 


881. Right of entry under warrant. If it is shown to the satisfaction of a justice 
of the peace on sworn information in writing: | 
(1) that there are reasonable grounds for entering any land! for any of the specified 
purposes’; and 
(2) that: : 
(a) admission to the land has been refused? or a refusal is reasonably 
apprehended; or 
(b) the case is one of urgency, 
the justice may issue a warrant authorising any person duly authorised in writing by a 
local planning authority? or, as the case may be, by the Secretary of State? or, in relation 
to Wales, by the National Assembly for Wales”, to enter the land”. 
A warrant authorises entry on one occasion only and that entry must be: 
(i) within one month from the date of the issue of the warrant; and 
(ii) at a reasonable hour unless the case is one of urgency?. 


= 


For the meaning of ‘land’ see para 2 note 10 ante. 

2 Te for any of the purposes mentioned in the Town and Country Planning Act 1990 s 214B(1) or (2) (as 
added): see para 880 ante. 

3 For these purposes, admission to land is regarded as having been refused if no reply is received to a 
request for admission within a reasonable period: ibid s 214C(2) (s 214C added by the Planning and 
Compensation Act 1991 s 23(7)). 

4 As to local planning authorities see para 28 et seq ante. 

5 As to the Secretary of State see para 19 ante. 

6 As to the transfer of functions under the Town and Country Planning Act 1990 s 214C (as added), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

7 Town and Country Planning Act 1990 s 214C(1) (as added: see note 3 supra). See also para 847 note 7 
ante. 

8 Ibid s 214C(3) (as added: see note 3 supra). 


882. Additional rights and duties. Any power! to enter land? (‘a right of entry”) 
is to be construed as including power to take samples from any tree and samples of the 
soil’. 

A person authorised to enter land in exercise of a right of entry: 

(1) must, if so required, produce evidence of his authority and state the purpose of 

his entry before so entering; 

(2) may take with him such other persons as may be necessary; and 

(3) on leaving the land must, if the owner* or occupier is not then present, leave it 

as effectively secured against trespassers as he found itë. 

If any damage is caused to land or chattels in the exercise of a right of entry, 
compensation may be recovered by any person suffering the damage from the authority 
which gave the written authority for the entry or, as the case may be, from the Secretary 
of State” or, in relation to Wales, the National Assembly for Wales*. 

Any person who wilfully obstructs a person acting in the exercise of a right of entry 


is guilty of an offence and liable on summary conviction to a fine not exceeding level 3 
on the standard scale”. 


1 le any power conferred under or by virtue of the Town and Country Planning Act 1990 s 214B (as 
added) (see para 880 ante) or s 214C (as added) (see para 881 ante). 
2 For the meaning of ‘land’ see para 2 note 10 ante. 
3 Town and Country Planning Act 1990 s 214D(1) (s 214D added by the Plannin i 
and Co t 
Act 1991 s 23(7)). See also para 847 note 7 ante. 4 j ae 
4 For the meaning of ‘owner’ see para 17 note 1 ante. 
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Town and Country Planning Act 1990 s 214D(2) (as added: see note 3 supra). 

The provisions of ibid s 118 (determination of claims to compensation: see para 931 post) apply in 
relation to such compensation as they apply in relation to compensation under Pt IV (ss 107—118) (as 
amended) (see para 914 et seq post): s 214D(5) (as added: see note 3 supra). 

As to the Secretary of State see para 19 ante. 

Town and Country Planning Act 1990 s 214D(4) (as added: see note 3 supra). As to the transfer of 
functions under s 214D (as added), so far as exercisable in relation to Wales, to the Assembly see the 
National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); 
and as to the Assembly see para 20 ante. 

Town and Country Planning Act 1990 s 214D(3) (as added: see note 3 supra). For the meaning of ‘the 
standard scale’ see para 53 note 10 ante; and as to offences by corporations see para 55 ante. 


(v) Appeals 


A. CONSENTS UNDER TREE PRESERVATION ORDERS 


883. Right of appeal. Where the authority’: 


(1) refuses an application for consent under a tree preservation order? or grants it 
subject to conditions’; 

(2) refuses an application for any consent, agreement or approval of that authority 
required by a condition imposed on a grant of consent under such an order or 
grants it subject to conditions; 

(3) gives a direction under a tree preservation order, or refuses an application for any 
consent, agreement or approval of that authority required by such a direction; or 

(4) fails to determine any such application as is referred to in heads (1) to (3) within 
the period of eight weeks beginning with the date on which the application was 
received by the authority, 


the applicant may by notice appeal to the Secretary of State* or, in relation to Wales, to 
the National Assembly for Wales”. Any such appeal must be made by notice in writing” 
addressed to the Secretary of State or the Assembly, specifying the grounds on which the 
appeal is made”. Such notice must be served: 


(a) in respect of a matter mentioned in any of heads (1) to (3) above, within the 
period of 28 days from the receipt of notification of the authority's decision or 
direction or within such longer period as the Secretary of State or the Assembly 
may allow; 

(b) in respect of such a failure as is mentioned in head (4) above, at any time after 
the expiration of the period mentioned in that head, but if the authority has 
informed the applicant that the application has been refused, or granted subject 
to conditions, before an appeal has been made, an appeal may only be made 
against that refusal or grant”. 


The appellant must serve on the authority a copy of the notice mentioned above'®. 


il 


0 UN 


For these purposes, “the authority” means the council making the order: Town and Country Planning 
(Trees) Regulations 1999, SI 1999/1892, reg 2(1), Schedule art 2. See also para 858 note 3 ante; and as 
to the power to make tree preservation orders see para 850 et seq ante. 

As to applications for consent under a tree preservation order see para 868 ante. 

As to the grant of such consent subject to conditions see para 869 ante. 

As to the Secretary of State see para 19 ante. 

Town and Country Planning Act 1990 s 78(1) (s 78 applied for these purposes, s 78(1), (3) amended, 
s 78(2) omitted and s 78(4), (5) substituted, by the Town and Country Planning (Trees) 
Regulations 1999, SI 1999/1892, reg 2(1), Schedule art 7, Sch 2 Pt I and set out, as so modified, in 
Schedule art 7, Sch 2 Pt II). As to the transfer of functions under the Town and Country Planning 
Act 1990 s 78 (as amended), so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 
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For the purposes of the application of the Town and Country Planning Act 1990 79(1) (as amended) 
for these purposes (sec para 884 post), in relation to an appeal made under s 78(1)(d) (as so amended and 
applied) (see head (4) in the text), it is to be assumed that the authority decided to refuse the application 
in question: s 78(5) (as so substituted and applied). 

Government advice issued to members of the public living in England is that appeals should be the 
last resort and that the first tactic should involve an approach to the council to see ifa mutually acceptable 
solution can be found: see Tree Preservation Order Appeals—How the Process Works (ODPM, 2005). 

As to the use of electronic communications see para 54 ante. 

Town and Country Planning Act 1990 s 78(3) (as amended and applied: see note 5 supra). 

As to the service of notices see para 54 ante. i 

Town and Country Planning Act 1990 s 78(3)(a), (b) (as amended and applied: see note 5 supra). 
O Ibid s 78(4) (as substituted and applied: see note 5 supra). 
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884. Determination of appeal. On an appeal relating to a consent under a tree 
preservation order! the Secretary of State? or, in relation to Wales, the National 
Assembly for Wales? may: 

(1) allow or dismiss the appeal; or 

(2) reverse or vary any part of the decision of the authority”, whether the appeal 
relates to that part of it or not, 

and may deal with the application as ifit had been made to him or to the Assembly in 
the first instance”. 

Before determining such an appeal the Secretary of State or the Assembly must, if 
either the appellant or the authority so wishes, give each of them an opportunity of 
appearing before and being heard by a person appointed by him or by it for the 
purpose®. Subject to that, he or the Assembly may: 

(a) grant consent under the order, either unconditionally or subject to such 
conditions as he or it thinks fit, including conditions limiting the duration of the 
consent or requiring the replacement of trees; or 

(b) may refuse consent under the order’. 

Where an application relates to an area of woodland, the Secretary of State or the 
Assembly must grant consent so far as accords with the practice of good forestry, unless 
satisfied that the granting of consent would fail to secure the maintenance of the special 
character of the woodland or the woodland character of the area’; and where he or it 
grants consent for the felling of trees in a woodland area he or it may not impose 
conditions requiring replacement where such felling is carried out in the course of 
forestry operations, but may give directions for securing replanting’. 

The decision of the Secretary of State or the Assembly on such an appeal is final!º. 


1 Ie an appeal under the Town and Country Planning Act 1990 s 78 (as amended and applied for these 

purposes): see para 883 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 79 (as amended), so far 

as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 For the meaning of ‘the authority’ for these purposes see para 883 note 1 ante. 

5 Town and Country Planning Act 1990 s 79(1) (s 79 applied for these purposes, s 79(1), (2), (4), (7) 
amended, and s 79(3), (6), (6A) omitted, by the Town and Country Planning (Trees) Regulations 1999, 
= ES reg 2(1), Schedule art 7, Sch 2 Pt I and set out, as so modified, in ce a Se 2 

t Il). 

6 Town and Country Planning Act 1990 s 79(2) (as amended and applied: see note 5 supra). 

Section 79(7), Sch 6 (as amended) (see para 621 et seq ante) applies to appeals under s 78 (as amended 
and applied for these purposes: see para 883 ante): s 79(7) (as so amended and applied). 

7 See ibid s 79(4) (as amended and applied: see note 5 supra) which provides that, subject to s 79(2) (as so 
amended and applied), the provisions of s 70(1), (1A), (1B) (as so amended and applied: see para 869 
ante) are to apply, with any necessary modifications, in relation to an appeal to the Secretary of State or 
the Assembly under s 78 (as so amended and applied) as they apply in relation to an application for 
consent under a tree preservation order which falls to be determined by the authority. Heads (a)—(b) in 
the text set out s 70(1) (as so amended, applied and modified). 
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Ibid s 70(1A) (as added, applied and modified: see note 7 supra). 
Ibid s 70(1B) (as added, applied and modified: see note 7 supra). 


Ibid s 79(5) (as applied: see note 5 supra). As to challenging such decisions see para 601 the text and notes 
19-22 ante. 


B. ENFORCEMENT NOTICES RELATING TO TREES 


885. Right of appeal. A person on whom an enforcement notice requiring him to 
plant trees! is served may appeal to the Secretary of State? or, in relation to Wales, to the 
National Assembly for Wales? against the notice on any of the following grounds: 


(1) that the statutory provisions relating to the replacement of trees? or, as the case 
may be, the conditions? of a consent given under a tree preservation order 
which require the replacement of trees are not applicable or have been complied 
with; 

(2) that in all the circumstances of the case the statutory duty to replace trees? 
should be dispensed with in relation to any tree; 

(3) that the requirements of the notice are unreasonable in respect of the period or 
the size or species of trees specified in it; 

(4) that the planting of a tree or trees in accordance with the enforcement notice is 
not required in the interests of amenity’ or would be contrary to the practice of 
good forestry; 

(5) that the place on which the tree is or trees are required to be planted is 
unsuitable for that purpose. 

Such an appeal must be made either: 

(a) by giving written notice? of the appeal to the Secretary of State or the Assembly 
before the end of the period after which the enforcement notice is to take 
effect!®; or 

(b) by sending such written notice to him or to it in a properly addressed and 
prepaid letter posted to him at such time that, in the ordinary course of post, it 
would be delivered to him before the end of that period!!. 

The notice must indicate the grounds of the appeal and state the facts on which it is 


based. Where such an appeal is brought, the enforcement notice is of no effect pending 
the final determination or the withdrawal of the appeal”. 


1 
2 
3 


o unune 


10 


11 
12 
13 


le a notice under the Town and Country Planning Act 1990 s 207(1): see para 874 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 208 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
le the Town and Country Planning Act 1990 s 206: see para 873 ante. 

le the conditions mentioned in ibid s 207(1)(b): see para 874 ante at head (2) in the text. 

le the duty imposed by ibid s 206(1): see para 873 ante. 

As to the meaning of ‘amenity’ see para 158 note 8 ante. 

Town and Country Planning Act 1990 s 208(1) (s 208(1) amended, and s 208(2) substituted, by the 
Planning and Compensation Act 1991 s 23(2), (3)). See also para 847 note 7 ante. 

As to the use of electronic communications see para 54 ante. 

le the period specified in accordance with the Town and Country Planning Act 1990 s 207(3) (as 
substituted): see para 874 ante. 

Ibid s 208(2) (as substituted: see note 8 supra). 

Ibid s 208(4). 

Ibid s 208(6). 


886. Determination of appeal. On any appeal against an enforcement notice 
requiring the planting of trees! the Secretary of State? or, in relation to Wales, the 
National Assembly for Wales? must, if either the appellant or the local planning 
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authority* so desires, give each of them an opportunity of appearing before, and being 
heard by, a person appointed by him or by the Assembly for that purpose”. 

On any such appeal the Secretary of State or the Assembly may: 

(1) correct any defect, error or misdescription in the enforcement notice; or 


(2) vary any of its requirements, 
if satisfied that the correction or variation will not cause injustice to the appellant or the 


local planning authority”. 
Where the Secretary of State or the Assembly determines to allow the appeal, he or it 


may quash the enforcement notice”; and he or the Assembly must give any directions 
necessary to give effect to his or its determination on the appeal?. 

Where any person has so appealed to the Secretary of State or the Assembly against 
an enforcement notice, neither that person nor any other is entitled, in any other 
proceedings instituted after the making of the appeal, to claim that the notice was not 
duly served on the person who appealed”. 


1 Tea notice under the Town and Country Planning Act 1990 s 207(1): see para 874 ante. 
As to the Secretary of State see para 19 ante. 

3 As to the transfer of functions under s 208 (as amended), so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 As to local planning authorities see para 28 et seq ante. 

5 Town and Country Planning Act 1990 s 208(5). Section 208(9), Sch 6 (as amended) (see para 621 et seq 

ante) applies to appeals under s 208 (as amended): s 208(9). Section 208(5) does not apply to appeals 

which so fall to be determined by an appointed person: see Sch 6 para 2(2) (as amended); and para 623 

ante. 

Ibid s 208(7) (s 208(7), (8), (8A) substituted by the Planning and Compensation Act 1991 s 23(4)). 

7 Town and Country Planning Act 1990 s 208(8) (as substituted: see note 6 supra). By virtue of the 
Planning (Consequential Provisions) Act 1990 s 6, Sch 4 para 1(1)(a), Table, para 5, the Town and 
Country Planning Act 1990 s 208 (as amended) has effect, until a day to be appointed by the Secretary of 
State, with the addition of the following subsection: 

(11) Subsection (5) of section 250 of the Local Government Act 1972 (which authorises a Minister 
holding an inquiry under that section to make orders with respect to the costs of the parties) shall 
apply in relation to any proceedings before the Secretary of State on an appeal under this section 
as if those proceedings were an inquiry held by the Secretary of State under section 250’. 

The day so appointed was 2 January 1992: Planning (Consequential Provisions) Act 1990 (Appointed 
Day No 1 and Transitional Provisions) Order 1991, SI 1991/2698, art 3(1). Article 3(1) has effect, 
however, only for the purposes of awards of costs in relation to proceedings which give rise to a hearing 
(art 3(2)); and nothing in art 3 applies in relation to any proceedings occasioned by an application 
referred to the Secretary of State or an appeal made to him before 2 January 1992, or by an order or 
notice submitted or sent to the Secretary of State before that date for his confirmation or approval (art 4). 
8 Town and Country Planning Act 1990 s 208(8A) (as substituted: see note 6 supra). 
9 Ibid s 208(10). 
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(4) LAND ADVERSELY AFFECTING AMENITY OF 
NEIGHBOURHOOD 


887. Power to require proper maintenance of land. If it appears to the local 
planning authority! that the amenity of a part of its area, or of an adjoining area, is 
adversely affected by the condition of land? in its area, the authority may serve on the 
owner! and occupier of the land a notice? requiring such steps for remedying the 
condition of the land as may be specified in the notice to be taken within such period as 
may be specified in the notice to be taken within such period as may be so specified”. 

The notice takes effect’ at the end of such period as may be specified in the notice’; 
and that period may not be less than 28 days after the service of the notice”. 


1 As to local planning authorities see para 28 et seq ante. 
2 Asto the meaning of ‘amenity’ see para 158 note 8 ante. 
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For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of 'owner' see para 17 note 1 ante. 

le under the Town and Country Planning Act 1990 s 215: see the text and notes 6-9 infra. 

Ibid s 215(1), (2). Electronic communications may not be used for the service of a notice under s 215: see 
para 54 note 4 ante. As to the service of notices generally see para 54 ante. In non-metropolitan counties 
in England, the functions of local planning authorities under the Town and Country Planning Act 1990 
s 215 are exercisable by district planning authorities: see s 1(5) (as amended), Sch 1 para 14. Schedule 1 
para 14 does not, however, apply in Greater London: Sch 1 para 21(1). As to the exercise of functions 
under s 215 as respects a National Park see para 32 ante. For the meaning of ‘functions’ see para 2 note 
1 ante; as to local planning authorities see para 28 et seq ante; and as to Greater London see LONDON 
GOVERNMENT vol 29(2) (Reissue) para 29. As to metropolitan and non-metropolitan counties see 
para 28 note 1 ante; and as to district planning authorities (of which there are none in Wales) see para 28 
ante. 
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As to the powers of local authorities and statutory undertakers to contribute towards any expenses 
incurred by a local planning authority in or in connection with the performance of any of its functions 
under Pt VIII Ch II (ss 215-219) (as amended) (see the text and notes 7—9 infra; and para 888 et seq post) 
see s 306(2)(b) (as amended); and para 50 ante at head (c) in the text; and as to the application of Pt VIII 
Ch lI (as amended) to Crown land see ss 293, 296 (as amended; s 296 prospectively repealed); and 
para 11 ante. 

7 le subject to ibid ss 215(4), 216-219 (as amended): see the text and note 9 infra; and paras 888-890 post. 

8 Ibid s 215(3). As to the need to specify both the period at the expiration of which the notice takes effect 
and the period within which steps must be taken to abate the injury see Burgess v Jarvis and Sevenoaks 
RDC [1952] 2 QB 41, [1952] 1 All ER 592, CA; Mead v Chelmsford RDC [1953] 1 QB 32, [1952] 
2 All ER 723, DC; Swallow and Pearson v Middlesex County Council [1953] 1 All ER 580, [1953] 1 WLR 
422; Godstone RDC v Brazil [1953] 2 All ER 763, [1953] 1 WLR 1102, DC. The required steps must be 
reasonable: see R (on the application of Keeley) v Canterbury Crown Court [2003] EWHC 2603 (Admin), 
[2003] All ER (D) 167 (Nov). 

9 Town and Country Planning Act 1990 s 215(4). 


888. Appeal against notice. A person on whom a notice is served requiring steps 
to be taken for remedying the condition of any land’ or any other person having an 
interest in the land? to which the notice relates may, at any time within the period 
specified in the notice as the period at the end of which it is to take effect, appeal against 
the notice on any of the following grounds: 

(1) that the condition of the land to which the notice relates does not adversely 
affect the amenity? of any part of the area of the local planning authority* which 
served the notice, or of any adjoining area; 

(2) that the condition of the land to which the notice relates is attributable to, and 
such as results in the ordinary course of events from, the carrying on of 
operations or a use? of land which is not in contravention of the statutory 
provisions relating to control of development’; 

(3) that the requirements of the notice exceed what is necessary for preventing the 
condition of the land from adversely affecting the amenity of any part of the area 
of the local planning authority which served the notice, or of any adjoining 
area; 

(4) that the period specified in the notice as the period within which any steps 
required by the notice are to be taken falls short of what should reasonably be 
allowed’. 

Any such appeal must be made to a magistrates’ court 

Where such an appeal is brought, the notice to which it relates is of no effect pending 
the final determination or withdrawal of the appeal”; and, where any person has so 
appealed to a magistrates’ court against a notice, neither that person nor any other is 
entitled, in any other proceedings instituted after the making of the appeal, to claim that 
the notice was not duly served on the person who appealed'º. 

On such an appeal the magistrates’ court may correct any informality, defect or error 

in the notice if satisfied that the informality, defect or error is not material''. On the 
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determination of such an appeal the magistrates’ court must give directions for giving 
effect to the court’s determination, including, where appropriate, directions for quashing 
the notice or for varying the terms of the notice in favour of the appellant’. 

Where an appeal has been so brought an appeal against the decision of the 
magistrates’ court on that appeal may be brought to the Crown Court by the appellant 
or by the local planning authority which served’? the notice in question. 


le under the Town and Country Planning Act 1990 s 215: see para 887 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. i 

As to the meaning of ‘amenity’ see para 158 note 8 ante. 

As to local planning authorities see para 28 et seq ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

le the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended): see para 217 et seq ante. 

Ibid s 217(1). As to whether the requirements of a notice are excessive, and the difficulties of 

enforcement when there is a question as to what is normal residential use, see R (on the application of 

Keeley) v Canterbury Crown Court [2003] EWHC 2603 (Admin), [2003] All ER (D) 167 (Nov). 

8 Town and Country Planning Act 1990 s 217(2) (prospectively amended by the Courts Act 2003 
s 109(1), (3), Sch 8 para 343, Sch 10, as from a day to be appointed under s 110(1); at the date at which 
this title states the law, no such day had been appointed). Until that amendment comes into force, the 
Town and Country Planning Act 1990 s 217(2) has effect with the addition, after the words ‘magistrates’ 
court’, of the words ‘acting for the petty sessions area in which the land in question is situated”. 

9 Ibid s 217(3). 

10 Ibid s 217(6). As to the service of notices see para 54 ante. 

11 Ibid s 217(4). The magistrates and the Crown Court (see the text and notes 13-14 infra) have power to 
hear and decide an argument that the notice served under s 215 is ultra vires the local planning authority: 
Rv Crown Court at Oxford, ex p Smith (1989) 154 JP 422. 

12 Town and Country Planning Act 1990 s 217(5). 

13 See note 1 supra. 

14 Town and Country Planning Act 1990 s 218. The Crown Court cannot be compelled by a mandatory 

order to state a case on such an appeal, at least if it has not already granted an application to do so: see R v 

Somerset Justices, ex p Ernest J Cole & Partners Ltd [1950] 1 KB 519, [1950] 1 All ER 264, DC. 
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889. Execution and cost of works required by notice. If, within the period 
specified in a notice’, or within such extended period as the local planning authority? 
which served the notice may allow, any steps required by the notice to be taken have not 
been taken, the local planning authority which served the notice may: 

(1) enter the land? and take those steps; and 

(2) recover from the person who is then the owner! of the land any expenses 
reasonably incurred by the authority in doing so”. 

Where a notice has been served: 

(a) any expenses incurred by the owner or occupier of any land for the purpose of 
complying with the notice and any sums paid” by the owner of any land in 
respect of expenses incurred by the local planning authority in taking steps 
required by such a notice are deemed to be incurred or paid for the use and at 
the request of the person who caused or permitted the land to come to be in the 
condition in which it was when the notice was served; 

(b) any expenses recoverable by a local planning authority’ are, until recovered, a 
charge that is binding on successive owners of the land to which the notice 
relates, and the charge takes effect as from the date of the completion by that 
authority of the steps required to be taken by the notice", 


Te under the Town and Country Planning Act 1990 s 215: see para 887 ante. 
As to local planning authorities see para 28 et seg ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘owner’ see para 17 note | ante. 

Town and Country Planning Act 1990 s 219(1). 

See note 1 supra. 


le under the Town and Country Planning Act 1990 s 219(1): see the text and notes 1-5 Supra. 
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8 Ibid s 219(2). Regulations made under the Town and Country Planning Act 1990 may provide that (1) 
the Public Health Act 1936 s 276 (power of local authorities to sell materials removed in executing works 
under that Act subject to accounting for the proceeds of sale); (2) s 289 (power to require the occupier of 
any premises to permit works to be executed by the owner of the premises); or (3) s 294 (limit on liability 
of persons holding premises as agents or trustees in respect of the expenses recoverable under that Act), 
shall apply, subject to such adaptations and modifications as may be specified in the regulations, in 
relation to any steps required to be taken by a notice under the Town and Country Planning Act 1990 
s 215: s 219(3). Any such regulations applying the Public Health Act 1936 s 289 may include adaptations 
and modifications for the purpose of giving the owner of land to which a notice under the Town and 
Country Planning Act 1990 s 215 relates the right, as against all other persons interested in the land, to 
comply with the requirements of the enforcement notice: s 219(4). Any such regulations may also 
provide for the charging on the land of any expenses recoverable by a local authority under s 219(1): 
s 219(5). For the meaning of ‘enforcement notice’ see para 44 note 1 ante. 

In exercise of the power so conferred, and prior to the transfer of functions in relation to Wales to the 
National Assembly for Wales (see para 20 ante), the Secretary of State made the Town and Country 
Planning General Regulations 1992, SI 1992/1492, reg 14(1) (see para 568 note 7 ante), reg 14(3) (as 
added) (see the text and notes 9-10 infra). As to the making of regulations generally see para 3 ante. 
See note 7 supra. 

10 Town and Country Planning General Regulations 1992, SI 1992/1492, reg 14(3) (added by 
SI 1997/3006). 


890. Penalty for non-compliance with notice. Where a notice has been served 
requiring steps to be taken for remedying the condition ofany land!, then, ifany owner? 
or occupier of the land? on whom the notice was served fails to take steps required by 
the notice within the period specified in it for compliance with it, he is guilty of an 
offence and liable on summary conviction to a fine not exceeding level 3 on the 
standard scale”. 

Where proceedings have been so brought? against a person: 

(1) as the owner of the land; or 

(2) as the occupier of the land, ! 
and he has, at some time before the end of the compliance period”, ceased to be the 
owner or occupier of the land, as the case may be, then, if he duly lays information to 
that effect and gives the prosecution not less than three clear days” notice of his 
intention, he is entitled: 

(a) ina case falling under head (1) above, to have the person who then became the 

owner of the land brought before the court in the proceedings’; or 

(b) ina case falling under head (2) above, to have brought before the court in the 

proceedings the person who then became the occupier of the land or, if nobody 
then became the occupier, the person who is the owner at the date of the 
notice?, 

Where in such proceedings it has been proved that any steps required by the notice? 
have not been taken within the compliance period, and the original accused proves that 
the failure to take those steps was attributable, in whole or in part, to the default of a 
person specified in a notice under the above provisions'®, then: 

(i) that person may be convicted of the offence; and 

(ii) if the original accused also proves that he took all reasonable steps to ensure 

compliance with the notice, he must be acquitted of the offence''. 

If, after a person has been convicted under the above provisions, he does not as soon 
as practicable do everything in his power to secure compliance with the notice, he is 
guilty of a further offence and liable on summary conviction to a fine not exceeding 
one-tenth of level 3 on the standard scale for each day following his first conviction on 
which any of the requirements of the notice remain unfulfilled'"?. 


1 ea notice under the Town and Country Planning Act 1990 s 215: see para 887 ante. 
2 For the meaning of ‘owner’ see para 17 note 1 ante. 
3 For the meaning of land” see para 2 note 10 ante. 
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4 Town and Country Planning Act 1990 s 216(1), (2). For the meaning of ‘the standard scale’ see para 53 
note 10 ante; and as to offences by corporations see para 55 ante. 

5 e under ibid s 216(2): see the text and notes 1—4 supra. a 

6 For these purposes, any reference to the compliance period, in relation to a notice, is a reference to the 
period specified in the notice for compliance with it or such extended period as the local Planning 
authority which served the notice may allow for compliance: ibid s 216(7). As to local planning 
authorities see para 28 et seq ante. 

7 Ibids 216(3). 

8 Ibid s 216(4). X 

9 See note 1 supra. 

10 Te under the Town and Country Planning Act 1990 s 216(3) or (4): see the text and notes 7-8 supra. 


11 Ibid s 216(5). 
12 Ibid s 216(6) (amended by the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 35). 


(5) DEVELOPMENT BY LOCAL PLANNING AUTHORITIES 


891. Land of interested planning authorities; development by such 
authorities. The statutory provisions relating to control over development, 
enforcement? and the special controls on trees, land adversely affecting the amenity of a 
neighbourhood and advertisements? apply in relation to: 

(1) landt of interested planning authorities”; and 

(2) the development® of any land by interested planning authorities or by such 
authorities jointly with any other persons, 

subject to regulations made by virtue of these provisions’. 

The regulations may, in relation to such land or such development: 

(a) provide for any of those provisions to apply subject to prescribed exceptions or 
modifications or not to apply; 

(b) make new provision as to any matter dealt with in any of those provisions; 

(c) make different provision in relation to different classes of land or development”. 

The regulations may? provide: 

(i) for applications for planning permission to develop such land, or for such 
development, to be determined'” by the authority concerned, by another 
interested planning authority or by the Secretary of State’! or, in relation to 
Wales, by the National Assembly for Wales!?; and 

(1) for the procedure to be followed on such applications; 

and, in the case of applications falling to be determined by an interested planning 
authority, they may!” regulate the authority’s arrangements for the discharge of the 
authority functions!*. 

In the case of any application for planning permission to develop land of an interested 

planning authority where: 

(A) the authority does not intend to develop the land itself or jointly with any other 
person; and 


(B) if it were not such land, the application would fall to be determined by another 
body, 


the regulations must provide for the application to be determined by that other body, 
unless the application is referred!* to the Secretary of State or the Assembly?*. 


le the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended): see para 217 et seq ante. 
le ibid Pt VII (ss 171A-196C) (as amended): see para 551 et seq ante. 

le ibid Pt VIII (ss 197-225) (as amended): see para 769 et seq ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For these purposes, “interested planning authority”, in relation to any land, means any body which 
exercises any of the functions of a local Planning authority in relation to that land; and land is land of an 
authority if the authority has any interest in it: Town and Country Planning Act 1990 s 316(6) (s 316 
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substituted by the Planning and Compensation Act 1991 s 20). For the meaning of ‘functions’ see para 2 
note 1 ante; and as to local planning authorities see para 28 et seq ante. 

6 For the meaning of ‘development’ see para 217 ante. 

7 Town and Country Planning Act 1990 s 316(1) (as substituted: see note 5 supra). Section s 316(1) (as so 
substituted) does not apply to s 76 (as amended; prospectively repealed) (see para 535 ante), s 90(2), (5) 
(see para 238 ante) and s 223 (see para 832 ante): s 316(8) (as so substituted). Section 316 (as so 
substituted) applies to any consent required in respect of any land as it applies to planning permission to 
develop land: s 316(7) (as so substituted). 

The regulations must (1) provide for s 71(3) (see para 473 ante), and any provision made by virtue of 
s 65 (as substituted and amended) (see para 468 ante) or s 71 (as amended) (see para 473 ante) by a 
development order, to apply to applications for planning permission to develop such land, or for such 


development, subject to prescribed exceptions or modifications; or (2) make corresponding provision: 
s 316(4) (as so substituted). 

References in the planning Acts to any of the provisions of the Town and Country Planning Act 1990 
Pt III (ss 55-106B) (as amended), and Pt VIII (ss 171A-196C) (as amended) and Pt VIII (ss 197-225) (as 
amended) include, except where the context otherwise requires, references to those provisions as 
modified under s 316 (as so substituted): s 336(9) (amended by the Planning and Compensation Act 1991 
s 32, Sch 7 paras 8, 52(3)). 

For the meaning of ‘development order’ see para 252 ante; for the meaning of ‘planning permission’ 
see para 43 note 6 ante; for the meaning of ‘prescribed’ see para 16 note 5 ante; and for the meaning of 
‘the planning Acts’ see para 2 ante. 

In exercise of the powers so conferred, and prior to the transfer of functions in relation to Wales to 
the National Assembly for Wales (see note 12 infra) the Secretary of State made the Town and Country 
Planning General Regulations 1992, SI 1992/1492, regs 2-11A (as amended) (see para 892 et seq post) 
which came into force on 17 July 1992: reg 1(1). As to the making of regulations generally see para 3 
ante. 

8 Town and Country Planning Act 1990 s 316(2) (as substituted: see note 5 supra). 

9 Ie without prejudice to ibid s 316(2) (as substituted): see the text and note 8 supra. 

10 Te subject to ibid s 316(5) (as substituted): see the text and notes 15-16 infra. 

11 As to the Secretary of State see para 19 ante. 

12 As to the transfer of functions under the Town and Country Planning Act 1990 s 316 (as substituted), so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

13 Ie notwithstanding anything in the Local Government Act 1972 s 101 (as amended): see LOCAL 
GOVERNMENT vol 29(1) (Reissue) para 295. 

14 Town and Country Planning Act 1990 s 316(3) (as substituted: see note 5 supra). 

15 le under ibid s 77 (as amended): see para 483 ante. 

16 Ibid s 316(5) (as substituted: see note 5 supra). 


892. Application of statutory provisions. In relation to: 
(1) land! of an interested planning authority? other than: 

(a) land in England any part of which is within a National Park? and which is 
land of a planning authority which is a non-metropolitan district council”; 
and 

(b) land in respect of which an urban development corporation” is a local 
planning authority” and which is vested in another local planning 
authority; and 

(2) development” of any land by an interested planning authority or such authority 
jointly with any person other than development, whether or not jointly with 
any person: 

(a) by an interested planning authority which is a non-metropolitan district 
council in England of land any part of which is in a National Park; and 

(b) by another local planning authority of land in respect of which an urban 
development corporation is a local planning authority, 

the provisions of Parts III, VII and VIII of the Town and Country Planning Act 1990° 
apply, with prescribed exceptions’, subject to specified provisions of the Town and 
Country Planning General Regulations 19921 and with prescribed modifications'”. 
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Where an environmental impact assessment may be required'?, the Town and 


Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999" apply with prescribed modifications". 
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For the meaning of land” see para 2 note 10 ante. 

For the meaning of ‘interested planning authority’ see para 891 note 5 ante. 

As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seg. 

For the meaning of ‘non-metropolitan district’ and as to non-metropolitan district councils in England 
see para 28 note 2 ante. 

As to urban development corporations see para 1426 et seq post. 

As to local planning authorities generally see para 28 et seq ante; and for the meaning of references in the 
Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended) (see para 217 et seq ante) to 
‘local planning authority’, in relation to development to which the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 3 (see para 893 post) applies see para 893 note 8 post. As to urban 
development corporations as local planning authorities see para 35 ante, 

For the meaning of “development” see para 217 ante. 

le the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended) (see para 217 et seq ante), 
Pt VII (ss 171A-196C) (as amended) (see para 551 et seq ante) and Pt VIII (ss 197-225) (as amended) (see 
para 769 et seq ante). 

le with the exception of ibid s 76 (as amended) (see para 535 ante), s 90(2), (5) (see para 238 ante) and 
s 223 (see para 832 ante). 

Town and Country Planning General Regulations 1992, SI 1992/1492, regs 1(2), 2(1). The provisions of 
the Town and Country Planning Act 1990 Pts III, VIII and VIII (as amended) apply subject to the Town 
and Country Planning General Regulations 1992, SI 1992/1492, reg 3 (see para 893 post) and reg 11A 
(as added) (see para 870 ante): regs 1(2), 2(1) (reg 2 amended by SI 1999/1892). In the case of land falling 
within reg 2(1)(a)(i) (see head (1)(a) in the text), the provisions of the Town and Country Planning 
Act 1990 Pt VIII (as amended) apply subject to the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 11 (as amended) (see para 897 post) and reg 11A (as added): 
reg 2(2) (as so amended). 

See ibid regs 3-11A (as amended); and para 870 ante, para 893 et seq post. 

le in the case of a Schedule 1 or Schedule 1 application, or proposed application, within the meaning of 
the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293 (as amended). For the meanings of ‘Schedule 1 application” and 
“Schedule 2 application’ see para 495 notes 3-4 ante. 

le the Town and Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999, SI 1999/293 (as amended): see para 488 et seg ante. 

See ibid reg 22; and para 509 ante. 


893. Applications for planning permission. An application for planning 
permission! by an interested planning authority? to develop? any land* of that authority, 
or for development of any land by an interested planning authority jointly with any 
other person, must be determined by the authority concerned unless the application is 
referred? to the Secretary of State” or, in relation to Wales, to the National Assembly for 
Wales” for determination?. 


The above provisions do not, however, apply in the case of an application for 


planning permission to develop land of an interested planning authority where: 


Q 


(1) the authority does not intend to develop the land itself or jointly with any 
person; and 


(2) Ea Wicks not such land, the application would fall to be determined by another 
ody”. 


For these purposes, ‘planning permission’, except in the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 7 (see para 894 post), reg 8 (see para 894 post) and reg 9 (as 
amended) (see para 895 post), includes any consent of a local planning authority required under a 
development order: reg 1(2). For the meaning of ‘planning permission’ generally see para 43 note 6 ante; 
and for the meaning of ‘development order’ see para 252 ante. 
For the meaning of ‘interested planning authority’ see para 891 note 5 ante. 

For the meaning of ‘develop’ see para 217 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 
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Ie under the Town and Country Planning Act 1990 s 77 (as amended): see para 483 ante. Ifan application 
for planning permission for development to which the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 3 applies is referred to the Secretary of State or the National 
Assembly for Wales under the Town and Country Planning Act 1990 s 77 (as amended) for 
determination, s 77 (as amended) has effect subject to the modification that in s 77(5) for the words ‘if 
either the applicant or the local planning authority wish, give each of them an opportunity” there must 
be substituted the words ‘if the interested planning authority wish, give them an opportunity”: Town and 
Country Planning General Regulations 1992, SI 1992/1492, reg 5(2). 

As to the Secretary of State see para 19 ante. 

As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 

Town and Country Planning General Regulations 1992, SI 1992/1492, reg 3. In the case of applications 
for planning permission for development to which reg 3 applies: (1) the Town and Country Planning 
Act 1990 s 70A (as added) (prospectively substituted) (see para 516 ante), s 78 (as amended) (see para 598 
ante) and s 79 (as amended) (see para 601 ante) do not apply; (2) s 94 (see para 538 ante) and s 95 (see 
para 539 ante) do not apply except to the extent that they apply to a completion notice served under s 96 
(see para 540 ante) by the Secretary of State or the Assembly; and (3) s 62 (prospectively substituted) (see 
para 448 ante), s 93 (see para 519 ante), s 95 (see para 539 ante), s 96 (see para 540 ante), s 98 (see 
para 542 ante), s 100 (as amended) (see para 544 ante), s 103 (see paras 548-477 ante), s 104 (see para 550 
ante) and Sch 5 (as amended) (see para 711 et seq ante) have effect subject to specified modifications: 
Town and Country Planning General Regulations 1992, SI 1992/1492, reg 5(1), Sch 1. The relevant 
modifications are noted in the paragraphs of this title where the provisions in question are discussed. 

In the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended) any reference to local 

planning authority”, in relation to development to which the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 3 applies, is a reference to the interested planning authority 
concerned; and references to “the authority”, except in the Town and Country and Planning Act 1990 
s 71(3) (see para 473 ante), are to be construed accordingly: Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 6. 
Ibid reg 4(1). In the case of an application to which reg 4(1) applies, the application must be determined 
by that other body unless the application is referred to the Secretary of State or the Assembly under the 
Town and Country Planning Act 1990 s 77 (as amended) for determination: Town and Country Planning 
General Regulations 1992, SI 1992/1492, reg 4(2). l 


Publicity and consultation. Any provision relating to notices of applications 


for planning permission! or consultations in connection with the determination of such 
applications? made by a development order? applies to applications for planning 
permission for development* of land? by an interested planning authority”, subject to 
prescribed modifications”. 


Before determining such an application for planning permission”, an urban 


development corporation? in Greater London'” must consult’! the council of the 
London borough”? for the area in which the land which is the subject of the application, 
or any part of it, is situated”. 


1 


ADO NA UR 


le any provision made by virtue of the Town and Country Planning Act 1990 s 65 (as substituted and 
amended): see para 468 ante. For the meaning of “planning permission' see para 43 note 6 ante. The 
extended meaning of ‘planning permission’ (see para 893 note 1 ante) does not apply for these purposes: 
Town and Country Planning Regulation 1992, SI 1992/1492, reg 1(2). 

le any provision made by virtue of the Town and Country Planning Act 1990 s 71 (as amended): see 
para 473 ante. 

For the meaning of “development order’ see para 252 ante. Any reference in such a development order to 
local planning authority’ is a reference to the interested planning authority concerned; and references to 
“the authority” are to be construed accordingly: Town and Country Planning General Regulations 1992, 
SI 1992/1492, reg 7(2). For the meaning of ‘interested planning authority” see para 891 note 5 ante. 

le development to which ibid reg 3 applies: see para 893 ante. 

For the meaning of land' see para 2 note 10 ante. 

Town and Country Planning General Regulations 1992, SI 1992/1492, reg 7(1). 

Ibid reg 7(1) is subject to the modifications prescribed by reg 7(2) (see note 3 supra): reg 7(1). 

le an application for planning permission falling within ibid reg 3. 

As to urban development corporations see para 1426 et seq post. 

As to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29. 
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11 For the meaning of ‘consult’ see para 2 note 1 ante. 
12 For the meaning of'London borough’ see para 28 note 7 ante. 
13 Town and Country Planning General Regulations 1992, SI 1992/1492, reg 8. 


895. Effect of planning permission. Any grant of planning permission! by an 
interested planning authority? of development? of any land* by that interested planning 
authority enures for the benefit of the applicant interested planning authority, except in 
the case of development of any land by an interested planning authority jointly with any 
other person where that person is specified in the application for planning permission as 
a joint developer, in which case the permission enures for the benefit of the applicant 
interested planning authority and that other person”. 
The above provision does not, however, apply where: 
(1) in England, the interested planning authority is: 
(a) the council of a district? for which there is no county council’; 
(b) the council of a county in which there are no district councils; or 
(c) the council of a London borough*; 
(2) in Wales, the interested planning authority is: 
(a) the council of a county; or 
(b) the council of a county borough’. 

1 For the meaning of ‘planning permission’ see para 43 note 6 ante. The extended meaning of planning 
permission” (see para 893 note 1 ante) does not apply for these purposes: Town and Country Planning 
General Regulations 1992, SI 1992/1492, reg 1(2). 

For the meaning of “interested planning authority’ see para 891 note 5 ante. 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning General Regulations 1992, SI 1992/1492, reg 9 (amended by 

SI 1992/1982). 

6 As to district councils (of which there are none in Wales) see para 28 ante. 

7 As to county councils see para 28 ante. 

8 Town and Country Planning General Regulations 1992, SI 1992/1492, reg 9A (regs 9A, 9B added by 
SI 1998/2800). For the meaning of ‘London borough’ see para 28 note 7 ante. 

9 Town and Country Planning General Regulations 1992, SI 1992/1492, reg 9B (as added: see note 8 
supra). Às to county borough councils in Wales see para 28 ante. 
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896. Arrangements for discharge of functions. Notwithstanding the statutory 
provisions relating to arrangements for the discharge of functions by local authorities!, 
no application for planning permission? for development by an interested planning 
authority? may be determined: 
(1) by a committee or sub-committee of the interested planning authority 
concerned if that committee or sub-committee is responsible, wholly or partly, 


for the management of any land? or buildings” to which the application relates; 
or 


(2) by an officer of the interested planning authority concerned if his responsibilities 


include any aspect of the management of any land or buildings to which the 
application relates®. 


1 Ie notwithstanding anything in the Local Government Act 1972 s 101 (as amended): see LOCAL 
GOVERNMENT vol 29(1) (Reissue) para 295. 

2 For the meaning of ‘planning permission’ for these purposes see para 893 note 1 ante. 

S Je development to which the Town and Country Planning General Regulations 1992, SI 1992/1492, 
reg 3 applies: see para 893 ante. For the meaning of ‘development’ see para 217 ante; and for the meaning 
of “interested planning authority” see para 891 note 5 ante. 

4 For the meaning of land' see para 2 note 10 ante. 

For the meaning of ‘building’ see para 2 note 10 ante. 


6 ‘Town and Country Planning General Regulations 1992, SI 1992/1492, reg 10. 


ou 


413 Control of Particular Types of Development Para 899. 


897. Other consents. Where an interested planning authority! is seeking a consent 
of a local planning authority? under Part III, Part VII or Part VIII of the Town and 
Country Planning Act 1990º other than: 


(1) planning permission? to develop land”; or 


(2) a consent under the Electricity Act 1989 in respect of any operation or change 
of use that constitutes development”; or 

(3) or a consent to display an advertisement pursuant to the relevant regulations®; 
and that authority is itself the local planning authority by which such consent would be 
given, then unless the consent sought is under a tree preservation order”, that authority 
must make an application for such consent to the Secretary of State’® or, in relation to 
Wales, to the National Assembly for Wales!?. 

Applications by interested planning authorities for consents under tree preservation 
orders have already been discussed'2. 


1 For the meaning of “interested planning authority’ see para 891 note 5 ante. 

For the meaning of local planning authority” for these purposes see para 893 note 6 ante. 

le under the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended) (see para 217 et seq 

ante), Pt VII (ss 171A-196C) (as amended) (see para 551 et seq ante) or Pt VIII (ss 197-225) (as amended) 

(see para 769 et seq ante). 

For the meaning of ‘planning permission’ for these purposes see para 893 note 1 ante. 

For the meaning of ‘develop’ see para 217 ante. 

For the meaning of land” see para 2 note 10 ante. 

le a consent under the Town and Country Planning Act 1990 s 90(2): see para 238 ante. 

le pursuant to regulations under ibid s 220 (as amended): see para 769 ante. 

For the meaning of ‘tree preservation order’ see para 850 ante. 

As to the Secretary of State see para 19 ante. 

Town and Country Planning General Regulations 1992, SI 1992/1492, reg 11(1), (2) (reg 11(1) 

numbered as such, and reg 11(2) added, by SI 1999/1892; the Town and Country Planning General 

Regulations 1992, SI 1992/1492, reg 11(1) amended by SI 1999/1810). As to the transfer of town and 

country planning functions, so far as exercisable in relation to Wales, to the Assembly see the National 

Assemibly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 

to the Assembly see para 20 ante. 

12 See the Town and Country Planning General Regulations 1992, SI 1992/1492, regs 11(2), (3), 11A (as 
added); and para 870 ante. 
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898. Local planning authorities as statutory undertakers. In relation to 
statutory undertakers! who are local planning authorities* the statutory provisions 
relating to the display of advertisements on operational land? have effect subject to such 
exceptions and modifications as may be prescribed‘. 

1 For the meaning of ‘statutory undertakers’ see para 1009 post. 


2 As to local planning authorities see para 28 et seq ante. 

3 Ie the Town and Country Planning Act 1990 s 283 and the provisions specified therein: see 
paras 1013-1017, 1027 post. 

4 Ibid s 316A (added by the Planning and Compensation Act 1991 s 32, Sch 7 paras 8, 48). For the 
meaning of ‘prescribed’ see para 16 note 5 ante. At the date at which this title states the law, no such 
exceptions and modifications had been prescribed. 


(6) WAR-TIME BREACHES OF PLANNING CONTROL BY 
THE CROWN 


(i) In general 


899. War-time breaches; in general. Where during the war period’: 
(1) works? not complying with planning control? were carried out on land; or 
(2) a use of land not complying with planning control was begun by or on behalf of 
the Crown, 


Para 900 Vol 46(2): Town and Country Planning 414 
PaaS00. AAA mz ee 


then, ifat any time after the end of the war period there subsists in the land a permanent 
or long-term interest* which is neither held by or on behalf of the Crown nor a to 
any interest or right to possession so held, the planning control is enforceable’, so long 
as such an interest subsists in the land, in respect of those works or that use 


notwithstanding: 
(a) that the works were carried out or the land used by or on behalf of the Crown; 
or 


(b) the subsistence in the land of any interest held by or on behalf of the Crown in 
reversion, whether immediate or not, expectant on the termination of that 
permanent or long-term interest”. 

Where, however, any works on land carried out, or use of land begun, during the 
war period remain or continues after the relevant date” and no determination® has been 
given, the works or use are or is treated for all purposes as complying with that control 
unless steps for enforcing the control have been begun before that date”. 


1 For these purposes, ‘war period’ means the period extending from 3 September 1939 to 26 March 1946: 
Town and Country Planning Act 1990 s 302(6). 

2 For these purposes, ‘works’ includes any building, structure, excavation or other work on land: ibid 
s 302(6). For the meanings of ‘building’ and ‘land’ see para 2 note 10 ante. 

3 For these purposes, references to non-compliance with planning control mean (1) in relation to works on 
land carried out, or a use of land begun, at a time when the land was subject to a resolution to prepare 
a scheme under the Town and Country Planning Act 1932 (repealed), that the works were carried out or 
the use begun otherwise than in accordance with the terms of an interim development order or of 
permission granted under such an order; (2) in relation to works on land carried out, or a use of land 
begun, at a time when the land was subject to such a scheme, that the works were carried out or the use 
begun otherwise than in conformity with the provisions of the scheme; and references in the Town and 
Country Planning Act 1990 to compliance with planning control are to be construed accordingly: 
s 302(7). For the meaning of ‘use’ see para 221 note 4 ante. 

4 For these purposes, ‘permanent or long-term interest”, in relation to land, means the fee simple in the 

land, a tenancy of the land granted for a term of more than ten years and not subject to a subsisting right 

of the landlord to determine the tenancy at or before the expiration of ten years from the beginning of 
the term, or a tenancy granted for a term of ten years or less with a right of renewal which would enable 
the tenant to prolong the term of the tenancy beyond ten years; and ‘tenancy’ includes a tenancy under 
an underlease, and a tenancy under an agreement for a lease or underlease, but does not include an 
option to take a tenancy and does not include a mortgage: ibid s 302(6). For the normal meaning of 

‘tenancy’ see para 16 note 9 ante; and for the meaning of ‘mortgage’ see para 38 note 6 ante. 

le subject to ibid s 302(4): see the text and notes 7-9 infra. 

6 Ibid s 302(1), (2). As to the purpose of these provisions see R v Secretary of State for the Environment, 
ex p Bulk Storage Ltd [1985] JPL 35; and as to the power to require information in respect of interests in 
land see para 53 ante. 

The Town and Country Planning Act 1990 Pt XIV (ss 303-314) (as amended) (see paras 19, 48 et 
seg, 458 ante, paras 913, 933, 994 post) and Pt XV (ss 315-337) (as amended) do not, however, apply to 
s 302 and Sch 15: Sch 15 para 16. 

7 For these purposes, ‘the relevant date”, in relation to any land, means the date with which the period of 
five years from the end of the war period ends, but for the purposes of this definition any time during 
which, notwithstanding ibid s 302(2) (see the text and notes 1-6 supra), planning control is 
unenforceable by reason of the subsistence in or over the land of any interest or right to possession held 
by or on behalf of the Crown must be disregarded: s 302(6). 

8 Ie a determination under ibid s 302(3): see para 902 post. 

9 Ibid s 302(4). 
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900. Exercise of functions. In England, elsewhere than in a metropolitan county! 
or a National Park? the functions? conferred under the statutory provisions relating to 
enforcement in respect of war-time breaches of planning control by the Crown* on the 
authority responsible for enforcing planning control? must be exercised’: 

(1) in the case of works’ on or a use® of land? which in the opinion of the district 


planning authority!” relates to a county matter!!, by the county planning 
authority??; 
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(2) in any other case, by the district planning authority’. 

As respects the area of any National Park for which a National Park authority is the 
local planning authority those functions must be exercised by that authority". 

Every application for a determination! to an authority responsible for enforcing 
planning control must be made to the district planning authority which, in the case of 
an application falling to be determined by the county planning authority, must send it 
on to the latter'*. A county planning authority determining any such application must 
give the district planning authority for the area in which the land to which the 
application relates is situated an opportunity to make recommendations to the county 
planning authority as to the manner in which the application should be determined and 
must take any such recommendations into account”. A county or district planning 
authority which has dealt with any such application must notify the district or, as the 
case may be, the county planning authority of the terms of its determination or, in a 
case where the application has been referred to the Secretary of State, the date when it 
was so referred!*, 


1 As to metropolitan counties see para 28 note 1 ante. 
As to the National Parks see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 148 et 
seg. 

3 For the meaning of ‘functions’ see para 2 note 1 ante. 


4 le the Town and Country Planning Act 1990 s 302, Sch 15: see para 901 et seq post. 

5 For the meaning of “authority responsible for enforcing planning control’ for these purposes see para 902 
note 4 post. 

6 Ie subject to the Town and Country Planning Act 1990 s 1(5)(c) (as amended), Sch 1 para 19(3): see the 


text and notes 15-16 infra. 

7 For the meaning of ‘works’ for these purposes see para 899 note 2 ante. 

8 For the meaning of ‘use’ see para 221 note 4 ante. 

9 For the meaning of land” see para 2 note 10 ante. 

10 As to district planning authorities see para 28 ante. 

11 For the meaning of ‘county matter’ see para 38 ante. 

12 As to county planning authorities see para 28 ante. 

13 See the Town and Country Planning Act 1990 s 1(5)(c) (as amended), Sch 1 para 19(1). As to district 
planning authorities (of which there are none in Wales) see para 28 ante. Schedule 1 para 19 (as amended) 
does not, however, apply in Greater London: Sch 1 para 21(1). As to Greater London see LONDON 
GOVERNMENT vol 29(2) (Reissue) para 29. 

14 Ibid Sch 1 para 19(2A) (added by the Environment Act 1995 s 78, Sch 10 para 32). 

15 Ie under the Town and Country Planning Act 1990 s 302(3): see para 902 post. 

16 Ibid Sch 1 para 19(3). See also note 13 supra. 

17 Ibid Sch 1 para 19(4). See also note 13 supra. 

18 Ibid Sch 1 para 19(5). See also note 13 supra. 


901. Notice of proposed enforcement. Where before the relevant date! any 
person proposes to take steps for enforcing a planning control in the case of a war-time 
breach by the Crown?, then, unless a compliance determination application? has been 
made in relation to the land which has not finally been determined”, that person must 
serve on every owner” and occupier of the land® not less than 28 days’ notice of the 
proposal; and, if within that period any person makes such an application in relation to 
the land and within seven days of making it serves on the person proposing so to take 
steps notice that the application has been made, no steps for enforcing the control may 
be taken until the final determination of the application”. No such notice is, however, 
required if steps for enforcing a planning control in the case of any works on land are 
begun within 28 days of the final determination of a compliance determination 
application in relation to the landë. 

If such an application has been made which has not been finally determined, no such 
steps may be taken until the final determination of it’. 


1 For the meaning of ‘the relevant date’ see para 899 note 7 ante. 
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le steps for enforcing a planning control in the case of such works or such a use as mentioned in the 
Town and Country Planning Act 1990 s 302(1): see para 899 ante. For the meaning of ‘works’ see 
para 899 note 2 ante; and for the meaning of ‘use’ see para 221 note 4 ante. ad 

For these purposes, ‘a compliance determination application’ means an application under ibid s 302(3) 
(see para 902 post): s 302(5), Sch 15 para 1. l ; 
For these purposes, a compliance determination application is treated as having been finally determined 
notwithstanding that a subsequent application may be made under ibid Sch 15 para 9 (see para 910 post): 
Sch 15 para 13(5). e 

For these purposes, ‘owner’ has the same meaning as in the Housing Act 1985 and ‘owned’ is to be 
construed accordingly: Town and Country Planning Act 1990 s 302(6). 

For the meaning of land” see para 2 note 10 ante. 

Town and Country Planning Act 1990 Sch 15 para 13(1), (2). 

Ibid Sch 15 para 13(4). 

Ibid Sch 15 para 13(3). 


(ii) Compliance Determination Applications 


A. IN GENERAL 


902. Right to apply for determination. A person entitled to make a compliance 
determination application! with respect to any land? may apply at any time before the 
relevant date? to an authority responsible for enforcing any planning control" for a 
determination: 


W 


6 


(1) whether works on the land carried out, or a use of the land begun, during the 
war period? fail to comply with any planning control” which the authority is 
responsible for enforcing; and 

(2) ifso, whether the works or use should be deemed to comply with that control’. 


For the meaning of ‘a compliance determination application’ see para 901 note 3 ante; and as to persons 
entitled to make such applications see para 906 post. 

For the meaning of land” see para 2 note 10 ante. 

For the meaning of ‘the relevant date’ see para 899 note 7 ante. 

For these purposes, “authority responsible for enforcing planning control’ means, in relation to any works 
on land or use of land, the authority empowered by virtue of the Town and Country Planning Act 1947 
s 75 (repealed) or of the Town and Country Planning Act 1971 s 292(1), Sch 24 para 34, including 
Sch 24 para 34 as it continues in effect by virtue of the Planning (Consequential Provisions) Act 1990 , 
ss 3(3), 4, 5(1), Sch 3 (see para 561 note 2 ante) to serve an enforcement notice in respect of it or the 
authority which would be so empowered if the works had been carried out, or the use begun, otherwise 
than in compliance with planning control: Town and Country Planning Act 1990 s 302(6). For the 
meaning of ‘works’ see para 899 note 2 ante; for the meaning of ‘use’ see para 221 note 4 ante; and for 
the meaning of “enforcement notice’ see para 44 note 1 ante. As to the authorities responsible for 
enforcing planning control see para 900 ante. 

References to the enforcement of planning control are to be construed as references to the exercise of 
the powers conferred by the Town and Country Planning Act 1947 s 75 (repealed) or by the Town and 
Country Planning Act 1971 Sch 24 para 34, including Sch 24 para 34 as it continues in effect by virtue 
of the Planning (Consequential Provisions) Act 1990 Sch 3: Town and Country Planning Act 1990 
s 302(8). 

For the meaning of ‘war period’ see para 899 note 1 ante. 

For the meaning of references to non-compliance with planning control see para 899 note 3 ante. 
Town and Country Planning Act 1990 s 302(3). Applications under s 302 are, however, excluded in 
relation to Wales for the purposes of s 303 (as amended): see s 303(6) (repealed in relation to England and 
prospectively repealed in relation to Wales); and para 458 ante. As to powers of entry see para 904 post. 

The validity of any determination made or purporting to have been made by a local planning 
authority in respect of a determination under s 302 or Sch 15 may not be called into question in any 
legal proceedings on the ground that the determination should have been made by some other local 


planning authority: see s 286(1)(e); and para 45 ante at head (4) in the text. As to local planning 
authorities see para 28 et seq ante. 
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903. Service of notices. Any notice or other document required or authorised to 
be served! may be served on any person either by delivering it to him, or by leaving it 
at his proper address? or by post”. 

Any such document required or authorised to be served upon an incorporated 
company or body is duly served if it is served upon the secretary or clerk of the 
company or body*. 

If it is not practicable after reasonable inquiry to ascertain the name or address of an 
owner” or occupier of land” on whom any such document is to be served, the 
document may be served by addressing it to him by the description of ‘owner’ or 
‘occupier’ of the premises, describing them, to which it relates, and by delivering it to 
some person on the premises or, if there is no person on the premises to whom it can be 
delivered, by affixing it, or a copy of it, to some conspicuous part of the premises’. 


1 Te under the Town and Country Planning Act 1990 s 302(5), Sch 15: see paras 901 ante, 904 et seq post. 
2 For these purposes and for the purposes of the Interpretation Act 1978 s 7 (see STATUTES vol 44(1) 
(Reissue) para 1388), the proper address of any person upon whom any document is to be served is (1) 
in the case of the secretary or clerk of any incorporated company or body, that of the registered or 
principal office of the company or body; and (2) in any other case, the last known address of the person 
to be served: Town and Country Planning Act 1990 Sch 15 para 15(3). 

Ibid Sch 15 para 15(1). 

Ibid Sch 15 para 15(2). 

For the meaning of ‘owner’ for these purposes see para 901 note 5 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 Sch 15 para 15(4). 
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904. Power of entry. At any time before the relevant date! any officer of an 
authority responsible for enforcing planning control? has a right, on producing, if so 
required, some duly authenticated document showing his authority to act for these 
purposes, to enter any premises at all reasonable hours: 

(1) for the purpose of ascertaining whether there are on the premises any works? 
carried out during the war period? which do not comply with planning 
control’, or whether a use® of the premises continues which was begun during 
that period and does not comply with it; 

(2) where a compliance determination application’ has been made to the authority, 
for the purpose of obtaining any information required by the authority for the 
exercise of its functions” in relation to the application”. 

Admission to any premises which are occupied may not be demanded as of right 

unless 24 hours’ notice of the intended entry has been served on the occupier’®. 

Any person who wilfully obstructs any officer of an authority acting in the exercise of 
the above powers is liable on summary conviction to a fine not exceeding level 1 on the 
standard scale’?. 

If any person who, in compliance with the above provisions, is admitted into a 
factory, workshop or workplace’? discloses to any person any information obtained by 
him in it with regard to any manufacturing process or trade secret, he is liable, unless 
such disclosure was made in the performance of his duty, on summary conviction to 
imprisonment for a term not exceeding three months or a fine not exceeding level 3 on 
the standard scale’?. 


For the meaning of ‘the relevant date’ see para 899 note 7 ante. 

For the meaning of ‘authority responsible for enforcing planning control’ see para 902 note 4 ante. 
For the meaning of ‘works’ see para 899 note 2 ante. 

For the meaning of ‘war period’ see para 899 note 1 ante. 

For the meaning of references to non-compliance with planning control see para 899 note 3 ante. 
For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of ‘a compliance determination application’ see para 901 note 3 ante. 
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8 Te for the exercise of the authority' functions under the Town and Country Planning Act 1990 s 302 and 
Sch 15: see para 899 et seq ante, para 905 et seq post. For the meaning of ‘functions’ see para 2 note 1 


ante. 

9 Ibid Sch 15 para 14(1). 

10 Ibid Sch 15 para 14(2). As to the service of notices see para 903 ante. 

11 Ibid Sch 15 para 14(3). For the meaning of ‘the standard scale’ see para 53 note 10 ante. 

12 As to the meaning of ‘factory, workshop or workplace’ see para 58 note 5 ante. 

13 Town and Country Planning Act 1990 Sch 15 para 14(4) (prospectively amended by the Criminal Justice 
Act 2003 ss 280(1), 332, Sch 25 para 86, Sch 37 Pt 9, as from a day to be appointed under s 336(3), (4); 
at the date at which this title states the law, no such day had been appointed). Until that amendment is 
brought into force, the Town and Country Planning Act 1990 Sch 15 para 14(4) has effect with the 
addition, after the words ‘on the standard scale” of the words ‘or to imprisonment for a term not 
exceeding three months”. 


905. Opportunity for hearing. On any compliance determination application! or 
any appeal?, the applicant or, in the case of an application referred’ to the Secretary of 
State! (or, in relation to Wales, to the National Assembly for Wales?) for decision or an 
appeal to him or to the Assembly, the applicant or the authority responsible for enforcing 
the planning control? in question, may require the authority by which the application is 
to be determined or, as the case may be, the Secretary of State or the Assembly to give 
the applicant or authority an opportunity before the application or appeal is determined 
of appearing before, and being heard by, a person appointed by the authority or, as the 
case may be, by the Secretary of State or the Assembly for the purpose”. 


1 For the meaning of ‘a compliance determination application’ see para 901 note 3 ante. 
le any appeal under the Town and Country Planning Act 1990 s 302(5), Sch 15: see para 899 et seq ante, 
para 906 et seq post. 

3 As to reference of applications to the Secretary of State or the National Assembly for Wales see para 907 
post. 

4 As to the Secretary of State see para 19 ante. 

5 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 15, so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

6 For the meaning of “authority responsible for enforcing planning control’ see para 902 note 4 ante. 

7 Town and Country Planning Act 1990 Sch 15 para 12. As to powers of entry see para 904 ante. 


B. PROCEDURE 


206. Making of application. A compliance determination application! may be 
made with respect to any land?: 

(1) by the owner? or occupier of the land; or 

(2) by any person who proves that he has or intends to acquire an interest in the 

land which will be affected by a compliance determination* or that he has borne 
any of the cost of carrying out works” on the land during the war period’. 

In the case of land owned or occupied by or on behalf of the Crown, or leased to, or 
to a person acting on behalf of, the Crown, or with respect to which it is proved that 
there is held, or intended to be acquired, by or on behalf of the Crown an interest in the 
land which will be so affected” or that any such costó has been borne by the Crown, a 
compliance determination application may be made by any person acting on behalf of 
the Crown”. 

A compliance determination application must be accompanied by such plans and 
other information as are necessary to enable the application to be determined!º. 

The authority to which a compliance determination application is made must, within 
14 days from the receipt of the application, publish notice of it in one or more local 
newspapers circulating in the area in which the land is situated and must serve notice of 
1t on any person appearing to the authority to be specially affected by the application!!. 
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The authority must take into consideration any representations made to it in 
connection with the application within 14 days from the publication of the notice??. 


For the meaning of ‘a compliance determination application’ see para 901 note 3 ante. 

For the meaning of land” see para 2 note 10 ante. 

For the meaning of ‘owner’ see para 901 note 5 ante. 

For these purposes, “compliance determination” means a determination given (see para 909 post) on an 

application under the Town and Country Planning Act 1990 s 302(3) (see para 902 ante): s 302(5), 

Sch 15 para 1. 

5 For the meaning of ‘works’ see para 899 note 2 ante. 

6 ‘Town and Country Planning Act 1990 Sch 15 para 2(1). For the meaning of ‘war period” see para 899 
note 1 ante. 

7 le affected as mentioned in ibid Sch 15 para 2(1): see the text and notes 1-6 supra. 

8 le any of the cost mentioned in ibid Sch 15 para 2(1): see the text and notes 1-6 supra. 

9 Ibid Sch 15 para 2(2). 

10 Ibid Sch 15 para 3. 

11 Ibid Sch 15 para 4(1). As to the service of notices see para 903 ante. 

12 Ibid Sch 15 para 4(2). 


ERWIN 


907. Reference of application to the Secretary of State or the Assembly. If 
it appears to the Secretary of State! or, in relation to Wales, to the National Assembly for 
Wales? that it is expedient, having regard to considerations affecting the public interest, 
whether generally or in the locality concerned, that any compliance determination 
application” to an authority or any class or description of such applications should 
instead of being determined? by the authority be referred to him or to the Assembly for 
decision, he or it may give directions to the authority requiring that application, or 
applications of that class or description, to be so referred”. 


1 As to the Secretary of State see para 19 ante. 

2 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 15, so far as 

exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

For the meaning of ‘a compliance determination application’ see para 901 note 3 ante. 

As to the determination of applications see para 909 post. 

5 Town and Country Planning Act 1990 s 302(5), Sch 15 para 10(1). Schedule 15 applies to any such 
reference as if it were an appeal under Sch 15 para 6(2) (see para 911 post) following failure of the 
authority to entertain the application: Sch 15 para 10(2). 


di US 


908. Information to be supplied to the Secretary of State or the Assembly. 

The Secretary of State! or, in relation to Wales, the National Assembly for Wales? may 
give directions to any authority responsible for enforcing planning control? requiring 
that authority to furnish him or the Assembly with such information with respect to 
compliance determination applications” received by the authority as he or the Ably 
considers necessary or expedient in connection with the exercise of his or its statutory” 
functions”. 


1 As to the Secretary of State see para 19 ante, 

2 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 15, so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 For the meanings of ‘authority responsible for enforcing planning control’ and of references to the 
enforcement of planning control see para 902 note 4 ante. 

4 For the meaning of 'a compliance determination application’ see para 901 note 3 ante. 

5 Je under the Town and Country Planning Act 1990 s 302(5), Sch 15: see para 899 et seq ante, 
paras 909-910 post. 

6 Ibid Sch 15 para 11. For the meaning of ‘functions’ see para 2 note 1 ante. 


909. Determination of applications. Where a compliance determination 
application! is made to an authority, the authority must determine whether the works? 
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or use? in question fail to comply with any planning control which Ee authority is 
responsible for enforcing? and, if so, must specify the control in question?. 

Where the authority determines that works or a use fail or fails so to comply, the 
authority must further determine whether, having regard to all relevant circumstances, 
the works or use shall, notwithstanding the failure, be deemed so to comply, either 
unconditionally or subject to such conditions as to the time for which the works or use 
may be continued, the carrying out of alterations, or other matters, as the authority 


thinks expedient”. 
Any compliance determination? is? final”. 


For the meaning of “a compliance determination application” see para 901 note 3 ante. 

For the meaning of ‘works’ see para 899 note 2 ante. 

For the meaning of “use” see para 221 note 4 ante. 

For the meaning of references to non-compliance with planning control see para 899 note 3 ante. 

For the meanings of “authority responsible for enforcing planning control” and of references to the 

enforcement of planning control see para 902 note 4 ante. 

6 Town and Country Planning Act 1990 s 302(5), Sch 15 para 5(1). As to appeals against compliance 
determinations see para 911 post. 

7 Ibid Sch 15 para 5(2). As to the validity of such determinations see para 902 note 7 ante. 

For the meaning of “compliance determination” see para 906 note 4 ante. 

9 Ie subject to the Town and Country Planning Act 1990 Sch 15 para 9 (see para 910 post) and to any 
determination or decision of the Secretary of State or the National Assembly for Wales on an appeal 
under Sch 15 para 7 (see para 911 post). 

10 Ibid Sch 15 para 8. 
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910. Fresh applications where alteration in circumstances. Where a 
compliance determination! has been given that works? on land? or a use? of land shall 
not be deemed to comply with planning control or shall be deemed to comply® with it 
subject to conditions, then, if a person entitled to make a compliance determination 
application’ with respect to the land satisfies the authority, or on appeal? the Secretary of 
State? or, in relation to Wales, the National Assembly for Wales!º, that there has been a 
material change of circumstances since the previous application was determined, he may 
make a subsequent application and, on such an application, the authority, or on appeal 
the Secretary of State or the Assembly, may substitute for the compliance determination 
such determination as appears proper having regard to all relevant circumstances!!, 


For the meaning of ‘compliance determination’ see para 906 note 4 ante. 

For the meaning of ‘works’ see para 899 note 2 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of references to non-compliance with planning control see para 899 note 3 ante. 

For the meaning of references to compliance with planning control see para 899 note 3 ante. 

For the meaning of ‘a compliance determination application’ see para 901 note 3 ante; and as to persons 

entitled to make such applications see para 906 ante. 

8 As to appeals see para 911 post. 

9 As to the Secretary of State see para 19 ante. 

10 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 15, so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

11 Town and Country Planning Act 1990 s 302(5), Sch 15 para 9. 
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911. In general. Where the applicant is aggrieved’ by a compliance 
determination’, or where a person by whom representations have been made? is 
aggrieved by such a determination, he may appeal to the Secretary of State* or, in 
relation to Wales, to the National Assembly for Wales?. 
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The applicant may also appeal if he is aggrieved by the failure of the authority 
responsible for enforcing planning control to determine the application within two 
months from the last day on which representations may be made” and has served notice 
on the authority that he appeals to the Secretary of State or the Assembly?. 

Any such appeal must be made within the period of 28 days after the applicant has 
notice of the determination or, in the case of an appeal against the failure of the 
authority duly to determine an application”, after the applicant has served notice on the 
authority of the appeal, or within such extended period as the Secretary of State or the 
Assembly may allow’®. 

On such an appeal the Secretary of State or the Assembly may give, in substitution for 
the determination, if any, given by the authority, such determination as appears to him 
or to it to be proper having regard to all relevant circumstances, or, if he or it is satisfied 
that the applicant was not a person entitled to make the application, may decide that the 
application is not to be entertained!!. 

At any stage of the proceedings on such an appeal to him or to the Assembly the 
Secretary of State or the Assembly may, and must if so directed by the High Court, state 
in the form of a special case for the opinion of the High Court any question of law 
arising in connection with the appeal’. 

Any determination or decision of the Secretary of State or the Assembly on such an 
appeal? is final"? 


1 As to the meaning of ‘person aggrieved’ see ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 66. 

2 For the meaning of ‘compliance determination’ see para 906 note 4 ante. 

3 Ie as mentioned in the Town and Country Planning Act 1990 s 302(5), Sch 15 para 4: see para 906 ante. 

4 As to the Secretary of State see para 19 ante. 

5 Town and Country Planning Act 1990 Sch 15 para 6(1). As to the transfer of functions under Sch 15, so 
far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

6 For the meaning of ‘authority responsible for enforcing planning control’ see para 902 note 4 ante. 

7 Te under the Town and Country Planning Act 1990 Sch 15 para 4: see para 906 ante. 

8 Ibid Sch 15 para 6(2). Any failure so to give a determination is taken on the service of such notice of 
appeal as a final refusal by the authority to entertain the application: Sch 15 para 8. As to the mode of 
serving notices see para 903 ante. 

9 Te in the case of an appeal under ibid Sch 15 para 6(2): see the text to notes 6-8 supra. 

10 Ibid Sch 15 para 6(3). 

11 Ibid Sch 15 para 7(1). 

12 Ibid Sch 15 para 7(2). 

13 Ie any determination or decision on an appeal under ibid Sch 15 para 7: see the text to notes 11-12 
supra. 

14 Ibid Sch 15 para 8. 
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9. COMPENSATION 


(1) EXERCISE OF FUNCTIONS 


912. Authority to which claims for compensation to be made. Claims 1 
payment of compensation! must? be made to and paid by the local planning authority 
which took the action by virtue of which the claim arose or, where that action was 
taken by the Secretary of State* or, in relation to Wales, by the National Assembly for 
Wales?, the local planning authority from which the appeal was made to him or to the 
Assembly or which referred the matter to him or to it or, in the case of an order made 
or notice served” by him or by the Assembly, the appropriate authority”; and references 
for those purposes to a local planning authority are to be construed accordingly’. 

After consultation” with all the authorities concerned, the Secretary of State or the 
Assembly may, however, direct that, where a local planning authority is liable to pay 
compensation!” in any particular case or class of case, that authority shall be entitled to 
be reimbursed the whole of the compensation or such proportion of it as he or the 
Assembly may direct from one or more authorities specified in the direction!!, 

In England, the local planning authority by which compensation is to be paid and to 
which claims for compensation are to be made where a purchase notice is served’? is the 
district planning authority’. 


1 Te (1) in England, claims for payment of compensation under the Town and Country Planning Act 1990 
s 107 (as amended) (see para 914 post) (including s 107 (as amended) as applied by s 108 (as amended) 
(see para 915 post)), s 115(1)—-(4) (see para 923 post), s 186 (as amended) (see para 581 ante) and s 223 
(see para 832 ante); (2) in Wales, claims for payment of compensation under s 107 (as amended), 
(including s 107 (as amended) as applied by s 108 (as amended), s 115(1)-(4) and s 186 (as amended). 

2 Ie subject to ibid s 1(5)(c) (as amended), Sch 1 para 16(3), s 1(6), Sch 1A para 8(3) (as added: see the text 
and notes 9-11 infra. 

3 As to local planning authorities see para 28 et seq ante. 

4 Asto the Secretary of State see para 19 ante. 

5 As to the transfer of functions under the Town and Country Planning Act 1990 Sch 1A (as added), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

6 le by virtue of the Town and Country Planning Act 1990 s 100 (as amended) (see para 544 ante), s 104 
(see para 550 ante) or s 185 (see para 580 ante). 

7 For these purposes, ‘appropriate authority’ means: (1) in England, (a) in the case of a claim for 
compensation under ibid s 107 (as amended) or s 108 (as amended), the local planning authority which 
granted, or is to be treated for the purposes of s 107 (as amended) as having granted, the planning 
permission the revocation or modification of which gave rise to the claim; (b) in the case of a claim for 
compensation under s 115(1)-(4) or s 186 (as amended), the local planning authority named in the 
relevant order or stop notice of the Secretary of State; (c) im the case of a claim for compensation under 
s 223, the district planning authority; (2) in Wales, (a) in the case of a claim for compensation under ibid 
s 107 {as amended) or s 108 (as amended), the local planning authority which granted, or is to be treated 
for the purposes of s 107 (as amended) as having granted, the planning permission the revocation or 
modification of which gave rise to the claim; (b) in the case of a claim for compensation under 
s 115(1)-(4) or s 186 (as amended), the local planning authority named in the relevant order or stop 
notice of the National Assembly for Wales: Sch 1 para 16(2), Sch 1A para 8(2) (Sch 1A added by the 
Local Government (Wales) Act 1994 s 18, Sch 4). In relation to Wales, the Town and Country Planning 
Act 1990 Sch 1A para 8 (as so added) applies only in relation to any area for which, by virtue of any 
provision made under s 6, s 7 or s 8 (see paras 34-36 ante), there is more than one local planning 
authority: Sch 1A para 3 (as so added). In relation to England, Sch 1 para 16 does not apply in Greater 
London: Sch 1 para 21(1). As to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) 
para 29; for the meaning of'stop notice’ see para 577 ante; and for the meaning of ‘planning permission’ 
see para 43 note 6 ante. As to district planning authorities (of which there are none in Wales) see para 28 
ante. 

8 Ibid Sch 1 para 16(1) (amended by the Planning and Compensation Act 1991 ss 31, 84 (6), Sch 6 paras 8, 
39, Sch 19 Pt II); Town and Country Planning Act 1990 Sch 1A para 8(1) (as added: see note 7 supra). 

9 For the meaning of ‘consult’ see para 2 note 1 ante. 
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10 le under the provisions specified in the Town and Country Planning Act 1990 Sch 1 para 16(1) (as 
amended) or Sch 1A para 8(1) (as added): see note 1 supra. 

11 Ibid Sch 1 para 16(3), Sch 1A para 8(3) (as added: see note 7 supra). 

12 Te under ibid s 144(2) (as amended): see para 977 post. 

13 Ibid Sch 1 para 16(4). 

913. Contributions by ministers towards compensation paid by local 


authorities. Where compensation is payable! by a local authority? or National Park 
authority” in consequence of any specified decision or order* and that decision or order 
was given or made wholly or partly in the interest of a service which is provided by a 
government department? and the cost of which is defrayed out of money provided by 
Parliament, the minister” responsible for the administration of that service may pay to 
that authority a contribution of such amount as he may with the consent of the Treasury 


determine?. 

1 Te under the Town and Country Planning Act 1990. 

2 For the meaning of local authority’ see para 3 note 3 ante. 

3 As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 


et seg. 

le any decision or order given or made under the Town and Country Planning Act 1990 Pt HI 
(ss 55-106B) (as amended) (see para 217 et seq ante), the provisions of Pt VI (ss 137-171) (as amended) 
(see para 966 et seq post) relating to purchase notices, Pt VII (ss 171A-196C) (as amended) (see para 551 
et seq ante), Pt VIII (ss 197-225) (as amended) (see para 769 et seq ante) or Sch 5 (as amended) (see 
para 711 et seq ante), Sch 6 (as amended) (see para 621 et seq ante) or Sch 9 (as amended) (see para 757 
et seq ante). For the meaning of ‘purchase notice’ see para 966 post. 

Where compensation is payable by a local authority under the Town and Country Planning Act 1990 
or the Planning (Listed Buildings and Conservation Areas) Act 1990 (see para 1072 et seq post) or the 
Planning (Hazardous Substances) Act 1990 (see para 1212 et seq post) in consequence of any decision or 
order given or made under the Town and Country Planning Act 1990 Pt III (as amended), Pt VIII (as 
amended) or the provisions of Pt VI (as amended) relating to purchase notices or the Planning (Listed 
Buildings and Conservation Areas) Act 1990 or the Planning (Hazardous Substances) Act 1990, then, if 
that decision or order was given or made wholly or partly in consequence of the land to which it relates 
being likely to be required for the provision in England of a terminal for, or of other works for the 
purposes of, a railway linking England with France and passing under the English Channel, the minister 
may pay to that authority a contribution of such amount as he may with the consent of the Treasury 
determine: see the Transport Act 1968 s 142(2) (amended by the Planning (Consequential Provisions) 
Act 1990 s 4, Sch 2 para 22(5)). See further RAILWAYS, INLAND WATERWAYS AND PIPELINES vol 39(1) 
(Reissue) para 8. 

For the meaning of ‘government department’ see para 3 note 5 ante. 

In relation to Wales, the functions formerly exercised by the Secretary of State for Wales under s 305 are 
transferred to the National Assembly for Wales, but not the functions of other ministers mentioned 
therein: see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended). As to the Assembly see para 20 ante. 

Town and Country Planning Act 1990 s 305(1), (2). Any expenses incurred by any government 
department, including the Secretary of State, under s 305 must be paid out of money provided by 
Parliament: see s 311(2)(d); and para 51 ante at head (d) in the text. This does not, however, apply in 
relation to any expenses incurred by the National Assembly for Wales: see the Government of Wales 
Act 1998 s 89; and CONSTITUTIONAL LAW AND HUMAN RIGHTS. 


(2) COMPENSATION FOR REVOCATION OF PLANNING 
PERMISSION ETC 


914. Compensation where planning permission revoked or modified. 
Where planning permission! is revoked or modified’, then, if, on a claim made to the 
local planning authority? within the prescribed time” and in the prescribed manner”, it is 
shown that a person interested in the land® or in minerals’ in, on or under it: 


(1) has incurred expenditure in carrying out work* which is rendered abortive by 
the revocation or modification; or 
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(2) has otherwise sustained loss or damage which is directly attributable to the 


revocation or modification, 
the local planning authority must pay that person compensation in respect of that 


expenditure, loss or damage”. 
No such compensation may be paid, however, in respect of: 
(a) any work carried out before the grant of the permission which is revoked or 


modified; or y 

(b) any other loss or damage arising out of anything done or omitted to be done 
before the grant of that permission, other than loss or damage consisting of 
depreciation of the value of an interest in land!º. 

Furthermore, where planning permission for development consisting of the winning 
and working of minerals!! or involving the depositing of mineral waste!? is revoked or 
modified, no compensation may be paid under the above provisions in respect of any 
buildings”, plant or machinery, unless the claimant can prove that he is unable to put 
them to a reasonably beneficial use or to put them to a reasonably beneficial use except 
at the loss claimed'*. Where a claim for compensation under the above provisions 
includes a claim for expenditure or loss in respect of buildings, plant or machinery to 
which this restriction applies, the Lands Tribunal'® may give directions that that part of 
the claim be severed from the remainder of the claim and be dealt with at such later date 
as may be fixed by the tribunal, either in such directions or subsequently on application 
by either party'®. 


1 For the meaning of ‘planning permission’ see para 43 note 6 ante. 
Ie by an order under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. In 
Pt IV (ss 107-118) (as amended) (see the text and notes 3-10 infra; and para 915 et seq post), any 
reference to an order under s 97 (as amended) includes a reference to an order under the provisions of 
s 97 (as amended) as applied by s 102(3) (see para 547 ante) or, subject to s 116 (as substituted) (see 
para 925 post), by s 102(8) (as amended), Sch 9 para 1(3) (as substituted) (see para 758 ante): s 107(5) 
(amended by the Planning and Compensation Act 1991 s 21, Sch 1 para 1, 8). 

3 As to local planning authorities see para 28 et seq ante 

4 Asto the time so prescribed see para 581 note 13 ante. For the meaning of ‘prescribed’ see para 16 note 
5 ante. 


5 As to the manner so prescribed see para 581 note 14 ante. 


6 “Person interested in the land’ includes any person who has an enforceable interest as against the owner to 
use the land: Pennine Raceway Ltd v Kirklees Metropolitan Borough Council [1983] QB 382, [1982] 3 All ER 
628, CA (contractual licence). For the meaning of ‘land’ see para 2 note 10 ante. 

7 For the meaning of ‘minerals’ see para 16 note 2 ante. 


8 For these purposes, any expenditure incurred in the preparation of plans for the purposes of any work, or 
upon other similar matters preparatory to it, is to be taken to be included in the expenditure incurred in 
carrying out that work: Town and Country Planning Act 1990 s 107(2). The test whether matters qualify 
is whether they are such that without them an architect would lack the necessary information to carry 
out his instructions; legal costs in connection with a provisional contract for purchase of the land may be 
included, and so may proper recompense for time and out-of-pocket expenses incurred in collecting all 
information necessary to the submission of the planning application: Evans v Cheshire County Council 
(1952) 3 P & CR 50, Lands Tribunal. As to the claimant’s labour see Biggs v Buckinghamshire County 
Council (1953) 3 P & CR 404, Lands Tribunal. However, in construing a similar enactment now 
repealed, the tribunal held that “other similar matters’ must be construed ejusdem generis with ‘plans’ and 
directly associated with the physical work on the site, so that specifications and bills of quantities may be 
included but not the cost of raising capital: Southern Olympia (Syndicate) Ltd v West Sussex County Council 
(1952) 3 P& CR 60, Lands Tribunal. The cost of plans may be claimed even though they were prepared 
for a previous application for permission which was refused: Holmes v Bradfield Rural District Council 
[1949] 2 KB 1, [1949] 1 All ER 381, DC. 

2 Town and Country Planning Act 1990 s 107(1). As to the authority to which claims for compensation 
under s 107 (as amended) must be made see para 912 ante. 

Compensation payable under s 107(1) carries interest at the rate for the time being prescribed under 
the Land Compensation Act 1961 s 32 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 
Reissue) para 125 note 5) from the date of the order under the Town and Country Planning Act 1990 
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s 97 (as amended) (see para 541 ante) until payment: Planning and Compensation Act 1991 s 80(1), 
Sch 18 Pt I. As to payments on account of compensation or interest see s 80(2), (3); and para 581 note 15 
ante. 

The Lands Tribunal has allowed, subject to an allowance for deferment, loss of anticipated future 
profits under a specific contract which the claimants would almost certainly have been awarded (Hobbs 
(Quarries) Ltd v Somerset County Council (1975) 30 P & CR 286, Lands Tribunal), but loss of profit and 
goodwill from a business which would have been established, but never in fact existed, is too remote 
(Halford v Oxforshire County Council (1952) 2 P & CR 358, Lands Tribunal; Evans v Cheshire County 
Council (1952) 3 P & CR. 50, Lands Tribunal); and the costs of an appeal against the revocation order do 
not qualify (Evans v Cheshire County Council supra at 56). The claimant was held to have suffered no loss 
where the development was carried out under a later permission (Ellis v Worcestershire County Council 
(1961) 12 P & CR 178, Lands Tribunal), nor where planning permission for an agricultural cottage was 
modified by the imposition of a condition restricting occupation to persons employed or last employed in 
agriculture (Wilson v West Sussex County Council [1963] 2 QB 764, [1963] 1 All ER 751, CA). 

10 Town and Country Planning Act 1990 s 107(3). In calculating for these purposes the amount of any loss 
or damage consisting of depreciation of the value of an interest in land, it is to be assumed that planning 
permission would be granted: 

(1) subject to the condition set out in s 111(5) (as substituted), Sch 10 (see para 921 post), for any 
development of the land of a class specified in s 107(4) (as amended), Sch 3 para 1 (see para 920 
post) (s 107(4) (amended, in relation to claims made on or after 16 November 1990, by the 
Planning and Compensation Act 1991 s 31(4), Sch 6 paras 8, 13(1), (2))); 

(2) for any development of a class specified in the Town and Country Planning Act 1990 Sch 3 para 2 
(see para 920 post) (s 107(4) (as so amended)). 

The Town and Country Planning Act 1990 s 107(4) (as so amended) is to be given its plain meaning 
notwithstanding that such a construction could result in anomalies: see Canterbury City Council v Colley 
[1993] AC 401, [1993] 1 All ER 591, HL (decided under the Town and Country Planning Act 1971 
s 164(4) (repealed; re-enacted in the Town and Country Planning Act 1990 s 107(4) (as originally 
enacted)). 

11 For the meaning of ‘development consisting of the winning and working of minerals’ for these purposes 
see para 221 note 4 ante. 

12 For the meaning of “depositing of mineral waste” see para 16 note 3 ante. 

13 For the meaning of ‘building’ see para 2 note 10 ante. á 

14 Town and Country Planning Act 1990 s 107(3A) (s 107(3A), (3B) added by the Town and Country 
Planning (Minerals) Regulations 1995, SI 1995/2863, reg 3, Schedule). As to the meaning of ‘reasonably 
beneficial use’ cf the Town and Country Planning Act 1990 s 138 (as amended); and para 968 post. 

15 As to the Lands Tribunal see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 202 et 
seg. 

16 Town and Country Planning Act 1990 s 107(3B) (as added: see note 14 supra). 


915. Compensation for refusal or conditional grant of planning permission 
formerly granted by development order. The statutory provisions relating to 
compensation set out in the previous paragraph' apply, where: 

(1) planning permission? granted by a development order” or a local development 
order* is withdrawn, whether by the revocation or amendment of the order or 
by the issue of directions under powers conferred by the order; and 

(2) on an application made under the relevant statutory provisions” planning 
permission for development” formerly permitted by that order is refused, or is 
granted subject to conditions other than those imposed by that order, 

as if the planning permission granted by the development order had been granted” by 
the local planning authority? and had been revoked or modified by an order? made by 
the local planning authority!º. 

The above provisions do not, however, apply in relation to planning permission for 
the development of operational land’? of statutory undertakers!2. Nor, as from a day to 
be appointed??, do they apply if: 

(a) development authorised by planning permission granted by a development 

order or local development order is started before the permission is withdrawn, 


and 
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(b) the order includes provision** permitting the development to be completed after 


the permission is withdrawn’>. 
Furthermore, regulations'® may provide that those provisions do not apply where 


planning permission granted by a development order for demolition of buildings”? or 
any description of buildings is withdrawn by the issue of directions under powers 
conferred by the order'®. 


11 
12 


13 


14 
15 


16 


iiy 
18 


le the Town and Country Planning Act 1990 s 107 (as amended): see para 914 ante. 

For the meaning of “planning permission’ see para 43 note 6 ante. 

For the meaning of ‘development order’ see para 252 ante. 

As to local development orders see para 419 et seg ante. 

le under the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended): see para 217 et seq 
ante. 

For the meaning of ‘development’ see para 217 ante. 

See note 5 supra. 

As to local planning authorities see para 28 et seg ante 

le by an order under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. 
Ibid s 108(1) (s 108(1), (2), (4) amended by the Planning and Compulsory Purchase Act 2004 s 40(2)(h), 
partly as from a day to be appointed under s 121. At the date at which this title states the law, 6 August 
2004 had been appointed for limited purposes only: see para 4 ante). As to the authority to which claims 
for payment of compensation under the Town and Country Planning Act 1990 s 107 (as amended) (see 
para 914 ante) as applied by s 108 (as amended) must be made see para 912 ante; and as to the time 
within which and the manner in which claims must be made see para 581 ante at notes 13-14 
respectively. Compensation payable under s 107(1) (see para 914 ante) (as applied by s 108(1) (as so 
amended)) carries interest at the rate for the time being prescribed under the Land Compensation 
Act 1961 s 32 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 125 note 5) from 
the date planning permission is refused or granted subject to conditions until payment: Planning and 
Compensation Act 1991 s 80(1), Sch 18 Pt I. As to payments on account of compensation or interest see 
s 80(2), (3); and para 581 note 15 ante, 

There is no requirement in the Town and Country Planning Act 1990 s 108(1) (as amended) that an 
application must relate solely to development formerly permitted by a development order (see Slot v 
Guildford Borough Council (1992) 64 P & CR 329, [1993] 1 EGLR 213, Lands Tribunal); but an 
application for development substantially different from that formerly permitted does not satisfy the 
statutory requirements (Strandmill Ltd v Epping Forest District Council (1992) 64 P & CR 370, Lands 
Tribunal). 

Where planning permission granted by a development order or a local development order is 
withdrawn by revocation or amendment of the order, the Town and Country Planning Act 1990 s 108 (as 
amended) applies only if the application referred to in s 108(1)(b) (see head (2) in the text) is made before 
the end of the period of 12 months beginning with the date on which the revocation or amendment 
came into operation: s 108(2) (as so amended). The date when an application is made is the earliest date 
when it is received by the local planning authority, not the date when it is posted: Camden London 
Borough Council v ADC Estates Ltd (1990) 88 LGR 956, CA. 

For the meaning of “operational land’ see para 1010 post. 

Town and Country Planning Act 1990 s 108(3). For the meaning of'statutory undertakers’ see para 1009 
post. 

le as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, no such day had been appointed. 

le in pursuance of the Town and Country Planning Act 1990 s 61D (as added): see para 425 ante. 

Ibid s 108(3A) (prospectively added by the Planning and Compulsory Purchase Act 2004 s 118(1), Sch 6 
paras 1, 6, as from a day to be appointed: see note 13 supra). 

Ie made by virtue of the Town and Country Planning Act 1990 s 108(4) (as added: see note 18 infra). At 


the date at which this title states the law no such regulations had been made. As to the making of 
regulations generally see para 3 ante. 


For the meaning of ‘building’ see para 2 note 10 ante. 


Town and Country Planning Act 1990 s 108(4) (added by the Planning and Compensation Act 1991 
s 13(3); amended by the Planning and Compulsory Purchase Act 2004 s 40(2)(h)). 


216. Apportionment of compensation for depreciation. Where compensation 
becomes payable’ which includes compensation for depreciation? of an amount 
exceeding £20, the local planning authority? must: 


(1) if it appears to the authority to be practicable to do sO, apportion the amount of 
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the compensation for depreciation between different parts of the land to which 
the claim for that compensation relates; and 

(2) give particulars of any such apportionment to the claimant and to any other 
person entitled to an interest in land which appears to the authority to be 
substantially affected by the apportionment’. 

In carrying out an apportionment under head (1) above, the local planning authority 
must divide the land into parts, and must distribute the compensation for depreciation 
between those parts according to the way in which different parts of the land appear to 
the authority to be differently affected by the order or, in a case where planning 
permission formerly granted by a development order has been withdrawn, refused, or 
granted subject to conditions”, the relevant planning decision”, in consequence of which 
the compensation is payable’. 

Regulations for these purposes must make provision® for: 

(a) enabling the claimant and any other person to whom particulars of an 
apportionment have been so given, or who establishes that he is entitled to an 
interest in land which is substantially affected by such an apportionment, if he 
wishes to dispute the apportionment, to require it to be referred to the Lands 
Tribunal; 

(b) enabling the claimant and every other person to whom particulars of any such 
apportionment have been so given to be heard by the tribunal on any such 
reference of that apportionment; and 

(c) requiring the tribunal, on any such reference, either to confirm or to vary the 
apportionment and to notify the parties of the decision of the tribunal. 

Where, however, on such a reference to the Lands Tribunal it is shown that an 
apportionment relates wholly or partly to the same matters as a previous apportionment, 
and is consistent with that previous apportionment in so far as it relates to those matters, 
the tribunal may not vary the apportionment in such a way as to be inconsistent with 
the previous apportionment so far as it relates to those matters!º. 


1 le under the Town and Country Planning Act 1990 s 107 (as amended): see para 914 ante. 

2 For these purposes, and for the purposes of ibid s 110 (as amended) (see para 917 post), ‘compensation 
for depreciation’ means so much of any compensation payable under s 107 (as amended) as is payable in 
respect of loss or damage consisting of depreciation of the value of an interest in land; and ‘interest’, 
where the reference is to an interest in land, means the fee sunple or a tenancy of the land and does not 
include any other interest in it: s 109(6) (amended by the Planning and Compensation Act 1991 s 31(4), 
Sch 6 para 8, 14). For the meaning of ‘land’ see para 2 note 10 ante; and for the meaning of ‘tenancy’ see 
para 16 note 9 ante. 

As to local planning authorities see para 28 et seq ante 

Town and Country Planning Act 1990 s 109(1). 

Te a case falling within ibid s 108 (as amended): see para 915 ante. 

For these purposes, and for the purposes of ibid s 110 (as amended) (see para 917 post), ‘relevant planning 
decision’ means the planning decision by which planning permission is refused, or is granted subject to 
conditions other than those previously imposed by the development order or local development order: 
s 109(6) (as amended (see note 2 supra); further amended by the Planning and Compulsory Purchase 
Act 2004 s 40(2)(1), partly as from a day to be appointed under s 121). For the meaning of ‘development 
order’ see para 252 ante; and as to local development orders see para 419 et seq ante. 

Except in so far as the context otherwise requires, ‘planning decision’ means a decision made on an 
application under the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended) (see 
para 217 et seg ante): s 336(1). With respect to references in the Town and Country Planning Act 1990 
to planning decisions: (1) in relation to a decision altered on appeal by the reversal or variation of the 
whole or part of it, such references are to be construed as references to the decision as so altered; (2) in 
relation to a decision upheld on appeal, such references are to be construed as references to the decision 
of the local planning authority and not to the decision of the Secretary of State or, in relation to Wales, 
of the National Assembly for Wales on the appeal; (3) in relation to a decision given on an appeal in the 
circumstances mentioned in s 78(2) (as amended) (see para 598 ante), such references are to be construed 
as references to the decision so given; (4) the time of a planning decision, in a case where there is or was 
an appeal, is to be taken to be or have been the time of the decision as made by the local planning 
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authority, whether or not that decision is or was altered on that appeal, or, in the case ofa decision given 
on an appeal in the circumstances mentioned in s 78(2) (as amended), the end of the period there 
mentioned: s 336(5). As to the Secretary of State see para 19 ante; as to the transfer of town and country 
planning functions, so far as exercisable in relation to Wales, to the Assembly see the National Assembly 
for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the 
Assembly see para 20 ante. 

For the meaning of “planning permission” see para 43 note 6 ante. 
Town and Country Planning Act 1990 s 109(2). 
le subject to ibid s 109(4): see the text and note 10 infra. ` 
Ibid s 109(3). At the date at which this title states the law no such regulations had been made but, by 
virtue of the Planning (Consequential Provisions) Act 1990 s 2 (see para 2 ante), the Town and Country 
Planning (Compensation and Certificates) Regulations 1974, SI 1974/1242, reg 7 has effect as if so 
made. As to the making of regulations generally see para 3 ante. 

If the claimant or any other person to whom particulars of an apportionment have been given, or 
who claims that he is entitled to an interest in land which is substantially affected by such apportionment, 
wishes to dispute the apportionment, he may within 30 days of the issue of the notice give notice in 
writing to the Lands Tribunal that he disputes the apportionment, and thereupon the dispute must be 
referred to the tribunal: see reg 7(1). The claimant and any other person to whom particulars of the 
apportionment have been given or who establishes that he is entitled to an interest in land which is 
substantially affected by the apportionment must, on compliance with the rules of the Lands Tribunal for 
the time being in force, be afforded an opportunity to be heard in any dispute before the tribunal under 
reg 7: reg 7(3). The Lands Tribunal must by its decision either confirm or vary the apportionment, and 
must notify the parties of its decision: reg 7(4). 

On a reference to the Lands Tribunal by virtue of the Town and Country Planning Act 1990 s 109(3), 
s 109(1), (2), so far as it relates to the making of an apportionment, applies with the substitution, for 
references to the local planning authority, of references to the Lands Tribunal: s 109(5). 


10 Ibid s 109(4). 


917. Registration of compensation for depreciation. Where compensation 
becomes payable’ which includes compensation for depreciation? of an amount 
exceeding £20, the local planning authority? must give notice to the Secretary of State? 
or, in relation to Wales, to the National Assembly for Wales? that such compensation has 
become payable, specifying the amount of the compensation for depreciation and any 
apportionment* of it”. 


Where the Secretary of State or the Assembly is given such notice, he or it must cause 


notice of that fact to be deposited: 
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(1) with the council of the district®, Welsh county, county borough or London 
borough” in which the land!” is situated; and 

(2) if that council is not the local planning authority, with the local planning 
authority!?, 

Notices so deposited: 

(a) must specify the order or, in a case where planning permission formerly granted 
by a development order has been withdrawn, refused, or granted subject to 
conditions!?, the relevant planning decision'*, and the land to which the claim 
for compensation relates, and the amount of compensation and any 
apportionment of it!*; and 

(b) are local land charges’. 


le under the Town and Country Planning Act 1990 s 107 (as amended): see para 914 ante. 

For the meaning of ‘compensation for depreciation’ see para 916 note 2 ante. 

As to local planning authorities see para 28 et seq ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 110 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
le under the Town and Country Planning Act 1990 s 109 (as amended): see para 916 ante. 

Ibid s 110(1). 

As to district councils (of which there are none in Wales) see para 28 ante. 

For the meaning of ‘London borough’ see para 28 note 7 ante. 
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For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 110(2) (amended by the Local Government (Wales) Act 1994 
s 20(4)(b), Sch 6 Pt II para 24(2)). 

le in a case falling within the Town and Country Planning Act 1990 s 108 (as amended): see para 915 
ante. 

For the meaning of ‘relevant planning decision’ see para 916 note 6 ante. 

Town and Country Planning Act 1990 s 110(3). 

Ibid s 110(4). For the purposes of the Local Land Charges Act 1975 (see generally LAND CHARGES), the 
council with which any such notice is deposited is to be treated as the originating authority as respects 
the charge constituted by it: Town and Country Planning Act 1990 s 110(4). 


918. Recovery of compensation on subsequent development. No person 
may carry out any development!: 


on 


(1) which is development of a residential, commercial or industrial character and 
consists wholly or mainly of the construction of houses, flats, shop or office 
premises, or industrial buildings including warehouses, or any combination of 
them; or 

(2) which consists in the winning and working of minerals?; or 

(3) to which, having regard to the probable value of the development, it is in the 
opinion of the Secretary of State? or, in relation to Wales, of the National 
Assembly for Wales? reasonable that these provisions should apply, 

land? in respect of which a notice (‘a compensation notice’) is registered” until any 


amount which is recoverable’ in respect of the compensation specified in the notice has 
been paid or secured to the satisfaction of the Secretary of State or the Assembly®. 


These provisions do not, however, apply: 

(a) to any development by virtue of head (3) above if, on an application made to 
him or to it for the purpose, the Secretary of State or the Assembly has certified 
that, having regard to the probable value of the development, it is not in his or 
the Assembly's opinion reasonable that these provisions should apply to it”; 

(b) to development in specified circumstances'® in accordance with modified or 
conditional planning permission", 

(c) to any development of a specified’? class!?. 

If any person initiates any development to which these provisions apply in 


contravention of them, the Secretary of State or the Assembly may serve a notice on 
him: 


RUN 


CONN Mm 


(i) specifying the amount appearing to the Secretary of State or the Assembly to be 
the amount recoverable’ in respect of the compensation in question; and 


(ii) requiring him to pay that amount to the Secretary of State or the Assembly 


within such period as may be specified'” in the notice’®. 


For the meaning of ‘development’ see para 217 ante. 
For the meaning of ‘the winning and working of minerals’ see para 16 note 2 ante. 
As to the Secretary of State see para 19 ante. 
As to the transfer of functions under the Town and Country Planning Act 1990 s 111 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
For the meaning of ‘land’ see para 2 note 10 ante. 
le under the Town and Country Planning Act 1990 s 110 (as amended): see para 917 ante. 
le under ibid s 111 (as amended) in accordance with s 112 (as amended): see para 919 post. 
Ibid s 111(1), (2) (amended by the Planning and Compensation Act 1991 ss 31 (4), 84 (6), Sch 6 paras 8, 
15(a), (b), Sch 19 Pt II). As to compensation payable to the Church Commissioners see the Town and 
Country Planning Act 1990 s 318(3) (as amended); and para 17 ante. 

The purposes authorised for the application of capital money by (1) the Settled Land Act 1925 s 73 
(as amended) (see SETTLEMENTS vol 42 (Reissue) para 808); (2) the Universities and College Estates 
Act 1925 s 26 (as amended) (see EDUCATION vol 15(2) (Reissue) para 1103), include the payment of any 
sum recoverable under the Town and Country Planning Act 1990 s 111 (as amended) or s 112 (as 
amended) (see para 919 post): s 328(1) (s 328 amended by the Trusts of Land and Appointment of 


Para 919 Vol 46(2): Town and Country Planning 430 
Pa DOE  QRRQRo eee 


Trustees Act 1996 s 25(2), Sch 4; the Town and Country Planning Act 1990 s 328(1) amended by the 
Planning and Compensation Act 1991 s 31 (4), Sch 6 paras 8, 37). The purposes authorised as purposes 
for which money can be raised by mortgage by (a) the Settled Land Act 1925 s 71 (as amended) (see 
SETTLEMENTS vol 42 (Reissue) paras 849-850) and (b) the Universities and College Estates Act 1925 s 30 
(as amended) (see EDUCATION vol 15(2) (Reissue) para 1103), include the payment of any sum so 
recoverable: Town and Country Planning Act 1990 s 328(2) (as so amended). 


9 Ibid s 111(3). l l l 
10 Ie where the compensation under ibid s 107 (as amended) (see para 914 ante) specified in the notice 


registered under s 110 (as amended) became payable iņ respect of an order modifying planning 
permission or, in a case falling within s 108 (as amended) (see para 915 ante) of a relevant planning 
decision within the meaning of s 109 (as amended) (see para 916 note 6 ante) granting conditional 
planning permission, development in accordance with that permission as modified by the order or, as the 
case may be, in accordance with those conditions: s 111(4). For the meaning of ‘planning permission’ see 
para 43 note 6 ante. 

11 Ibid s 111(4). 

12 Te any development of a class specified (1) in ibid s 107(4) (as amended), Sch 3 para 1 (see para 920 post) 
which is carried out in accordance with the condition set out in s 111(5) (as substituted), Sch 10 (see 
para 921 post); or (2) in Sch 3 para 2 (see para 920 post). 

13 Ibid s 111(5) (substituted by the Planning and Compensation Act 1991 Sch 6 para 15(c)). 

14 As to the amount recoverable see para 919 post. 

15 The period so specified must not be less than three months after the service of the notice: Town and 
Country Planning Act 1990 s 112(10). As to the service of notices see para 54 ante. 

16 Ibid s 112(9) (amended by the Planning and Compensation Act 1991 Sch 6 para 16(a), Sch 19 Pt Il). 


919. Amount recoverable on subsequent development; payment or 
remission. The amount recoverable! in respect of the compensation specified in a 
compensation notice? which is registered’ is: 

(1) ifthe landt on which the development” is to be carried out (‘the development 
area’) is identical with, or includes, with other land, the whole of the land 
comprised in the notice, the amount of compensation specified in the notice; 

(2) if the development area forms part of the land comprised in the notice, or 
includes part of that land together with other land not comprised in the notice, 
so much of the amount of the compensation specified in the notice as is 
attributable to land comprised in the notice and falling within the development 
area. 

Where, in the case of any land in respect of which such a notice has been so 
registered, the Secretary of State” or, in relation to Wales, the National Assembly for 
Wales? is satisfied, having regard to the probable value of any proper development of that 
land, that no such development is likely to be carried out unless he exercises his or its 
powers under this provision, he or the Assembly may, in the case of any particular 
development, remit the whole or part of any amount otherwise so recoverable”; and, 
where part only of any such amount has been remitted in respect of any land, the 
Secretary of State or the Assembly must cause the notice registered'” to be amended by 
substituting in it, for the statement of the amount of the compensation, in so far as it is 
attributable to that land, a statement of the amount which has been so remitted!?. 
Where, in connection with the development of any land, an amount becomes 
recoverable'? in respect of the compensation specified in such a notice, then, except 
where, and to the extent that, payment of that amount has been so remitted, no amount 
is recoverable in respect of that compensation in so far as it is attributable to that land in 
connection with any subsequent development of it!3, 

An amount recoverable'* in respect of any compensation is payable to the Secretary 
of State or the Assembly either: 

(a) as a single capital payment; or 

(b) as a series of instalments of capital and interest combined: or 

(o) eee series of other annual or periodical payments, of such amounts, and payable 
at such times, as the Secretary of State or the Assembly may direct'5; 
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and, except where the amount so payable is payable as a single capital payment, it must 
be secured by the person by whom the development is to be carried out in such 
manner, whether by mortgage'®, covenant or otherwise, as the Secretary of State or the 
Assembly may direct!”. 

Any sum recovered'* by the Secretary of State or the Assembly must be paid to the 
local planning authority’? which paid the compensation to which that sum relates?°: but, 
in paying any such sum to the local planning authority, the Secretary of State or the 
Assembly must deduct from it the amount of any grant paid by him or by it?! in respect 
of that compensation”?. If, however, the sum recovered by the Secretary of State or the 
Assembly is an instalment of the total sum recoverable, or is recovered by reference to 
development of part of the land in respect of which the compensation was payable, any 
deduction to be so made is a deduction of such amount as the Secretary of State or the 
Assembly may determine to be the proper proportion of the amount of grant paid?. 


Te under the Town and Country Planning Act 1990 s 111 (as amended): see para 918 ante. 

For the meaning of ‘a compensation notice’ see para 918 ante. 

fe under the Town and Country Planning Act 1990 s 110 (as amended): see para 917 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘development’ see para 217 ante. 

Town and Country Planning Act 1990 s 112(1). As to compensation payable to the Church 

Commissioners see para 17 ante; and as to the application of capital money by certain trustees see 

para 918 note 8 ante. 

In relation to compensation specified in a notice registered under s 110 (as amended), references in 

Pt IV (ss 107-118) (as amended) (see para 914 et seq ante; the text and notes 7—23 infra; and para 923 et 

seq post) to so much of the compensation as is attributable to a part of the land to which the notice 

relates are to be construed as follows: (1) if the notice does not include an apportionment under s 109 (as 
amended) (see para 916 ante), the amount of the compensation is treated as distributed rateably according 
to area over the land to which the notice relates; (2) if the notice includes such an apportionment (a) the 
compensation is treated as distributed in accordance with that apportionment as between the different 
parts of the land by reference to which the apportionment is made; and (b) so much of the compensation 
as, in accordance with the apportionment, is attributed to a part of the land is treated as distributed 

rateably according to area over that part: s 110(5). 

7 Asto the Secretary of State see para 19 ante. 

8 Asto the transfer of functions under the Town and Country Planning Act 1990 s 112 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

9 Town and Country Planning Act 1990 s 112(2). 

10 le under ibid s 110 (as amended): see para 917 ante. 

11 Ibid s 112(3). 

12 See note 1 supra. 

13 Town and Country Planning Act 1990 s 112(4). No amount is recoverable under s 111 (as amended) in 
respect of any compensation by reference to which a sum has become recoverable by the Secretary of 
State or the Assembly under s 308 (as amended) (see para 933 post): s 112(5). 

14 See note 1 supra. 

15 Town and Country Planning Act 1990 s 112(6). Before giving a direction under s 112(6)(c) (as so 
modified) (see head (c) in the text), the Secretary of State or the Assembly must take into account any 
representations made by the person by whom the development is to be carried out: s 112(7). 

16 For the meaning of 'mortgage” see para 38 note 6 ante. 

17 Town and Country Planning Act 1990 s 112(8). 

18 See note 1 supra. 

19 As to local planning authorities see para 28 et seq ante 

20 Town and Country Planning Act 1990 s 112(11). 

21 Te under ibid Pt XIV (ss 303-314) (as amended): see paras 48 et seq, 458, 913 ante, paras 933, 994 post. 

22 Ibid s 112(12) (s 112(12), (13) amended by the Planning and Compensation Act 1991 ss 31(4), 84(6), 
Sch 6 paras 8, 16, Sch 19 Pt ID). 

23 Town and Country Planning Act 1990 s 112(13) (as amended: see note 22 supra). 
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920. Specified classes of development. The following classes of development are 
specified classes for the purposes of certain provisions relating to compensation‘: 


Para 920 Vol 46(2): Town and Country Planning 432 
Para920, CO e JS 


the carrying out of: 
a (a) panos as often as occasion may require, of any building” which 
was in existence on 1 July 1948, or of any building which was in existence 
before that date but was destroyed or demolished after 7 January 1937, 
including the making good of war damage sustained by any such building’; 
(b) the rebuilding, as often as occasion may require, of any building erected 
after 1 July 1948 which was in existence at a material cate” l 
(c) the carrying out, for the maintenance, improvement or other alteration of 
any building, of works which affect only the interior of the building, or do 
not materially affect the external appearance of the building, and are works 
for making good war damage”, so long as the cubic content! of the original 
building” is not substantially exceeded’; 
(2) the use as two or more separate dwelling houses of any building which at a 
material date was used as a single dwelling house”. 


Where after 1 July 1948: 


(i) any buildings or works!” have been erected or constructed, or any use of land 
has been instituted; and 

(ii) any condition imposed! limiting the period for which those buildings or works 
may be retained, or that use may be continued, has effect in relation to those 
buildings or works or that use, 


the above provisions do not operate except as respects the period specified in that 
condition”. 


1 


2 
3 


le for the purposes of the Town and Country Planning Act 1990 s 107(4) (as amended), Sch 3 Pt I 
(paras 1, 2): see para 914 note 10 ante. 

For the meaning of ‘building’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 Sch 3 para 1(a). Where the top floors of a building were destroyed 
by war damage, the restoration of those floors was held to be m substance a rebuilding of the top floors 
within Sch 3 para 1 and not an enlargement, improvement or alteration of the building remaining after 
the war damage within Sch 3 para 3 (repealed): National Provincial Bank Ltd v Portsmouth Corpn (1959) 
11 P& CR 6, CA. Where permission was granted for the rebuilding of a demolished shop subject to 
approval of design for the shop front, and subsequently permission was granted for a shop front subject to 
conditions, the second permission, as well as the first, was held to relate to rebuilding and not to the 
alteration or improvement of an existing building: Burman v St Albans Corpn (1961) 12 P & CR 360, 
Lands Tribunal. See also Old England Properties Ltd v Telford and Wrekin Council [2001] RVR 175, Lands 
Tribunal (land previously used as railway station; planning permission restricted to rebuilding on 
foundations of original buildings and not permitting merger of individual buildings). 

There is no compulsion on rebuilding a building to create a slavish copy of dimensions, appearance 
and materials: see Sorrell v Maidstone Rural District Council (1961) 13 P & CR 57, Lands Tribunal (land 
previously used as a hutted camp; notional planning permission was given to erect bungalows provided 
rebuilding was restricted to the sites of the former huts). Where the level of land formerly occupied by a 
dwelling house had been raised by 20 feet, it was held that the notional right to rebuild was not 
exercisable: Ivens & Sons (Timber Merchants) Ltd v Daventry District Council (1975) 31 P & CR 480, Lands 
Tribunal. 

Town and Country Planning Act 1990 Sch 3 para 1(b). For these purposes, ‘at a material date’ means at 
either (1) 1 July 1948; or (2) the date by reference to which Sch 3 (as amended) falls to be applied to the 
particular case in question; but head (2) supra does not apply in relation to any buildings, works or use of 
land in respect of which, whether before or after the date therein mentioned, an enforcement notice 
served before that date has become or becomes effective: Sch 3 para 12(1)(a), (b), (2). For the meaning of 


Sell F 
use see para 221 note 4 ante; for the meaning of ‘land’ see para 2 note 10 ante; and for the meaning of 
: i 

enforcement notice’ see para 561 ante. 


Ibid Sch 3 para 1(c). 

For these purposes, any reference to the cubic content of a building is to be construed as a reference to 
that content as ascertained by external measurement: ibid Sch 3 para 10(1). 

In relation to a building erected after 1 July 1948 which results from the carrying out of any such works 
as are described in ibid Sch 3 para 1, any reference in Sch 3 (as amended) to the original building is a 
reference to the building in relation to which those works were carried out and not to the building 
resulting from the carrying out of those works: Sch 3 para 13(1). Schedule 3 para 13(1) does not, 
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however, apply for the purposes of s 111 (as amended) (see para 918 ante) and s 138 (as amended) (see 
para 968 post): Sch 3 para 13(2) (substituted by the Planning and Compensation Act 1991 s 31(4), Sch 6 
paras 8, 40(3)). 

8 Town and Country Planning Act 1990 Sch 3 para 1. For the purposes of Sch 3 para 1, the cubic content 
of a building is substantially increased or exceeded (1) in the case of a dwelling house, if it is increased or 
exceeded by more than one-tenth or 1,750 cubic feet, whichever is the greater; and (2) in any other case, 
if it is increased or exceeded by more than one-tenth: Sch 3 para 10(2) (amended by the Planning and 
Compensation Act 1991 Sch 6 paras 8, 40(2)). 

9 Town and Country Planning Act 1990 Sch 3 para 2. 

10 For the meaning of ‘buildings or works’ see para 43 note 9 ante. 

11 Te under the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended): see para 217 et seq 
ante. 

12 Ibid Sch 3 para 9. 


921. Condition treated as applicable to rebuilding and alterations. The 
following statutory condition is treated as applicable for the purposes of certain 
provisions relating to compensation!: 

(1) where the building” to be rebuilt or altered is the original building”, the amount 
of gross floor space* in the building as rebuilt or altered which may be used for 
any purpose may not exceed by more than 10% the amount of gross floor space 
which was last used for that purpose in the original building”; 

(2) where the building to be rebuilt or altered is not the original building, the 
amount of gross floor space in the building as rebuilt or altered which may be 
used for any purpose may not exceed the amount of gross floor space which was 
last used for that purpose in the building before the rebuilding or alteration”. 


1 Te for the purposes of the Town and Country Planning Act 1990 s 111(5) (as substituted), Sch 10: see 

para 918 ante at head (c) in the text. A claim for compensation is defeated merely if a prospective use 

exceeds the conditions stated: Peaktop Properties Hampstead Ltd v Camden London Borough Council (1983) 

OMS (OURS 77 (Gas, 

For the meaning of ‘building’ see para 2 note 10 ante. 

3 In relation to a building erected after 1 July 1948 which is a building resulting from the carrying out of 
any such works as are described in the Town and Country Planning Act 1990 s 107(4) (as amended), 
Sch 3 para 1 (see para 920 ante), any reference for these purposes to the original building is a reference 
to the building in relation to which those works were carried out and not to the building resulting from 
the carrying out of those works: Sch 10 para 5. 

4 For these purposes, gross floor space must be ascertained by external measurement; and, where different 
parts of a building are used for different purposes, floor space common to those purposes must be 
apportioned rateably: ibid Sch 10 para 4(1), (2). 

5 Ibid Sch 10 para 1. In determining under Sch 10 the purpose for which floor space was last used in any 
building, no account may be taken of any use in respect of which an effective enforcement notice has 
been or could be served or, in the case of a use which has been discontinued, could have been served 
immediately before the discontinuance: Sch 10 para 3. See also note 4 supra. For the meaning of 
“enforcement notice’ see para 561 ante; and for the meaning of “use” see para 221 note 4 ante. 

6 Ibid Sch 10 para 2. See also notes 4-5 supra. 


N 


922. Application of compensation provisions to Crown land. Where, in 
accordance with an agreement relating to Crown land!, the approval of a local planning 
authority? is required in respect of any development? of land in which there is a Crown 
interest? or a Duchy interest”, specified statutory provisions relating to compensation® 
have effect in relation to the withholding of that approval, or the giving of it subject to 
conditions, as if it were a refusal of planning permission’ or, as the case may be, a grant 
of planning permission subject to conditions”. Until a day to be appointed’, however, 
the reference above to a Crown interest is omitted and the following provisions have 
elect. 

At the date at which this title states the law, where there is a Crown interest’! in any 
land'2, the specified statutory provisions relating to compensation!? have effect in 
relation to any private interest'* or Duchy interest as if the Crown interest were a private 
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interest!®; and, where there is a Duchy interest in any land, those provisions have effect 
in relation to that interest or any private interest as if the Duchy interest were a private 
interest?®, As from a day to be appointed!”, however, these provisions are repealed by the 
Planning and Compulsory Purchase Act 20047. 


1 le an agreement under ibid s 297 (as prospectively repealed): see para 250 ante. For the meaning of 

‘Crown land’ for these purposes see para 11 note 1 ante. 

As to local planning authorities see para 28 et seq ante 

For the meaning of ‘development’ see para 217 ante. 

For the meaning of ‘Crown interest’ for these purposes see para 14 ante at heads (a)—(c) in the text. 

For the meaning of “Duchy interest’ see para 11 note 1 ante, 

le the Town and Country Planning Act 1990 ss 109-112 (as amended): see paras 916-919 ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 

Town and Country Planning Act 1990 s 298(3) (amended by the Planning and Compensation Act 1991 

s 31(4), Sch 6 paras 8, 25(2), (3); further prospectively amended by the Planning and Compulsory 

Purchase Act 2004 s 79(4), Sch 3 para 24(1), (3), as from a day to be appointed under s 121; at the date 

at which this title states the law, no such day had been appointed). The earlier amendment does not affect 

the operation of the Planning (Consequential Provisions) Act 1990 ss 3-5, Sch 3 in relation to any private 

interest or Duchy interest: Planning and Compensation Act 1991 Sch 6 para 25(3). 

9 Te under the Planning and Compulsory Purchase Act 2004 s 121: see note 8 supra. 

10 That reference is inserted by the second amendment set out in note 8 supra. 

11 For the meaning of ‘Crown interest’ for these purposes see para 11 note 1 ante, 

12 For the meaning of ‘land’ see para 2 note 10 ante. 

13 See note 6 supra. 

14 For the meaning of ‘private interest’ for these purposes see para 11 note 19 ante. 

15 Town and Country Planning Act 1990 s 298(1) (s 298(1), (2) substituted by the Planning and 
Compensation Act 1991 s 31(4), Sch 6 paras 8, 25; prospectively repealed by the Planning and 
Compulsory Purchase Act 2004 ss 79(4), 120, Sch 3 para 24(1), (2), Sch 9 as from a day to be appointed: 
see notes 8-9 supra). 

16 Town and Country Planning Act 1990 s 298(2) (as substituted and prospectively repealed: see note 8 
supra). 

17 See note 9 supra. 

18 See note 15 supra. 
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(3) COMPENSATION FOR OTHER PLANNING DECISIONS 


(i) In general 


923. Compensation in respect of certain orders. Where an order is made!: 

(1) requiring a use? of land? to be discontinued; 

(2) imposing conditions on the continuance of it; or 

(3) requiring any buildings or works* on land to be altered or removed, 
the following provisions have effect”. If, on a claim made to the local planning 
authority” within the prescribed time” and in the prescribed manner’, it is shown that 
any person has suffered damage in consequence of the order: 

(a) by depreciation of the value of an interest to which he is entitled in the land or 

in minerals’ in, on or under it; or 

(b) by being disturbed in his enjoyment of the land or of such minerals, 
that authority must pay to that person compensation in respect of that damage’; and 
any person who carries out any works in compliance with the order is entitled! to 
recover from the local planning authority compensation in respect of any expenses 
reasonably incurred by him in that behalf. 

Any compensation so payable to a person by virtue of such an order must be reduced 


by the value to him of any timber, apparatus or other materials removed for the purpose 
of complying with the order!3, 


1 le under the Town and Country Planning Act 1990 s 102 (as amended): see paras 546-547 ante. 
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For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of “buildings or works see para 43 note 9 ante. 

Town and Country Planning Act 1990 s 115(1). Subject to s 116 (as substituted) (see para 925 post), s 115 
applies where such an order as is mentioned in s 115(6) is made as it applies where an order is made 
under s 102 (as amended): s 115(5). The orders so referred to are (1) an order under s 102(8), Sch 9 
para 1 (as amended) (see para 757 ante): (a) requiring a use of land to be discontinued; or (b) imposing 
conditions on the continuance of it; or (c) requiring any buildings or works or plant or machinery on 
land to be altered or removed; or (2) an order under Sch 9 para 3 (as amended) (see para 759 ante), Sch 9 
para 5 (as amended) (see para 762 ante) or Sch 9 para 6 (see para 763 ante): s 115(6). As to compensation 
for restrictions on mineral working etc see further para 925 et seg post. 

As to the authority to which claims for compensation under ibid s 115 must be made see para 912 ante. 
As to local planning authorities see para 28 et seq ante 

As to the time so prescribed see para 581 note 13 ante. 

As to the procedure so prescribed see para 581 note 14 ante. 

For the meaning of ‘minerals’ see para 16 note 2 ante. 

Town and Country Planning Act 1990 s 115(2). The appropriate date for the assessment of compensation 
is the date when the relevant order is confirmed, not the date when it was made: K € B Metals Ltd v 
Birmingham City Council (1976) 33 P & CR 135, Lands Tribunal. 

Compensation payable under the Town and Country Planning Act 1990 s 115 carries interest at the 
rate for the time being prescribed under the Land Compensation Act 1961 s 32 (see COMPULSORY 
ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 125 note 5) from the date the damage is suffered or 
the expenses are incurred until payment: Planning and Compensation Act 1991 s 80(1), Sch 18 Pt I. As 
to payments on account of compensation or interest see s 80(2), (3); and para 581 note 15 ante. 
le without prejudice to the Town and Country Planning Act 1990 s 115(2) and on a claim made as 
therein mentioned. 


12 Ibid s 115(3). 
13 Ibid s 115(4). 


924. Other circumstances where compensation payable. Special provision is 
made under the Town and Country Planning Act 1990 for the payment of compensation 
in relation to: 
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(1) advertisements’; 

(2) blight notices?; 

(3) purchase notices; 

(4) statutory undertakers’; 

(5) stop notices’; and 

(6) tree preservation orders. 

Compensation is not, however, payable for: 

(a) restrictions on new development where land had an unexpended balance of 
development value” unless a claim for the compensation was made? before 
25 September 1991”; or 


(b) planning decisions!” restricting development other than new development"! 


See the Town and Country Planning Act 1990 s 223; and para 832 ante. 

See ibid s 157; and para 1008 post. 

See ibid s 144 (as amended); and para 977 post. 

See ibid ss 279-282 (as amended); and paras 1027-1030 post. 

See ibid s 186 (as amended); and para 581 ante. 

See ibid ss 203-205; and paras 864-867 ante. 

le under ibid PtV (ss 119-136) (repealed), Any amount recoverable under s 133 (repealed) which had not 
been paid, including any interest on any such amount, ceased to be recoverable; and any mortgage, 
covenant or other obligation by which the payment of any such amount, or interest on it, was secured, 
was discharged: Planning and Compensation Act 1991 s 31(6). 

le in accordance with the Town and Country Planning Act 1990 s 127 (repealed). 

See the Planning and Compensation Act 1991 s 31(1), (5); the Planning and Compensation Act 1991 
(Commencement No 1 and Transitional Provisions) Order 1991, SI 1991/2067, art 3. 

le under the Town and Country Planning Act 1990 s 114 (repealed). 
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11 See the Planning and Compensation Act 1991 s 31(2). The repeal of the Town and Country Planning 
Act 1990 s 114 has effect, or is treated as having effect, where the application for planning permission was 
made on or after 16 November 1990: Planning and Compensation Act 1991 s 31(7). For the meaning of 
“planning permission” see para 43 note 6 ante. 


(ii) Restrictions on Mineral Working and Mineral Waste Depositing 


x 


925. Modification of compensation provisions in respect of mineral working 
etc. Regulations made by virtue of the following provisions! may provide that, where 
a specified order? is made, the statutory provisions relating to compensation? shall have 
effect subject, in such cases as may be prescribed*, to such modifications as may be 
prescribed?. 

Any such regulations may make provision: 

(1) as to circumstances in which compensation is not to be payable; 

(2) for the modification of the basis on which any amount to be paid by way of 

compensation is to be assessed; 

(3) for the assessment of any such amount on a basis different from that on which it 

would otherwise have been assessed, 
and may also make different provision for different cases and incidental or supplementary 
provisions*. 

No such regulations may be made unless a draft of the instrument is laid before and 
approved by a resolution of each House of Parliament”. 

Before making any such regulations the Secretary of State? or, in relation to Wales, 
the National Assembly for Wales? must consult?” such persons as appear to him or to it 
to be representative of 

(a) persons carrying out mining operations; 

(b) owners of interests in land"! containing minerals!2; and 

(c) mineral planning authorities’. 


1 le by virtue of the Town and Country Planning Act 1990 s 116 (substituted by the Planning and 
Compensation Act 1991 s 21, Sch 1 paras 1, 9): see the text and notes 2-13 infra. In relation to England, 
the making of such regulations requires the consent of the Treasury: s 116(1) (as so substituted). 

2 Ie an order made under (1) the Town and Country Planning Act 1990 s 97 (as amended) (see para 541 
ante) modifying planning permission for development consisting of the winning and working of minerals 
or involving the depositing of mineral waste; or (2) s 102(8), Sch 9 paras 1, 3, 5 (as amended) (see 
paras 757, 759, 762 ante) or Sch 9 para 6 (see para 763 ante) with respect to such winning and working 
or depositing. For the meaning of “planning permission” see para 43 note 6 ante; for the meaning of 
‘development’ see para 217 ante; for the meaning of ‘the winning and working of minerals’ see para 16 
note 2 ante; and for the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 

3 le ibid s 107 (as amended) (see para 914 ante), s 115 (see para 923 ante), s 117 (as amended) (see para 930 
post), s 279 (as amended) (see para 1027 post) and s 280 (as amended) (see para 1028 post). 

4 For the meaning of ‘prescribed’ see para 16 note 5 ante. 

5 Town and Country Planning Act 1990 s 116(1) (as substituted: see note 1 supra). As to the exercise of this 

power see the Town and Country Planning (Compensation for Restrictions on Mineral Working and 

Mineral Waste Depositing) Regulations 1997, SI 1997/1111; and para 926 et seq post. 

Town and Country Planning Act 1990 s 116(2) (as substituted: see note 1 supra). 

Ibid s 116(3) (as substituted: see note 1 supra). As to the making of regulations generally see para 3 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 116 (as substituted), so 

far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

10 For the meaning of ‘consult’ see para 2 note 1 ante. 

11 For the meaning of ‘land’ see para 2 note 10 ante. 

12 For the meaning of ‘minerals’ see para 16 note 2 ante. 

13 Town and Country Planning Act 1990 s 116(4) (as substituted: see note 1 supra). For the meaning of 
‘mineral planning authority’ see para 29 ante. 
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926. Compensation for modification of planning permission not payable in 

specified circumstances. Where an order is made! modifying planning permission? 

for development? consisting of the winning and working of minerals* or involving the 
depositing of mineral waste, no compensation is payable if the specified conditions are 
met®. The specified conditions are: 

(1) that the order does not: 

(a) impose any restriction on working rights”; or 

(b) modify or replace any such restriction, other than a restoration or aftercare 
condition”, subject to which the planning permission was granted or 
which was imposed by an earlier modification, discontinuance or 
prohibition order”; 

(2) that either: 

(a) the planning permission was granted not less than five years before the day 
on which the order was made; or 

(b) that the planning permission which is modified by the order was granted 
before 22 February 1982; and 

(3) that in respect of the land to which the order!” relates, within the period of five 

years immediately preceding the day on which that order was made: 
(a) the mineral planning authority'! has not made any other modification 
order, or any discontinuance or prohibition order; and 
(b) no application to determine conditions!? was finally determined”. 
le under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. 
For the meaning of “planning permission” see para 43 note 6 ante. 
For the meaning of ‘development’ see para 217 ante. 
For the meaning of ‘winning and working of minerals’ see para 16 note 2 ante. 
For the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 
Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 3(1). 

7 For these purposes, ‘restriction on working rights’, in relation to any land, means that there is imposed on 
the land in question a restriction which has the effect that: (1) the size of the area which may be used for 
the winning and working of minerals or the depositing of mineral waste; (2) the depth to which 
operations for the winning and working of minerals may extend; (3) the height of any deposit of mineral 
waste; (4) the rate at which any particular mineral may be extracted; (5) the rate at which any particular 
mineral waste may be deposited; (6) the period at the expiry of which any winning and working of 
minerals or depositing of mineral waste is to cease; or (7) the total quantity of minerals which may be 
extracted from, or of mineral waste which may be deposited on, the land, is restricted or reduced: ibid 
reg 2(1). 

8 For the meanings of ‘restoration condition’ and ‘aftercare condition’ see para 712 ante. 

9 As to discontinuance orders see paras 756-758 ante; and as to prohibition orders see paras 759~761 ante. 

10 Je the order under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. 

11 For the meaning of ‘mineral planning authority’ see para 29 ante. 

12 le no application under the Planning and Compensation Act 1991 s 22, Sch 2 para 2 (old mining 
permissions: see para 720 ante) or under the Environment Act 1995 s 96(1), Sch 13 (as amended) (old 
mineral planning permissions: see para 726 et seq ante) or Sch 14 (as amended) (periodic review of 
mineral permissions: see para 746 et seq ante). 

13 Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 3(2). 


DMB WN 


927. Compensation following discontinuance order not payable in specified 
circumstances. Where an order requiring the discontinuance of mineral working! is 
made, no compensation is payable if the specified conditions are met?. The specified 
conditions are: 
(1) that the order does not: 
(a) impose any restriction on working rights”; or 
(b) modify or replace any such restriction, other than a restoration or aftercare 
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condition?, subject to which the planning permission? was granted or 
which was imposed by an earlier modification”, discontinuance or 
prohibition order”; 
(2) that the order: 
(a) imposes a condition on the continuance of the use? of the land; or 
(b) requires the alteration or removal of any buildings’, works, plant or 
machinery used in connection with the development’®; 
(3) that the development was begun not less than five years before the day on which 
the order was made; and 
(4) that in respect of the land to which the discontinuance order’? relates, and 
within the period of five years immediately preceding the day on which that 
order was made: 
(a) the mineral planning authority’? has not made any other discontinuance 
order, or any modification or prohibition order; and 
(b) no application to determine conditions!? was finally determined’*. 
1 lean order under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 1 (as amended): see 
para 757 ante. 
2 Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 4(1). 


3 For the meaning of ‘restriction on working rights’ for these purposes see para 926 note 7 ante. 
4 For the meanings of ‘restoration condition’ and ‘aftercare condition’ see para 712 ante. 
5 
6 


1 


For the meaning of ‘planning permission’ see para 43 note 6 ante. 
As to modification orders see the Town and Country Planning Act 1990 s 97 (as amended); and para 541 
ante. 

7 As to prohibition orders see paras 759—761 ante. 

8 For the meaning of ‘use’ see para 221 note 4 ante. 

9 For the meaning of ‘building’ see para 2 note 10 ante. 

10 For the meaning of ‘development’ see para 217 ante. 

11 le the order under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 1 (as amended): see 

para 757 ante. 

12 For the meaning of ‘mineral planning authority’ see para 29 ante. 

13 Te no application under the Planning and Compensation Act 1991 s 22, Sch 2 para 2 (old mining 
permissions: see para 720 ante) or under the Environment Act 1995 s 96(1), Sch 13 (as amended) (old 
mineral planning permissions: see para 726 et seq ante) or Sch 14 (as amended) (periodic review of 
mineral permissions: see para 746 et seq ante). 

14 Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 4(2). 
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928. Compensation following prohibition order. Where an order is made! 
prohibiting the resumption of the winning and working of minerals? or the depositing 
of mineral waste”, and the specified conditions? are met, the general statutory provisions 
relating to compensation? apply subject to the following modifications®. 

If on a claim made to the mineral planning authority’ within the time and in the 
manner prescribed by regulations® it is shown that a person with an interest in the land 
to which the order relates or in the minerals in, on or under it: 


(1) has incurred expenditure in carrying out work” which is rendered abortive by 
the provisions of the order; or 


(2) has otherwise sustained loss or damage which is directly attributable to the 
provisions of the order!®, 

the local planning authority!! must pay to that person compensation in respect of the 
expenditure, loss or damage??. In calculating, for these purposes, the amount of any loss 
or damage attributable to a prohibition order, no account is to be taken of: 

(a) the value of any mineral which cannot be won or worked; 

(b) the value of any mineral waste which cannot be deposited; 

(c) the value of any void which cannot be filled; or 
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(d) the cost of complying with any restoration or aftercare condition?, 
in consequence of that order**. 


1 Te under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 3 (as amended): see para 759 
ante. 

2 For the meaning of ‘winning and working of minerals’ see para 16 note 2 ante. 
3 For the meaning of ‘depositing of mineral waste’ see para 16 note 3 ante. 
4 Te the conditions specified in the Town and Country Planning (Compensation for Restrictions on 
Mineral Working and Mineral Waste Depositing) Regulations 1997, SI 1997/1111, reg 5(2). The 
conditions so specified are (1) that the development was begun not less than five years before the day on 
which the order was made; and (2) that the mineral planning authority has not made any other 
prohibition order, or any discontinuance or modification order, in respect of the land to which the order 
relates within the period of five years immediately preceding the day on which that order was made: 
reg 5(2). As to discontinuance orders see paras 756-758 ante; and as to modification orders see the Town 
and Country Planning Act 1990 s 97 (as amended); and para 541 ante. 

le ibid s 115: see para 923 ante. 

6 Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 5(1). 

7 For the meaning of ‘mineral planning authority’ see para 29 ante. 

8 Te regulations under the Town and Country Planning Act 1990. As to the prescribed time and manner see 
para 581 notes 13-14 ante. As to the making of regulations generally see para 3 ante. 

9 For these purposes, any expenditure incurred in the preparation of plans for the purposes of any work, or 
upon other similar preparatory matters, is to taken to be included in the expenditure incurred in carrying 
out that work: ibid s 115(3) (s 115(2), (3) substituted for these purposes, and s 115(3A), (3B) added, by 
the Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 5(3)). 

10 For these purposes, works carried out for the purpose of removing or alleviating any injury to amenity 
caused by the winning and working of minerals on the land to which a prohibition order relates are, 
unless included in another claim for compensation, to be treated as loss or damage directly attributable to 
the provisions of the order: Town and Country Planning Act 1990 s 115(3A) (as added: see note 9 supra). 

11 As to local planning authorities see para 28 et seq ante. 

12 Town and Country Planning Act 1990 s 115(2) (as substituted for these purposes: see note 9 supra). 

13 For the meanings of ‘restoration condition’ and ‘aftercare condition’ see para 712 ante. 

14 Town and Country Planning Act 1990 s 115(3B) (as added: see note 9 supra). 
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929. Compensation following suspension order or supplementary 
suspension order. Where a suspension order! or a supplementary suspension order? is 
made, the general statutory provisions relating to compensation’ apply subject to the 
following modifications*. 

If on a claim made to the mineral planning authority? within the time and in the 
manner prescribed by regulations it is shown that a person with an interest in the land 
to which the order relates or in the minerals in, on or under it: 

(1) has incurred expenditure in carrying out work” which is rendered abortive by 

the provisions of the order; or 

(2) has otherwise sustained loss or damage which is directly attributable to the 

provisions of the order, 
the local planning authority? must pay to that person compensation in respect of the 
expenditure, loss or damage!º. In calculating, for these purposes, the amount of any loss 
or damage attributable to a suspension order or supplementary suspension order, no 
account is to be taken of: 

(a) the value of any mineral which cannot be won or worked; 

(b) the value of any mineral waste which cannot be deposited, or 

(c) the value of any void which cannot be filled, 
in consequence of that order"! 


1 Je an order under the Town and Country Planning Act 1990 s 102(8), Sch 9 para 5 (as amended): see 


para 762 ante. 
2 Te an order under ibid Sch 9 para 6: see para 763 ante. 
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le ibid s 115: see para 923 ante. l l 
Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 6(1). 

For the meaning of ‘mineral planning authority’ see para 29 ante. 

le regulations under the Town and Country Planning Act 1990. As to the prescribed time and manner see 
para 581 notes 13-14 ante. As to the making of regulations generally see para 3 ante. 

For these purposes, any expenditure incurred in the preparation of plans for the purposes of any work, or 
upon other similar preparatory matters, is to be taken to be included in the expenditure incurred in 
carrying out that work: ibid s 115(3) (s 115(2), (3) substituted for these purposes, and s 115(3A), (3B) 
added, by the Town and Country Planning (Compensation for Restrictions on Mineral Working and 
Mineral Waste Depositing) Regulations 1997, SI 1997/1111, reg 6(2)). 

For these purposes, works carried out for the purpose of removing or alleviating any injury to amenity 
caused by the winning and working of minerals on the land to which a suspension order or 
supplementary suspension order relates are unless included in another claim for compensation, to be 
treated as loss or damage directly attributable to the provisions of the order: Town and Country Planning 
Act 1990 s 115(3A) (as added: see note 7 supra). As to the meaning of ‘amenity’ see para 158 note 8 ante; 
and for the meaning of ‘winning and working of minerals’ see para 16 note 2 ante. 

As to local planning authorities see para 28 et seq ante. 

Town and Country Planning Act 1990 s 115(2) (as substituted: see note 7 supra). 

Ibid s 115(3B) (as added: see note 7 supra). 


(4) ASSESSMENT OF COMPENSATION 


930. Assessment of compensation; in general. For the purpose of assessing any 
compensation which is payable! in respect of depreciation of the value of an interest in 
land’, the general statutory rules? have effect, so far as applicable and subject to any 
necessary modifications, as they have effect for the purpose of assessing compensation for 
the compulsory acquisition? of an interest in land”. 


Where an interest in land is subject to a mortgage*: 

(1) any compensation to which these provisions apply which is payable in respect of 
depreciation of the value of that interest must be assessed as if the interest were 
not subject to the mortgage; 

(2) a claim for any such compensation may be made by any mortgagee of the 
interest, but without prejudice to the making of a claim by the person entitled 
to the interest; 

(3) no compensation to which these provisions apply is payable in respect of the 
interest of the mortgagee, as distinct from the interest which is subject to the 
mortgage; and 

(4) any compensation to which these provisions apply which is payable in respect of 
the interest which is subject to the mortgage must be paid to the mortgagee, or, 
if there is more than one mortgagee, to the first mortgagee, and must in either 
case be applied by him as if it were proceeds of sale’. 


le under the provisions of the Town and Country Planning Act 1990 Pt IV (ss 107-118) (as amended) 
(see para 914 et seq ante) and subject to regulations by virtue of s 116 (as substituted) (see para 925 ante). 
As to such regulations see para 932 post. 

For the meaning of ‘land’ see para 2 note 10 ante. 

le the rules set out in the Land Compensation Act 1961 s 5 (as amended): see COMPULSORY 
ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 236 et seq. 

For these purposes, except in so far as the context otherwise requires, ‘compulsory acquisition’ does not 
include the vesting in a person by an Act of Parliament of property previously vested in some other 
person: Town and Country Planning Act 1990 s 336(1). 

Ibid s 117(1), (2) (amended by the Planning and Compensation Act 1991 s 21, Sch 1 paras 1, 10). This 
does not mean that compensation for loss due to the revocation or modification of permission is to be 
assessed as if it were loss due to acquisition under compulsory powers; the assumptions set out in the 
Land Compensation Act 1961 ss 14-16 (as amended) (see COMPULSORY ACQUISITION OF LAND 
vol 8(1) (2003 Reissue) paras 246, 248 et seq) do not apply: John Laing & Son Ltd v Buckinghamshire 
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County Council (1960) 11 P & CR 114; Burlin v Manchester City Council (1976) 32 P & CR 115, Lands 
Tribunal; cf Loromah Estates Ltd v Haringey London Borough Council (1978) 38 P & CR 234, Lands 
Tribunal. 

6 For the meaning of ‘mortgage’ see para 38 note 6 ante. 


Town and Country Planning Act 1990 s 117(3). Compensation is taxable in the hands of the recipient 
and should therefore be paid gross: Pennine Raceway Ltd v Kirklees Metropolitan Council (No 2) (1988) 
58 P & CR 482, [1989] STC 122, CA. 


931. Determination of claims for compensation. Except in so far as may be 
otherwise provided by any regulations’, any question of disputed compensation? must be 
referred to, and determined by, the Lands Tribunal’. 


1 Te made under the Town and Country Planning Act 1990. As to the making of regulations generally see 
para 3 ante. 


le under ibid Pt IV (ss 107-118) (as amended): see para 914 et seg ante. 
3 Ibid s 118(1). In relation to the determination of any such question, the provisions of the Land 
Compensation Act 1961 s 2 (as amended) and s 4 (see COMPULSORY ACQUISITION OF LAND vol 8(1) 


(2003 Reissue) paras 198-199, 218, 225-227) apply subject to any necessary modifications and to the 
provisions of any regulations made under the Town and Country Planning Act 1990: s 118(2). 


932. Assessment and apportionment of compensation following prohibition 
order, suspension order or supplementary suspension order. Where 
compensation is payable following a prohibition order’, the amount to be paid by way of 
compensation must be assessed in accordance with the general statutory provisions as 
modified for those purposes” and then abated by the appropriate portion® of the sum of 
£7,800*. Similarly, where compensation is payable following a suspension order or 
supplementary suspension order”, the amount to be paid by way of compensation must 
be assessed in accordance with the general statutory provisions as modified for those 
purposes” and then abated by the appropriate portion of the sum of £7,800’. 


1 Te where the Town and Country Planning (Compensation for Restrictions on Mineral Working and 
Mineral Waste Depositing) Regulations 1997, SI 1997/1111, reg 5 applies: see para 928 ante. 


2 Iein accordance with the Town and Country Planning Act 1990 s 115 (see para 923 ante) as modified by 
the Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 5(3) (see para 928 ante) and the Town and Country 
Planning Act 1990 s 117 (as amended) (see para 930 ante). 


3 For these purposes, ‘appropriate portion’ has the meaning given by the Town and Country Planning 
(Compensation for Restrictions on Mineral Working and Mineral Waste Depositing) Regulations 1997, 
SI 1997/1111, reg 7: reg 2(1). Where the mineral planning authority is satisfied, at the time of assessing 
the amount of compensation to be paid following the making of a prohibition, suspension or 
supplementary suspension order, that the claimant is the only person entitled to claim compensation, the 
appropriate portion is £7,800: reg 7(1). Where the mineral planning authority is not so satisfied: (1) it 
must assess the value of the claimant's interest in the land and in the minerals to which the order relates; 
(2) it must assess the value attributable to the aggregate of the land and of the minerals in, on or under it, 
on the assumption that a single person were entitled to all of the interests in the land and minerals; and 
(3) it must treat as the appropriate portion the sum which bears to £7,800 the same proportion as the 
value assessed under head (1) supra bears to the value assessed under head (2) supra: reg 7(2). 


Ibid reg 5(1)(b). 
Ie where ibid reg 6 applies: see para 929 ante. 
le in accordance with the Town and Country Planning Act 1990 s 115 (see para 923 ante) as modified by 
the Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 6(2) (see para 929 ante) and the Town and Country 
Planning Act 1990 s 117 (as amended) (see para 930 ante). 

7 Town and Country Planning (Compensation for Restrictions on Mineral Working and Mineral Waste 
Depositing) Regulations 1997, SI 1997/1111, reg 6(1)(b). 
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(5) RECOVERY FROM ACQUIRING AUTHORITIES OF 
SUMS PAID 


933. Recovery from acquiring authorities of sums paid by way of 
compensation. The following provisions apply where: l 
(1) an interest in land! is compulsorily acquired or is sold to an authority possessing 
compulsory purchase powers”; and l 
(2) a notice is registered? in respect of any of the land acquired or sold, whether 
before or after the completion of the acquisition or sale, in consequence of a 
planning decision? or order made before the service of the notice to treat?, or 
the making of the contract, in pursuance of which the acquisition or sale is 
effected”. 

Where these provisions apply, the Secretary of State? or, in relation to Wales, the 
National Assembly for Wales” is entitled!º to recover from the acquiring authority"! a 
sum equal to so much of the amount of the compensation specified in the notice as is to 
be treated’? as attributable to that land?**. If, however, immediately after the completion 
of the acquisition or sale, there is outstanding some interest in the land acquired or sold 
to which a person other than the acquiring authority is entitled, the sum referred to 
above does not accrue until that interest either ceases to exist or becomes vested in the 
acquiring authority?*; and no sum is recoverable under these provisions in the case of a 
compulsory acquisition or sale where the Secretary of State or the Assembly is satisfied 
that the interest in question is being acquired for the purposes of the use** of the land as 
a public open space!*. 

Where a sum is so recoverable from any authority by reference to an acquisition or 
purchase of an interest in land and a grant became or becomes payable to that or some 
other authority under an enactment in respect of that acquisition or purchase or of a 
subsequent appropriation of the land, the power conferred by that enactment to pay the 
grant includes, and is deemed always to have included, power to pay a grant in respect of 
that sum as if it had been expenditure incurred by the acquiring authority in connection 
with the acquisition or purchase!”. 


1 For these purposes, ‘interest’, where the reference is to an interest in land, means the fee simple or a 
tenancy of the land and does not include any other interest in it: Town and Country Planning Act 1990 
s 308(6) (s 308(1), (2), (6) amended by the Planning and Compensation Act 1991 ss 31(4), 84 (6), Sch 6 
paras 8, 26, Sch 19 Pt II). For the meaning of ‘land’ see para 2 note 10 ante; and for the meaning of 
‘tenancy’ see para 16 note 9 ante, 

2 For these purposes, except in so far as the context otherwise requires, ‘authority possessing compulsory 
purchase powers”, in relation to the compulsory acquisition of an interest in land, means the person or 
body of persons effecting the acquisition and, in relation to any other transaction relating to an interest in 
land, means any person or body of persons who could be or have been authorised to acquire that interest 
compulsorily for the purposes for which the transaction is or was effected or a body, being a parish 
council, community council or parish meeting, on whose behalf a district council or county council or 
county borough council could be or has been so authorised: Town and Country Planning Act 1990 
s 336(1) (definition amended by the Local Government (Wales) Act 1994 s 20(4), Sch 6 para 24(13)). For 
the meaning of'compulsory acquisition” see para 930 note 4 ante. As to district councils and county and 
county borough councils see para 28 ante; and as to parish councils and community councils see LOCAL 
GOVERNMENT vol 29(1) (Reissue) paras 30 et seq, 46 et seq. 

3 le under ibid s 110(2) (as amended): see para 917 ante. 

For the meaning of ‘planning decision’ see para 916 note 6 ante. 

5 Words in the Town and Country Planning Act 1990 importing a reference to service of a notice to treat 
are to be construed as including a reference to the constructive service of such a notice which, by virtue 
of any enactment, is to be deemed to be served: s 336(4). For the meaning of ‘enactment’ see para 2 note 
11 ante. As to the service of notices generally see para 54 ante. 

6 In relation to the sale or acquisition of an interest in land: (1) in a case where the interest is or was 
conveyed or assigned without a preliminary contract, references to a contract are references to the 


conveyance or assignment; and (2) references to the making of the contract are references to the 
execution of it: ibid s 336(7). 
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Ibid s 308(1) (as amended: see note 1 supra). 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 308 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, Sl 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
le subject to the Town and Country Planning Act 1990 s 308(2)-(6) (as amended): see the text and notes 
11-17 infra. 

For these purposes, except in so far as the context otherwise requires, ‘acquiring authority’, in relation to 
the acquisition of an interest in land, whether compulsorily or by agreement, or to a proposal so to 
acquire such an interest, means the government department, local authority or other body by which the 
interest is, or is proposed to be, acquired: ibid s 336(1). For the meaning of “government department’ see 
para 3 note 5 ante; and for the meaning of local authority’ see para 3 note 3 ante. 

le in accordance with ibid s 110(5): see para 919 note 6 ante. 

Ibid s 308(2) (as amended: see note 1 supra). Where the Secretary of State or the Assembly so recovers a 
sum in respect of any land, by reason that it is land in respect of which a notice is registered under the 
provisions of the Town and Country Planning Act 1990 s 110 (as amended), s 112(11)-(13) (as amended) 
(see para 919 ante) has effect in relation to that sum as if it were a sum recovered as mentioned in 
s 112(11): s 308(5). 

Ibid s 308(3). 

For the meaning of ‘use’ see para 221 note 4 ante. 

Town and Country Planning Act 1990 s 308(4). For these purposes, except in so far as the context 
otherwise requires, ‘open space’ means any land laid out as a public garden, or used for the purposes of 
public recreation, or land which is a disused burial ground: s 336(1). For a discussion as to whether land 
in the course of being so laid out can constitute an open space see Wilcock v Secretary of State for the 
Environment [1975] JPL 150. See also R v Plymouth City Council and Cormwall County Council, ex p Freeman 
[1988] RVR 89, CA (lodge cottage set in country park used for country recreation formed part of'open 
space” even though public had no access to cottage or its garden). 

Town and Country Planning Act 1990 s 310 (amended by the Planning and Compensation Act 1991 
Sch 6 paras 8, 28, Sch 19 Pt Il). 
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10. ACQUISITION AND APPROPRIATION OF LAND 


(1) ACQUISITION OF LAND 


(i) Acquisition of Land by Local Authorities and National Park Authorities 


934. Compulsory acquisition for development and other planning 
purposes. A local authority! to which these provisions apply? has power, on being 
authorised to do so by the Secretary of State? or, in relation to Wales, by the National 
Assembly for Wales?, to acquire compulsorily any land? in its area: 

(1) if the authority thinks that the acquisition will facilitate the carrying out of 

development”, redevelopment or improvement on or in relation to the land; or 

(2) which is required for a purpose which it is necessary to achieve in the interests 

of the proper planning of an area in which the land is situated”; 
but a local authority must not exercise the power under head (1) above unless it thinks 
that the development, redevelopment or improvement is likely to contribute to the 
achievement of any one or more of the following objects: 

(a) the promotion or improvement of the economic well-being of its area; 

(b) the promotion or improvement of the social well-being of its area; 

(c) the promotion or improvement of the environmental well-being of its area. 

Where a local authority exercises its power under heads (1) and (2) above in relation 
to any land, it has power, on being authorised to do so by the Secretary of State or the 
Assembly, to acquire compulsorily: 

(i) any land adjoining that land which is required for the purpose of executing 

works for facilitating its development or use”; or 

(i) where that land forms part of a common! or open space!’ or fuel or field 

garden allotment'”, any land which is required for the purpose of being given in 
exchange”? for the land which is being acquired'*. 

It is immaterial by whom the local authority proposes that any activity or purpose 
mentioned in heads (1) and (2) above or in head (i) above should be undertaken or 
achieved, and in particular the local authority need not propose to undertake an activity 
or to achieve that purpose itself”, 

A National Park authority**, on being authorised to do so by the Secretary of State 
or the Assembly, has the same power to acquire land compulsorily as the local authorities 
to which the above provisions apply have under them'”. 


1 For the meaning of ‘local authority’ see para 3 note 3 ante; but see note 2 infra. 

2 The local authorities to which the Town and Country Planning Act 1990 s 226 (as amended) (see the 
text and notes 3-15 infra; and para 935 post) applies are the councils of counties, county boroughs, 
districts and London boroughs: s 226(8) (amended by the Local Government (Wales) Act 1994 s 20(4), 
Sch 6 para 24(6)). As to its application to the Isles of Scilly see para 2 ante. The power so to acquire land 
also extends to joint planning boards: see the Town and Country Planning Act 1990 s 244(3); and 
para 942 post. For the meaning of ‘London borough’ see para 28 note 7 ante. As to county, county 
borough and district councils see para 28 ante; and as to joint planning boards see para 30 ante. As to the 
Isles of Scilly see LOCAL GOVERNMENT vol 29(1) (Reissue) para 40. 

3 As to the Secretary of State see para 19 ante. 

4 As to the transfer of functions under the Town and Country Planning Act 1990 s 226 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 For the meaning of ‘land’ see para 2 note 10 ante. As to Crown land, however, see para 941 post. The 
power of the local authority to acquire land also extends to the acquisition of new rights, ie rights not in 
existence when the order is made: see the Local Government (Miscellaneous Provisions) Act 1976 
s 13(1); and LOCAL GOVERNMENT vol 29(1) (Reissue) para 492, 

6 For the meaning of ‘development’ see para 217 ante. 
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Town and Country Planning Act 1990 s 226(1) (s 226(1) amended, s 226(1A) added, and s 226(2) 
repealed, by the Planning and Compulsory Purchase Act 2004 ss 99(1)-(4), 120, Sch 9). Nothing in 
s 99(1)-(4) affects a compulsory purchase order made before 31 October 2004 (ie the day when s 99 
came into force: see para 4 ante): s 99(5). 

As to the meaning of ‘required’ in the context of the Town and Country Planning Act 1990 s 226(1) 
(as originally enacted) and previous legislation see Company Developments (Property) Ltd v Secretary of State 
for the Environment and Salisbury District Council [1978] JPL 107; R v Secretary of State for the Environment, 
ex p Leicester City Council [1987] JPL 787; Sharkey v Secretary of State for the Environment and South 
Buckinghamshire District Council (1990) 62 P & CR 126. The Town and Country Planning Act 1990 
s 226(1)(a) (as originally enacted) did not require proof that the development in question would actually 
be carried out before an order for the compulsory acquisition of land could be made: Chesterfield 
Properties ple v Secretary of State for the Environment (1997) 76 P & CR 117. 

Dealing with dilapidated properties is a planning purpose and lack of maintenance of a domestic 
dwelling can constitute grounds for a compulsory purchase order under the Town and Country Planning 
Act 1990 s 226 (as amended): see Monen v Secretary of State for Transport, Local Government and the Regions 
[2002] EWHC 81 (Admin), [2002] All ER (D) 94 (Jan). 

The Acquisition of Land Act 1981 (see generally COMPULSORY ACQUISITION OF LAND) applies to 
the compulsory acquisition of land under the Town and Country Planning Act 1990 s 226 (as amended): 
s 226(7). For the meaning of ‘compulsory acquisition’ see para 930 note 4 ante. As to Crown land 
generally see para 11 et seq ante; as to interests in Crown land not held by the Crown see para 941 post; 
as to powers to acquire land for the purposes of a new town see para 1333 et seg post; as to powers to 
acquire buildings of special architectural or historic interest see para 1154 et seq post; as to powers to 
acquire land for providing or improving a highway in pursuance of a stopping-up order in relation to 
development see HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 Reissue) para 791 et seg; and as to 
acquisition powers in urban development areas see para 1454 et seq post. As to the acquisition by a local 
authority of a private cemetery see eg R (on the application of Amos Vale Cemetery Ltd) v First Secretary of 
State [2003] EWHC 981 (Admin), [2003] All ER (D) 137 (May). As to whether the Secretary of State is 
justified in confirming a compulsory purchase order so as to achieve a better scheme of development in 
the public interest when there is an alternative planning application not requiring the use of such an 
order see eg Bexley London Borough Council v Secretary of State for the Environment, Transport and the Regions 
[2001] EWHC Admin 323, [2001] 18 EGCS 172, [2001] All ER (D) 152 (Apr); and see generally 
COMPULSORY ACQUISITION OF LAND. Š 
Town and Country Planning Act 1990 s 226(1A) (as added: see note 7 supra). 

For the meaning of ‘use’ see para 221 note 4 ante. 

For these purposes, except in so far as the context otherwise requires, ‘common’ includes any land 
subject to be inclosed under the Inclosure Acts 1845-1882 (see COMMONS vol 6 (2003 Reissue) para 616 
et seq) and any town or village green: Town and Country Planning Act 1990 s 336(1). 

For the meaning of ‘open space’ see para 933 note 16 ante. 

For these purposes, except in so far as the context otherwise requires, ‘fuel or field garden allotment’ 
means any allotment set out as a fuel allotment, or a field garden allotment, under an Inclosure Act: Town 
and Country Planning Act 1990 s 336(1). 

As to the circumstances in which exchange land is required see COMPULSORY ACQUISITION OF LAND 
vol 8(1) (2003 Reissue) para 82. 

Town and Country Planning Act 1990 s 226(3). 

Ibid s 226(4); and see eg Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 (Admin), [2005] 
All ER (D) 112 (Jan) (compulsory purchase order for purposes of regeneration scheme led by, and largely 
dependent on, private developer). 

As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 
et seq. 

a and Country Planning Act 1990 s 244A(1) (s 244A added by the Environment Act 1995 s 65, 
Sch 8 para 2(1)). The Town and Country Planning Act 1990 226(1) (as amended: see note 7 supra) 
s 226(7), s 227 (as amended) (see para 937 post), s 229 (see para 947 post), s 230 (see para 938 post), s 232 
(see para 945 post), s 233 (see para 948 post) and ss 235-242 (as amended) (see para 952 et seq post) apply 
with the necessary modifications as if a National Park authority were a local authority to which those 
provisions applied and as if the Park in relation to which it carries out functions were the authority's area: 
s 244A(3) (as so added). As to the transfer of functions under s 244A (as so added), so far as exercisable in 
relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended). 


935. Acquisition of land by another authority. Where the Secretary of State’ 
or, in relation to Wales, the National Assembly for Wales? has power” to authorise a local 
authority* to acquire any land? compulsorily, he or the Assembly may, after the requisite 
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consultation”, authorise the land to be so acquired by another’ local authority?. Before 
so giving an authorisation, the Secretary of State must consult: 

(1) if the land is in a non-metropolitan county in England”, with the councils of the 

county and the district’®; 

(2) if the land is in a metropolitan district, with the council of the district; and 

(3) if the land is in a London borough!!, with the council of the borough?”; 
and the Assembly, if the land is in Wales, must consult with the council of the county or 
county borough?”. ` 


1 As to the Secretary of State see para 19 ante. 

As to transfer of functions under the Town and Country Planning Act 1990 s 226 (as amended), so far as 

exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

3 Te under Town and Country Planning Act 1990 s 226(1) (as amended): see para 934 ante. 

4 Tea local authority to which ibid s 226 (as amended) applies: see para 934 note 2 ante. 

5 For the meaning of ‘land’ see para 2 note 10 ante. 

6 For the meaning of ‘consult’ see para 2 note 1 ante. 

7 [Ie another authority, being a local authority within the meaning of the Town and Country Planning 
Act 1990. For the meaning of local authority” see para 3 note 3 ante; but see note 4 supra. 

8 Ibid s 226(5). The Acquisition of Land Act 1981 (see generally COMPULSORY ACQUISITION OF LAND) 
applies to the compulsory acquisition of land under the Town and Country Planning Act 1990 s 226: 
s 226(7). For the meaning of ‘compulsory acquisition’ see para 930 note 4 ante. 

9 For the meaning of ‘non-metropolitan county’ see para 28 note 1 ante. 

10 As to county and district councils see para 28 ante. 

11 For the meaning of London borough’ see para 28 note 7 ante. 

12 Town and Country Planning Act 1990 s 226(6)(a), (b), (c). 

13 Ibid s 226(6)(bb) (added by the Local Government (Wales) Act 1994 s 20(4), Sch 6 para 24(6)). 


to 


936. Secretary of State's or Assembly's power to require acquisition of 
land. If the Secretary of State! or, in relation to Wales, the National Assembly for 
Wales” is satisfied, after holding a local inquiry, that the council of a county, county 
borough, district or London borough* has failed to take steps for the acquisition of any 
land? which in his or the Assembly’s opinion ought to be acquired by that authority®, he 
or the Assembly may by order require the council to take such steps as may be specified 
in the order for acquiring the land”. 

Any such order is enforceable on the application of the Secretary of State or the 
Assembly by mandatory order”. 


1 As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 231 (as amended), so far 

as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

As to local inquiries see para 651 et seq ante. 

4 As to county, county borough and district councils see para 28 ante; and for the meaning of ‘London 

borough’ see para 28 note 7 ante. 

For the meaning of ‘land’ see para 2 note 10 ante, 

le under the Town and Country Planning Act 1990 s 226 (as amended): see paras 934-935 ante, 

7 Ibid s 231(1) (amended by the Planning and Compensation Act 1991 ss 70, 84(6), Sch 15 para 29, Sch 19 
Pr TH; and by the Local Government (Wales) Act 1994 s 20(4)(b), Sch 6 Pt II para 24(8)). As to the 
making of orders generally see para 3 ante. 

8 Town and Country Planning Act 1990 s 231 (3) (amended by virtue of the Civil Procedure (Modification 
of Supreme Court Act 1981) Order 2004, SI 2004/1033, art 3). As to mandatory orders see 
ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) para 117. 
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937. Acquisition of land by agreement. The council of any county, county 
borough, district or London borough! may acquire by agreement any land? which it 
requires for any purpose for which a local authority? may be authorised under the 
statutory provisions relating to compulsory acquisition? to acquire land”. 
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A National Park authority” has the same power to acquire land by agreement as the 
local authorities mentioned above have under the above provisions”. 


1 As to county, county borough and district councils see para 28 ante; and for the meaning of ‘London 

borough’ see para 28 note 7 ante. The power also extends to joint planning boards: see the Town and 

Country Planning Act 1990 s 244(3); and para 942 post. As to joint planning boards see para 30 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘local authority’ see para 3 note 3 ante; but see also para 934 note 2 ante. 

le the Town and Country Planning Act 1990 s 226 (as amended): see paras 934-935 ante. 

Ibid s 227(1) (amended by the Local Government (Wales) Act 1994 s 20(4)(b), Sch 6 Pt II para 24(7)). 

The provisions of the Compulsory Purchase Act 1965 Pt I (ss 1-32) (as amended), so far as applicable, 

other than ss 4-8 (as amended), s 10 (as amended) and s 31 (as amended), apply in relation to the 

acquisition of land under the Town and Country Planning Act 1990 s 227: s 227(2). See generally 

COMPULSORY ACQUISITION OF LAND. 

6 As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 
et seq. 

7 Town and Country Planning Act 1990 s 244A(2) (added by the Environment Act 1995 s 65, Sch 8 
para 2(1)). As to the application of the Town and Country Planning Act 1990 s 227 (as amended) and 
other relevant statutory provisions to National Park authorities see para 934 note 17 ante. 
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938. Acquisition of land for purposes of exchange. Any power of a local 
authority! to acquire land”, whether compulsorily or by agreement, under the statutory 
provisions relating to such acquisition’, includes! power to acquire land required for 
giving in exchange: 
(1) for land appropriated under the statutory provisions relating to parts of 
commons”: or 
(2) for Green Belt land® appropriated’ for any purpose specified in a development 
planë. 


=: 


For the meaning of local authority” see para 3 note 3 ante; but see also para 934 note 2 ante. 

2 For the meaning of ‘land’ see para 2 note 10 ante. 

3 le under the Town and Country Planning Act 1990 ss 226, 227 (as amended): see paras 934-935, 937 
ante. 

4 le without prejudice to the generality of the powers conferred by ibid ss 226, 227 (as amended). 

5 le under ibid s 229: see para 947 post. 

6 For these purposes, “Green Belt land’ has the same meaning as in the Green Belt (London and Home 
Counties) Act 1938 (see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 330 et seq): 
Town and Country Planning Act 1990 s 230(2). 

7 Iein accordance with the Green Belt (London and Home Counties) Act 1938: see OPEN SPACES AND 
ANCIENT MONUMENTS vol 34 (Reissue) para 330 et seq. 

8 Town and Country Planning Act 1990 s 230(1). As to the application of s 230 to joint planning boards 

see para 942 post; as to its application to National Park authorities see para 934 note 17 ante; for the 

meaning of ‘development plan’ see para 91 ante; and as to joint planning boards see para 30 ante. 


(ii) Acquisition of Land by the Secretary of State or the Assembly 


939. Compulsory acquisition by the Secretary of State or the Assembly. 
The Secretary of State! or the National Assembly for Wales? may acquire compulsorily’: 
(1) any land* necessary for the public service”; and 
(2) any land which it is proposed to use not only for the public service but also: 
(a) to meet the interests of the proper planning of the area; or 
(b) to secure the best or most economic development? or use” of the land, 
otherwise than for the public service*. 

Where the Secretary of State or the Assembly has so acquired, or proposes so to 
acquire, any land (‘the primary land’), and in his or its opinion other land ought to be 
acquired together with the primary land: 

(i) in the interests of the proper planning of the areas concerned; or 

(ii) for the purpose of ensuring that the primary land can be used, or developed and 
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used, together with that other land, in what appears to him or to the Assembly 
to be the best or most economic way; or 


(iii) where the primary land, or any land acquired, or which he or the Assembly 


proposes to acquire’, forms part of a common'”, open space’’ or fuel or field 
garden allotment'2, for the purpose of being given in exchange"? for that land, 


he or the Assembly may compulsorily acquire that other land!*. 


The power of so acquiring land compulsorily includes power to acquire an easement 


or other right over land by the grant of a new right"; but this provision does not apply 
to an easement or other right over any land which would for certain purposes!º form 
part of a common, open space or fuel or field garden allotment”. 


1 


=] 


le the First Secretary of State: see the Transfer of Functions (Transport, Local Government and the 
Regions) Order 2002, SI 2002/2626, art 20, Sch 2, para 15(1), (2). As to the First Secretary of State see 
para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 228 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
As to the power to acquire land by agreement see the Commissioners of Works Act 1852 s 2 (as 
amended); and para 940 post. 

For the meaning of ‘land’ see para 2 note 10 ante. As to Crown land, however, see para 941 post. 

For these purposes, references to the public service include the service in the United Kingdom of (1) any 
international organisation or institution whether or not the United Kingdom or Her Majesty 
government in the United Kingdom is or is to become a member; (2) any office or agency established by 
such an organisation or institution or for its purposes, or established in pursuance of a treaty, whether or 
not the United Kingdom is or is to become a party to the treaty; and (3) a foreign sovereign power or the 
government of such a power: Town and Country Planning Act 1990 s 228(5). “Treaty” includes any 
international agreement, and any protocol or annex to a treaty or international agreement: s 228(6). See 
also Nottingham No 1 Area Hospital Management Committee v Owen [1958] 1 QB 50, [1957] 3 All ER 
358, DC. For the meaning of ‘United Kingdom’ see para 60 note 5 ante. 

For the meaning of “development” see para 217 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

Town and Country Planning Act 1990 s 228(1) (s 228(1), (7) amended by the Secretary of State for the 
Environment, Transport and the Regions Order 1997, SI 1997/2971, art 6, Schedule paras 11, 12; and 
by the Transfer of Functions (Transport, Local Government and the Regions) Order 2002, SI 2002/2626, 
art 20, Sch 2, para 15(1), (2)). The Acquisition of Land Act 1981 (see generally COMPULSORY 
ACQUISITION OF LAND) applies to any compulsory acquisition by the Secretary of State or the Assembly 
under the Town and Country Planning Act 1990 s 228 (as amended): s 228(7) (as so amended). For the 
meaning of ‘compulsory acquisition’ see para 930 note 4 ante. 

Any expenses so incurred by the Secretary of State in the acquisition of land must be paid out of 
money provided by Parliament (see para 51 ante at head (a) in the text) but this does not apply in relation 
to the Assembly (see the Government of Wales Act 1998 s 89; and CONSTITUTIONAL LAW AND HUMAN 
RIGHTS). 

As from a day to be appointed, the powers to acquire land for the public service conferred by the 
Town and Country Planning Act 1990 s 228(1) (as so amended) are to be treated as including power to 
acquire land for the purpose of its provision under arrangements under the Constitutional Reform 
Act 2005 s 50(2)(b) (provision of accommodation and other resources for Supreme Court: see COURTS): 
s 50(3)(b). 
le by virtue of the Town and Country Planning Act 1990 s 228(2)(a) or (b) (see heads (1), (ii) respectively 
in the text) or of the Local Government, Planning and Land Act 1980 s 122(1)(a) or (b) (as amended) (see 
para 940 post). 

For the meaning of ‘common’ see para 934 note 10 ante. 

For the meaning of ‘open space’ see para 933 note 16 ante. 

For the meaning of ‘fuel or field garden allotment’ see para 934 note 12 ante. 

As to the circumstances in which exchange land is required see COMPULSORY ACQUISITION OF LAND 
vol 8(1) (2003 Reissue) para 82. 

Town and Country Planning Act 1990 s 228(2). 

Ibid s 228(3). 


le for the purposes of the Acquisition of Land Act 1981: see generally COMPULSORY ACQUISITION OF 
LAND. 


Town and Country Planning Act 1990 s 228(4). As to the disposal of land so acquired see para 951 post. 


449 Acquisition and Appropriation of Land Para 940. 
E OO SAS UU O 


940. Acquisition of land by agreement. Where, in exercise of the power 
conferred by the Commissioners of Works Act 1852!, the Secretary of State? or, in 
relation to Wales, the National Assembly for Wales? has acquired, or proposes to acquire, 
any land (the ‘public service land”) and in his or its opinion other land ought to be 
acquired together with the public service land: 

(1) in the interests of the proper planning of the area concerned; or 

(2) for the purpose of ensuring that the public service land can be used, or 

developed and used (together with that other land), in what appears to the 
Secretary of State or the Assembly to be the best, or most economic, way; or 
(3) where the public service land or any land acquired, or which the Secretary of 
State or the Assembly proposes to acquire, by virtue of head (1) or head (2) 
above, forms part of a common or open space or fuel or field garden allotment’, 
for the purpose of being given in exchange therefor, 
then that power to acquire land by agreement” applies to that other land as if its 
acquisition were necessary for the public service?. 

Where the Secretary of State or the Assembly is authorised” to acquire land by 
agreement for a particular purpose, he or it may acquire that land notwithstanding that 
it is not immediately required for that purpose; and any land so acquired may, until 
required for the purpose for which it was acquired, be used for such purpose as the 
Secretary of State or the Assembly may determine*. 


1 Te under the Commissioners of Works Act 1852 s 2 (as amended) (power to purchase etc land necessary 
for the public service). It is lawful for the Commissioners of Works to purchase, take, or accept any 
hereditaments, of what tenure soever, necessary for the public service, and to sell or exchange the same, 
and give a good discharge for the purchase money thereof to any purchaser or other person, and to grant 
any lease or leases, underlease or underleases of any such hereditaments so taken as aforesaid, and to enter 
into any agreements for such sale, exchange, lease, or underlease; so nevertheless that all such 
hereditaments are to be purchased, taken, exchanged, sold, or leased, and the produce and income 
thereof applied with the consent of the Treasury which may be given either generally for any class of case, 
or for any particular transaction: see s 2 (amended by the Statute Law Revision Act 1892; and by 
SR 8 O 1945/1636). 

As from a day to be appointed, the powers to acquire land for the public service so conferred are to 
be treated as including power to acquire land for the purpose of its provision under arrangements under 
the Constitutional Reform Act 2005 s 50(2)(b) (provision of accommodation and other resources for 
Supreme Court: see COURTS): s 50(3)(a). 

2 As to the Secretary of State see para 19 ante. 

3 As to the transfer of functions under the Local Government, Planning and Land Act 1980 s 122 (as 
amended), so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales 
(Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see 
para 20 ante. 

4 The terms ‘common’, ‘open space’ and “fuel or field garden allotment’ are not defined for these purposes; 
as to their meaning for the purposes of the Town and Country Planning Act 1990 see paras 933 note 16, 
934 notes 10, 12 ante. 

5 le the Commissioners of Works Act 1852 s 2 (as amended). 

6 Local Government, Planning and Land Act 1980 s 122(1) (s 122(1)-(3) amended by the Planning 
(Consequential Provisions) Act 1990 s 3, Sch 1 Pt I; and by the Planning (Consequential Provisions) 
(Scotland) Act 1997 ss 3, 4, Sch 1 Pt I, Sch 2 para 31(3)). The Commissioners of Works Act 1852 s 2 (as 
amended) is to be construed and have effect (1) as if references to land necessary for the public service 
included land which it is proposed to use not only for the public service but also to meet the interests of 
proper planning of the area, or to secure the best, or most economic, development or use of the land, for 
other purposes; (2) as if references to the public service included the service in the United Kingdom (a) 
of any international organisation or institution whether or not the United Kingdom or Her Majesty's 
Government in the United Kingdom is or is to become a member; (b) ofany office or agency established 
by such an organisation or institution or for its purposes, or established in pursuance of a treaty (whether 
or not the United Kingdom is or is to become a party to the treaty); (c) of a foreign sovereign power or 
the government of such a power; and for the purposes of head (b) supra ‘treaty’ includes any international 
agreement, and any protocol or annex to a treaty or international agreement: Local Government, 
Planning and Land Act 1980 s 122(2), (3) (as so amended). Where the Secretary of State or the Assembly 
proposes to dispose of any of his or its land and is of the opinion that it is necessary, in order to facilitate 
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that disposal, to acquire adjoining land, then, notwithstanding that the acquisition of that adjoining land 
is not necessary for the public service, the Commissioners of Works Act 1852 s 2 (as amended) applies as 
if it were necessary for the public service: Local Government, Planning and Land Act 1980 s 122(4). 

Any expenses so incurred by the Secretary of State in the acquisition of land must be paid out of 
money provided by Parliament (see s 122(7)) but this does not apply in relation to the Assembly (see the 
Government of Wales Act 1998 s 89; and CONSTITUTIONAL LAW AND HUMAN RIGHTS). 


7 See note 1 supra. 
Local Government, Planning and Land Act 1980 s 122(5). 


` 


oO 


(111) Crown Land 


941. Compulsory acquisition of interest in Crown land; in general. At the 
date at which this title states the law, any power to acquire land! compulsorily under the 
statutory provisions relating to compulsory acquisition or appropriation of land for 
planning purposes? may be exercised in relation to any interest in Crown land* which is 
for the time being held otherwise than by or on behalf of the Crown, notwithstanding 
any interest of the Crown in that land*; but no such interest may be so acquired except 
with the consent of the appropriate authority”. 

As from a day to be appointed®, the above provisions are repealed by the Planning 
and Compulsory Purchase Act 2004”. As from that day, however, the following 
provisions have similar effect. The Secretary of State? or, in relation to Wales, the 
National Assembly for Wales? must not authorise the acquisition of any interest in 
Crown land*º unless it is an interest which is for the time being held otherwise than by 
or on behalf of the Crown, and the appropriate authority’! consents to the acquisition!?. 
Nor does the statutory provision allowing him or the Assembly to acquire land 
compulsorily’? permit the acquisition of any interest in Crown land‘ unless it is an 
interest which is for the time being held otherwise than by or on behalf of the Crown, 
and the appropriate authority consents to the acquisition’. 


1 For the meaning of ‘land’ see para 2 note 10 ante. 

2 le under the Town and Country Planning Act 1990 Pt IX (ss 226-246) (as amended): see para 934 et seq 
ante, para 942 et seq post. 

3 For the meaning of ‘Crown land’ for these purposes see para 11 note 1 ante. 
See the Town and Country Planning Act 1990 s 296(1)(b); and para 11 ante at head (b) in the text. 

5 See ibid s 296(2)(b); and para 11 ante at head (iii) in the text. For the meaning of ‘the appropriate 
authority’ for these purposes see para 11 note 20 ante. 

6 Ieas from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, no such day had been appointed. 


7 See ibid ss 84(1), 120, Sch 9; and para 13 ante. At the date at which this title states the law, those repeals 
were not in force. 


8 Asto the Secretary of State see para 19 ante. 
As to the transfer of functions under the Town and Country Planning Act 1990 ss 226, 228 (as amended), 
so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

10 For the meaning of ‘Crown land’ for these Purposes see para 14 ante (definition applied by the Town and 
Country Planning Act 1990 s 226(9) (s 226(2A), (9) added by the Planning and Compulsory Purchase 
Act 2004 s 79(4), Sch 3 para 3(1)-(3), as from a day to be appointed: see note 6 supra)). 

11 For the meaning of ‘the appropriate authority’ for these purposes see para 14 note 15 ante. 

12 Town and Country Planning Act 1990 s 226(2A) (as added: see note 10 supra) 

13 Ie ibid s 228(1) (as amended): see para 939 ante. 

14 For the meaning of ‘Crown land” for these purposes see para 14 ante (definition applied by the Town and 
Country Planning Act 1990 s 228(8) (s 228(1A), (8) added by the Planning and Compulsory Purchase 
Act 2004 Sch 3 para 4(1)-(3), as from a day to be appointed: see note 6 supra)) 

15 Town and Country Planning Act 1990 s 228(1A) (as added: see note 14 supra) 
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(iv) Joint Planning Boards and Joint Bodies 


942. Powers of joint planning boards. A joint planning board! has, on being 
authorised to do so by the Secretary of State? or, in relation to Wales, by the National 
Assembly for Wales?: 

(1) the same power to acquire landt compulsorily as the local authorities? to which 
the statutory provisions relating to compulsory acquisition of land* apply have 
under those provisions’; 

(2) for any purposes for which by virtue of head (1) above that board may acquire 
land compulsorily, the power? to purchase compulsorily rights over land not in 
existence when the board's compulsory purchase is authorised’. 

Such a board also has power'® to acquire land by agreement!?. 


1 As to joint planning boards see para 30 ante. 

2 As to the Secretary of State see para 19 ante, 

3 As to the transfer of functions under the Town and Country Planning Act 1990 s 244 (as amended), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

4 For the meaning of ‘land’ see para 2 note 10 ante. 

5 For the meaning of ‘local authority’ see para 3 note 3 ante; but see also para 934 note 2 ante. 

6 le the Town and Country Planning Act 1990 s 226 (as amended): see paras 934-935 ante. 

7 Ibid s 244(1) (amended by the Environment Act 1995 s 120(3), Sch 24). 

8 le the power which the Local Government (Miscellaneous Provisions) Act 1976 s 13 (as amended) 


confers on the local authorities to which s 13(1) applies: see LOCAL GOVERNMENT vol 29(1) (Reissue) 
para 492. 

9 Town and Country Planning Act 1990 s 244(4). The Local Government (Miscellaneous Provisions) 
Act 1976 s 13(2)-(5) (as amended) accordingly applies to the purchase of rights under the Town and 
Country Planning Act 1990 s 244(4) (as so amended) as it applies to the purchase of rights under the 
Local Government (Miscellaneous Provisions) Act 1976 s 13(1): Town and Country Planning Act 1990 
s 244(4). E 

10 le the same power as the local authorities mentioned in ibid s 227(1) (as amended) (see para 937 ante) 
have under s 227(1) (as amended). 

11 Ibid s 244(2). Section 226(1) (as amended), s 226(7) (see para 934 ante), s 227 (as amended) (see para 937 
ante), s 229 (see para 947 post), s 230 (see para 938 ante), s 232 (see paras 945-946 post), s 233 (see 
paras 948-950 post) and ss 235-242 (as amended) (see para 952 et seq post) apply with the necessary 
modifications as if any such board were a local authority to which those statutory provisions applied: 
s 244(3). 


943. Constitution of joint body to hold land for planning purposes. If it 
appears to the Secretary of State! or, in relation to Wales, to the National Assembly for 
Wales?, after consultation? with the local authorities? concerned, to be expedient that 
any land? acquired by a local authority for planning purposes” should be held by a joint 
body, consisting of representatives of that authority and of any other local authority, he 
or the Assembly may by order provide for the establishment of such a joint body and for 
the transfer to that body of the land so acquired”. 

Any such order providing for the establishment of a joint body may make such 
provision? as the Secretary of State or the Assembly considers expedient with respect to 
the constitution and functions? of that body*”; and regulations’? may make such 
provision consequential upon or supplementary to these provisions as appears to the 
Secretary of State or the Assembly to be necessary or expedient!?. 


1 As to the Secretary of State see para 19 ante. 

2 As to the transfer of functions under the Town and Country Planning Act 1990 s 243, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

For the meaning of ‘consult’ see para 2 note | ante. 

For the meaning of local authority” see para 3 note 3 ante; but see para 934 note 2 ante. 

5 For the meaning of land” see para 2 note 10 ante. 
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6 For these purposes, any reference to the acquisition of land for planning purposes is a reference to the 

acquisition of it under the Town and Country Planning Act 1990 s 226 (as amended) (see paras 934-935 

ante) or s 227 (as amended) (see para 937 ante), or the Planning (Listed Buildings and Conservation 

Areas) Act 1990 s 52 (as amended) (see para 1161 post), or, as the case may be, the Town and Country 

Planning Act 1971 ss 112 or 119 (repealed), or the Town and Country Planning Act 1962 ss 68 or 71 

(repealed): Town and Country Planning Act 1990 s 246(1)(a). As to land acquired under Town and 

Country Planning Act 1947 (repealed) see the Town and Country Planning Act 1971 s 292(1), Sch 24 

paras 47-49 (repealed) and the Planning (Consequential Provisions) Act 1990 s 5, Sch 3 para 3. 

Town and Country Planning Act 1990 s 243(1). , l 

8 The provisions which may be so included include provisions (1) for incorporating the joint body; (2) for 
conferring on it, in relation to land transferred to it as mentioned in ibid s 243(1), any of the powers 
conferred on local authorities by Pt IX (ss 226-246) (as amended) (see para 934 et seg ante, para 944 et 
seq post), or the Planning (Listed Buildings and Conservation Areas) Act 1990 Pt I Ch V (ss 47-59) (as 
amended) (see para 1154 et seg post) in relation to land acquired and held by such authorities for the 
purposes of the Town and Country Planning Act 1990 Pt IX (as amended) or the Planning (Listed 
Buildings and Conservation Areas) Act 1990 Pt I Ch V (as amended); (3) for determining the manner in 
which its expenses are to be defrayed: Town and Country Planning Act 1990 s 243(3). 

9 For the meaning of 'functions' see para 2 note 1 ante. 

10 Town and Country Planning Act 1990 s 243(2). 

11 Te under the Town and Country Planning Act 1990. 

12 Ibid s 243(4). At the date at which this title states the law no such regulations had been made and none 
had effect as if so made. As to the making of regulations generally see para 3 ante. 


N 


(v) Compulsory Purchase Procedure 


944. Modification of statutory provisions relating to compulsory purchase 
procedure. In relation to the compulsory acquisition of land by a local authority’, a 
National Park authority? or a joint planning board? or by the Secretary of State” or, in 
relation to Wales, by the National Assembly for Wales”, the general statutory provisions® 
relating to compulsory purchase procedure apply”. 
Where, however: 
(1) itis proposed that land? should be acquired compulsorily’; and 
(2) a compulsory purchase order relating to that land is submitted to the confirming 
authority’® or, as the case may be, is made in draft! by the Secretary of State!? 
or by the Assembly, 
the confirming authority or, as the case may be, the Secretary of State or the Assembly 
may disregard’? any objection to the order or draft which, in the opinion of that 
authority or of the Secretary of State or the Assembly, amounts in substance to an 
objection to the provisions of the development plan" defining the proposed use’ of that 
or any other land!'*, 


1 Te under the Town and Country Planning Act 1990 s 226 (as amended): see paras 934-935 ante. 

2 See note 1 supra. As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 
(Reissue) para 157 et seq. 

3 See note 1 supra; and see para 942 ante. As to joint planning boards see para 30 ante. 

4 Te under ibid s 228 (as amended): see para 939 ante. As to the Secretary of State see para 19 ante. 

5 le under ibid s 228 (as amended): see para 939 ante. As to the transfer of town and country planning 
functions, so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales 
(Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see 
para 20 ante. 

6 Te the Acquisition of Land Act 1981: see generally COMPULSORY ACQUISITION OF LAND. 

7 See the Town and Country Planning Act 1990 ss 226(7), 228(7) (cited in paras 934-935, 939 ante). As to 
the application of s 226(7) to National Park authorities see para 934 note 17 ante; and as to its application 
to joint planning boards see para 942 ante. The Compulsory Purchase Act 1965 also applies (see s 1(1) (as 
substituted; and COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 15); and the general 
vesting declaration procedure may also be used (see the Compulsory Purchase (Vesting Declarations) 
Act 1981 s 1; and COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 168). 

In construing the Compulsory Purchase Act 1965 as so applied: (1) references to the execution of the 
works are to be construed as including references to any erection, construction or carrying out of 
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buildings or works authorised by the Town and Country Planning Act 1990 s 237 (as amended) (see 
para 954 post); (2) in relation to the erection, construction or carrying out of any buildings or works so 
authorised, references in the Compulsory Purchase Act 1965 s 10 (as amended) to the acquiring 
authority are to be construed as references to the person by whom the buildings or works in question are 
erected, constructed or carried out; and (3) references to the execution of the works are to be construed 
as including also references to any erection, construction or carrying out of buildings or works on behalf 
of a minister or the National Assembly for Wales or statutory undertakers on land acquired by that 
minister, by the Assembly or by those undertakers, where the buildings or works are erected, constructed 
or carried out for the purposes for which the land was acquired: Town and Country Planning Act 1990 
s 245(4). For the meaning of ‘buildings or works’ see para 43 note 9 ante; for the meaning of ‘erection’ 
see para 2 note 10 ante; for the meaning of ‘minister’ see para 3 note 5 ante; and for the meaning of 
‘statutory undertakers’ see para 1009 post. The standard authorisation procedure also applies to the 
acquisition of listed buildings in need of repair: see para 1157 post. As to the special provisions in relation 
to land of statutory undertakers see para 1018 post; and as to ecclesiastical property see para 17 ante. 

8 For the meaning of land' see para 2 note 10 ante. 

9 Te under the Town and Country Planning Act 1990 s 226 (as amended) (see paras 934-935 ante) or s 228 
(as amended) (see para 939 ante). 

10 le in accordance with the Acquisition of Land Act 1981 Pt II (ss 10-15) (as amended): see COMPULSORY 
ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 35 et seg. 

11 le in accordance with ibid s 2(3), Sch 1 (as amended): see COMPULSORY ACQUISITION OF LAND 
vol 8(1) (2003 Reissue) para 59 et seg. 

12 le the First Secretary of State: see the Transfer of Functions (Transport, Local Government and the 
Regions) Order 2002, SI 2002/2626, art 20, Sch 2, para 15(1), (3). As to the First Secretary of State see 
para 19 ante. 

13 Te for the purposes of the Acquisition of Land Act 1981 Pt II (ss 10-15) or Sch 1 (as amended). 

14 For the meaning of ‘development plan’ see para 91 ante. 

15 For the meaning of “use” see para 221 note 4 ante. 

16 Town and Country Planning Act 1990 s 245(1) (amended by the Transfer of Functions (Transport, Local 
Government and the Regions) Order 2002, SI 2002/2626, art 20, Sch 2, para 15(1), (3)). In relation to 
compulsory purchase orders in relation to which notice was published before 31 October 2004 see also 
the Town and Country Planning Act 1990 s 245(2), (3) (repealed subject to transitional provisions). 


(2) APPROPRIATION AND DISPOSAL OF LAND 


(i) Appropriation of Land 


945. Appropriation of land held for planning purposes. Where any land! has 
been acquired? or appropriated? by a local authority for planning purposes and is for 
the time being held by the authority for the purposes for which it was so acquired or 
appropriated, the authority may appropriate? the land for any purpose for which the 
authority is or may be authorised in any capacity to acquire land by virtue of or under 
any enactment® other than the statutory provisions” relating to the acquisition and 
appropriation of land for planning purposes”. 

Land which consists of, or forms part of, a common”, or formerly consisted of or 
formed part of a common, and is held or managed by a local authority in accordance 
with a local Act may not, however, be so appropriated without the consent of the 
Secretary of State’ or, in relation to Wales, of the National Assembly for Wales!!. Such 
consent may be given: 

(1) either in respect of a particular appropriation or in respect of appropriations of 

any class; and 

(2) either subject to or free from any conditions or limitations”. 


1 For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of “acquired for planning purposes” see para 943 note 6 ante. 

3 For these purposes, any references to the appropriation of land for planning purposes is a reference to the 
appropriation of it for purposes for which land can be, or, as the case may be, could have been, acquired 
under the Town and Country Planning Act 1990 s 226 (as amended) (see paras 934-935 ante) ors 227 (as 
amended) (see para 937 ante), or the Planning (Listed Buildings and Conservation Areas) Act 1990 s 52 
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(as amended) (see para 1161 post), or, as the case may be, the Town and Country Planning Act 1971 
ss 112 or 119 (repealed), or the Town and Country Planning Act 1962 ss 68 or 71 (repealed): Town and 
Country Planning Act 1990 s 246(1). As to land acquired under the Town and Country Planning 
Act 1947 (repealed) see the Town and Country Planning Act 1971 s 292(1), Sch 24 paras 47—49 
(repealed) and the Planning (Consequential Provisions) Act 1990 s 5, Sch 3 para 3. 

For the meaning of local authority’ see para 3 note 3 ante; but see para 934 note 2 ante. As to the 
application of the Town and Country Planning Act 1990 s 232 to joint planning boards see para 942 ante; 
as to its application to National Park authorities see para 934 note 17 ante; as to joint planning boards see 
para 30 ante; and as to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 
(Reissue) para 157 et seg. 

As to the effect of appropriation see Dowty Boulton Paul Ltd v Wolverhampton Corpn (No 2) [1976] Ch 13, 
[1973] 2 All ER 491, CA. 

For the meaning of 'enactment' see para 2 note 11 ante. 

le the Town and Country Planning Act 1990 Pt IX (ss 226-246) (as amended) (see para 934 et seq ante; 
the text and notes 1-6 supra, 8—12 infra; and para 946 et seq post) or the Planning (Listed Buildings and 
Conservation Areas) Act 1990 Pt I Ch V (ss 47-59 (as amended) (see para 1154 et seq post). 

Town and Country Planning Act 1990 s 232(1). In relation to any such land as is mentioned in s 232(1), 
s 232 has effect to the exclusion of the provisions of the Local Government Act 1972 s 122(1) (see LOCAL 
GOVERNMENT vol 29(1) (Reissue) para 494):Town and Country Planning Act 1990 s 232(6). In relation 
to any appropriation under s 232: (1) the Local Government Act 1972 s 122(4) (see LOCAL 
GOVERNMENT vol 29(1) (Reissue) para 494), which relates to the operation of the Lands 
Clauses Consolidation Act 1845 s 68 (as amended) and the Compulsory Purchase Act 1965 s 10 (as 
amended), has effect as it has effect in relation to appropriations under the Local Government Act 1972 
s 122 (as amended); and (2) the Town and Country Planning Act 1990 s 229(5), (6) (see para 947 post) 
has effect as it has effect in relation to appropriations under s 229: s 232(5). 

As to the local authority's duty, in exercising its powers under s 232, to have regard to the desirability 
of preserving features of special architectural or historic interest, and in particular listed buildings, see 
para 1106 post. 

For the meaning of 'common' see para 934 note 10 ante. 

As to the Secretary of State see para 19 ante. 

Town and Country Planning Act 1990 s 232(2). As to the preliminaries to acquisition of an open space 
see para 946 post; and as to appropriation of part of a common see para 947 post. As to the transfer of 
functions under s 232, so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 

Town and Country Planning Act 1990 s 232(3). 


946. Preliminaries to appropriation of open space. Before appropriating’ any 
land? which consists of, or forms part of, an open space?, a local authority* must: 


ma bWN = 


(1) publish a notice of its intention to do so for at least two consecutive weeks in a 
newspaper circulating in its area; and 


(2) consider any objections to the proposed appropriation which may be made to 
it’. 


Ie under the Town and Country Planning Act 1990 s 232; see para 945 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of “open space” see para 933 note 16 ante. 

For the meaning of local authority” see para 3 note 3 ante. 

Town and Country Planning Act 1990 s 232(4). As to the application of s 232 to joint planning boards 
see para 942 ante; as to its application to National Park authorities see para 934 note 17 ante; as to joint 


planning boards see para 30 ante; and as to National Park authorities see OPEN SPACES AND ANCIENT 
MONUMENTS vol 34 (Reissue) para 157 et seq. 


947. Appropriation of land forming part of common etc. Any local 
authority! may be authorised, by an order? made by that authority and confirmed by the 
Secretary of State? or, in relation to Wales, by the National Assembly for Wales*, to 
appropriate for any purpose for which that authority can be authorised to acquire land 
under any enactment? any land” for the time being held’ by the authority for other 


purposes, being land which is or forms part of a common’, or fuel or field garden 
allotment’, other than land which is Green Belt! land!!. 
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On such an appropriation, the appropriate adjustment in accounts must be made??. 


For the meaning of local authority” see para 3 note 3 ante. As to the application of the Town and 
Country Planning Act 1990 s 229 to joint planning boards see para 942 ante; as to its application to 
National Park Authorities see para 934 note 17 ante; as to joint planning boards see para 30 ante; and as 
to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et 
seg. 
The Acquisition of Land Act 1981 s 19 (as amended) (special provision with respect to compulsory 
purchase orders under that Act relating to certain land: see COMPULSORY ACQUISITION OF LAND 
vol 8(1) (2003 Reissue) para 29) applies to an order under the Town and Country Planning Act 1990 
s 229 (see the text and notes 3-12 infra) authorising the appropriation of land as it applies to a 
compulsory purchase order under the 1981 Act: Town and Country Planning Act 1990 s 229(3). For the 
meaning of land” see para 2 note 10 ante. See also Wilson v Secretary of State for the Environment [1974] 
1 All ER 428, [1973] 1 WLR 1083. The order may provide for vesting the land given in exchange: see 
the Acquisition of Land Act 1981 s 19(3) (as amended). The Town and Country Planning Act 1959 
s 23(1), which relaxes requirement as to ministerial consent to appropriation, does not apply: see 
s 23(3)(b). 
As to the Secretary of State see para 19 ante. 
As to the transfer of functions under the Town and Country Planning Act 1990 s 229, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
For the meaning of ‘enactment’ see para 2 note 11 ante. 
le including any such land which is specially regulated by any enactment, whether public general or local 
or private. 
It is the purpose for which the land is held, rather than its de facto use, which is relevant: Third Greytown 
Properties Ltd v Peterborough Corpn [1973] 3 All ER 731. 
For the meaning of ‘common’ see para 934 note 10 ante. 
For the meaning of ‘fuel or field garden allotment’ see para 934 note 12 ante. 
le within the meaning of the Green Belt (London and Home Counties) Act 1938: see OPEN SPACES 
AND ANCIENT MONUMENTS vol 34 (Reissue) para 330 et seq. 
Town and Country Planning Act 1990 s 229(1), (2). As to the power to acquire land required for giving 
in exchange see para 938 ante. A 

Where land so appropriated was acquired under an enactment incorporating the Lands Clauses Acts, 
any works executed on the land after the appropriation has been effected are deemed, for the purposes of 
the Lands Clauses Consolidation Act 1845 s 68 (as amended) or the Compulsory Purchase Act 1965 s 10 
(as amended) (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) paras 200, 356), to 
have been authorised by the enactment under which the land was acquired: Town and Country Planning 
Act 1990 s 229(4). 
Ibid s 229(5), (6). On such an appropriation of land by a local authority, where (1) the authority is not an 
authority to whom the Town and Country Planning Act 1959 Pt II (ss 22-30) (as amended) applies (see 
LOCAL GOVERNMENT vol 29(1) (Reissue) para 490 et seq); or (2) the land was immediately before the 
appropriation held by the authority for the purposes of a grant-aided function, within the meaning of 
that Act; or (3) the land is appropriated by the authority for the purposes of such a function, such 
adjustment must be made in the accounts of the local authority as the Secretary of State or the Assembly 
may direct; and on such an appropriation which does not fall within heads (1)-(3) supra, such adjustment 
of accounts must be made as is required by s 24(1): Town and Country Planning Act 1990 s 229(5), (6). 
As to the application of s 229(5), (6) to appropriations under s 232 see para 945 note 8 ante. 


(ii) Disposal of Land 


948. Local authority's power of disposal. Where any land' has been acquired or 
appropriated by a local authority? for planning purposes? and is for the time being held 
by it for the purposes for which the land was so acquired or appropriated, the authority 
may dispose* of the land to such person, in such manner and subject to such conditions, 
as may appear to the authority to be expedient in order to secure: 


(1) the best use? of that or other land and any buildings or works? which have been 


or are to be erected, constructed or carried out on it, whether by the authority 
itself or by any other person; or 


(2) the erection”, construction or carrying out on it of any buildings or works 


appearing to the authority to be needed for the proper planning of its area”. 
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Land which consists of, or forms part of, a common”, or formerly consisted of or 


formed part of a common, and is held or managed by a local authority in accordance 
with a local Act may not, however, be so disposed of without the consent of the 
Secretary of State’ or, in relation to Wales, of the National Assembly for Wales**; and 
such consent is also required where the disposal is to be for a consideration less than the 
best that can reasonably be obtained and is not: 
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(a) the grant of a term of seven years or less; or 
(b) the assignment of a term of years of which'seven years or less are unexpired at 


the date of the assignment!?. 


For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of local authority' see para 3 note 3 ante. As to the application of the Town and 
Country Planning Act 1990 s 233 to joint planning boards see para 942 ante; as to its application to 
National Park authorities see para 934 note 17 ante; as to joint planning boards see para 30 ante; and as 
to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et 
seg. 

For the meaning of “acquisition of land for planning purposes' see para 943 note 6 ante; and for the 
meaning of “appropriation of land for planning purposes” see para 945 note 3 ante. 

For the meaning of ‘disposal’ see para 38 note 6 ante. See also R v Thurrock Borough Council, ex p Blue 
Circle Industries plc (1994) 69 P & CR 79, CA (‘disposal’ involves not merely the relaxation of contractual 
rights relating to the user of land but some altogether more fundamental surrender of proprietorial 
rights). For an example of disposal to developers under a partnership scheme see Jones v Secretary of State 
for Wales (1974) 28 P & CR 280, CA. As to the creation of a right for a term of years see Dowty Boulton 
Paul Ltd v Wolverhampton Corpn [1971] 1 WLR 204; and as to appropriation of land see paras 945-947 
ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

For the meaning of ‘buildings or works’ see para 43 note 9 ante. 

For the meaning of ‘erection’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 233(1). In relation to any such land as is mentioned in s 233(1), 
s 233 has effect to the exclusion of the Local Government Act 1972 s 123 (as amended) (disposal of land 
by principal councils: see LOCAL GOVERNMENT vol 29(1) (Reissue) para 495): Town and Country 
Planning Act 1990 s 233(8). 

As to the local authority's duty, in exercising its powers under s 233, to have regard to the desirability 
of preserving features of special architectural or historic interest, and in particular listed buildings, see 
para 1106 post. 

For the meaning of ‘common’ see para 934 note 10 ante. 

As to the Secretary of State see para 19 ante. 

Town and Country Planning Act 1990 s 233(2). As to the transfer of functions under s 233, so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
Town and Country Planning Act 1990 s 233(3). As to the preliminaries to disposal of an open space see 
para 949 post. 


949. Preliminaries to disposal of open space. Before disposing of! any land? 
which consists of or forms part of an open space’, a local authority* must: 


=> 


op UN 


(1) publish a notice? of its intention to do so for at least two consecutive weeks in a 
newspaper circulating in its area; and 


(2) consider any objections to the proposed disposal which may be made to ité. 


le under the Town and Country Planning Act 1990 s 233: see para 948 ante. For the meaning of ‘disposal’ 
see para 38 note 6 ante. 


For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘open space’ see para 933 note 16 ante. 

For the meaning of ‘local authority’ see para 3 note 3 ante. 

The land must be accurately described in the notice: see Wilson v Secretary of State for the Environment 
[1974] 1 All ER 428, [1973] 1 WLR 1083. 

Town and Country Planning Act 1990 s 233(4). As to the application of s 233 to joint planning boards 
see para 942 ante; as to its application to National Park authorities see para 934 note 17 ante; as to joint 
planning boards see para 30 ante; as to National Park authorities see OPEN SPACES AND ANCIENT 
MONUMENTS vol 34 (Reissue) para 157 et seq; and as to the local authority’s duty, in exercising its 
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powers under s 233, to have regard to the desirability of preserving features of special architectural or 
historic interest, and in particular listed buildings, see para 1106 post. 


950. Exercise of powers of disposal. In relation to land! acquired or appropriated 
for planning purposes? for a reason: 


(1) that it will facilitate the carrying out of development, redevelopment or 
improvement on or in relation to the land?; or 
(2) that it is required for the purpose of executing works for facilitating the 
development or use of adjoining land or is required for the purpose of being 
given in exchange for land which is being acquired*, 
the powers conferred? on a local authority” and on the Secretary of State” (or, in relation 
to Wales, on the National Assembly for Wales*) in respect of the giving of consent to 
disposals” must be so exercised as to secure so far as may be practicable’ to relevant 
occupiers!! a suitable opportunity!? for accommodation??. 


1 For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of “acquisition of land for planning purposes” see para 943 note 6 ante; and for the 
meaning of ‘appropriation of land for planning purposes’ see para 945 note 3 ante. 

3 lea reason mentioned in the Town and Country Planning Act 1990 s 226(1)(a) (as substituted): see 
para 934 ante. 

4 le a reason mentioned in ibid s 226(3): see para 934 ante. 

le by ibid s 233: see para 948 ante. 

6 For the meaning of ‘local authority’ see para 3 note 3 ante; but see para 934 note 2 ante. As to the 

application of ibid s 233 to joint planning boards see para 942 ante; as to its application to National Park 

authorities see para 934 note 17 ante; as to joint planning boards see para 30 ante; and as to National Park 
authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et seq. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 233, so far as exercisable 

in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 

Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

9 For the meaning of ‘disposal’ see para 38 note 6 ante. 

10 This is a matter to be judged by the local authority and the Secretary of State: A Crabtree & Co Ltd v 
Minister of Housing and Local Government (1965) 17 P & CR 232. 

11 A person is a relevant occupier for these purposes if (1) he was living or carrying on business or other 
activities on any such land as is mentioned in the Town and Country Planning Act 1990 s 233(5) which 
the authority has acquired as mentioned in s 233(1) (see para 948 ante); (2) he desires to obtain 
accommodation on such land; and (3) he is willing to comply with any requirements of the authority as 
to the development and use of such land: s 233(6). For these purposes, ‘development’ includes 
redevelopment: s 233(6). For the meaning of ‘use’ see para 221 note 4 ante. 

12 For these purposes, ‘a suitable opportunity for accommodation’ means, in relation to any person, an 
opportunity to obtain accommodation on the land in question which is suitable to his reasonable 
requirements on terms settled with due regard to the price at which any such land has been acquired 
from him: ibid s 233(7). 

13 Ibid s 233(5). As to the local authority’s duty, in exercising its powers under the Town and Country 
Planning Act 1990 s 233, to have regard to the desirability of preserving features of special architectural or 
historic interest, and in particular listed buildings, see para 1106 post. 
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951. Disposal by the Secretary of State or the Assembly. The Secretary of 
State! or, in relation to Wales, the National Assembly for Wales? may dispose? of land* 
held by him or by it and acquired by him or by it or by any other minister under the 
statutory power of compulsory acquisition” to such person, in such manner and subject 
to such conditions as appear to him or to the Assembly expedient®; and, in particular, he 
or the Assembly may so dispose of land held by him or by it for any purpose in order to 
secure its use” for that purpose’. 

The Secretary of State or the Assembly may also dispose of land held by him or by it 
and acquired by him, by the Assembly or by any other minister under the statutory 
power to acquire land for the public service by agreement? to such person, in such 
manner and subject to such conditions as may appear to him or to the Assembly to be 
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expedient, and in particular may dispose of land so held for any purpose in order to 
secure the use of the land for that purpose!?. 
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As to the Secretary of State see para 19 ante. l 
As to the transfer of functions under the Town and Country Planning Act 1990 s 234, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

For the meaning of ‘dispose of” see para 38 note 6 ante. 

For the meaning of land” see para 2 note 10 ante. R 

le under the Town and Country Planning Act 1990 s 228 (as amended): see para 939 ante. 

Ibid s 234(1). 

For the meaning of ‘use’ see para 221 note 4 ante. 

Town and Country Planning Act 1990 s 234(2). 

le under the Commissioners of Works Act 1852 s 2 (as amended): see para 940 ante. 

Local Government, Planning and Land Act 1980 s 122(6) (amended by the Planning (Consequential 
Provisions) Act 1990 s 3, Sch 1 Pt 1; and by the Planning (Consequential Provisions) (Scotland) Act 1997 
ss 3, 4, Sch 1 Pt 1, Sch 2 para 31(3)). 


(3) ENABLING POWERS IN RELATION TO ACQUIRED OR 


APPROPRIATED LAND 


(i) Development of Land held for Planning Purposes 


952. Power of development; in general. In relation to any land! which: 


(1) has been acquired or appropriated by a local authority? for planning purposes”; 
and 

(2) is for the time being held by the authority for the purposes for which it was so 
acquired or appropriated, 


a local authority may*: 


(a) erect, construct or carry out on any such land any building or work” other than 
a building or work for the erection®, construction or carrying out of which, 
whether by that local authority or by any other person, statutory power exists by 
virtue of, or could be conferred under, an alternative enactment”; and 

(b) repair, maintain and insure any buildings or works on such land and generally 
deal with such land in a proper course of management’, 

A local authority may enter into arrangements with an authorised association” for the 


carrying out by the association of any operation which, apart from the arrangements, 
the local authority would so have power to carry out, on such terms, including terms as 
to the making of payments or loans by the authority to the association, as may be 


specified in the arrangements!”, 


1 
2 


2 


mn 
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For the meaning of land” see para 2 note 10 ante, 

For the meaning of “local authority” see para 3 note 3 ante. As to the application of the Town and 
Country Planning Act 1990 s 235 (see the text and notes 3-10 infra) to joint planning boards see 
para 942 ante; as to its application to National Park authorities see para 934 note 17 ante; as to joint 
planning boards see para 30 ante; and as to National Park authorities see OPEN SPACES AND ANCIENT 
MONUMENTS vol 34 (Reissue) para 157 et seq. 

For the meaning of ‘acquisition of land for planning purposes’ see para 943 note 6 ante; and for the 
meaning of ‘appropriation of land for planning purposes’ see para 945 note 3 ante. 

A local authority may exercise the powers so conferred notwithstanding any limitation imposed by law 
on its capacity by virtue of its constitution (Town and Country Planning Act 1990 s 235(3)); but nothing 
in s 235 is to be construed as authorising any act or omission on the part of a local authority which is 
actionable at the suit of any person on any grounds other than such a limitation (s 235(5)(a)). 

For the meaning of ‘buildings or works’ see para 43 note 9 ante. 

For the meaning of ‘erection’ see para 2 note 10 ante. 


For these purposes, ‘alternative enactment’ means any enactment which is not contained in the Town and 
Country Planning Act 1990 Pt IX (ss 226-246) (as amended) (see para 934 et seq ante, para 954 et seq 
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post), the Local Authorities (Land) Act 1963 ss 2, 5 or 6 (as amended) (see LOCAL GOVERNMENT 
vol 29(1) (Reissue) paras 500-501), the Industrial Development Act 1982 s 14(1) or (4) or s 17(3) (see 
TRADE, INDUSTRY AND INDUSTRIAL RELATIONS vol 47 (2001 Reissue) paras 833-834), or the 
Planning (Listed Buildings and Conservation Areas) Act 1990 Pt 1 Ch V (ss 47-59) (as amended) (see 
para 1154 et seq post): Town and Country Planning Act 1990 s 235(6). For the meaning of ‘enactment’ 
see para 2 note 11 ante. 

8 Ibid s 235(1), (2). As to the local authority's duty, in exercising its powers under s 235(1), to have regard 
to the desirability of preserving features of special architectural or historic interest, and in particular listed 
buildings, see para 1106 post. 

9 For these purposes, ‘authorised association’ means any society, company or body of persons (1) whose 
objects include the promotion, formation or management of garden cities, garden suburbs or garden 
villages, and the erection, improvement or management of buildings for the working classes and others; 
and (2) which does not trade for profit or whose constitution forbids the issue of any share or loan capital 
with interest or dividend exceeding the rate for the time being fixed by the Treasury: ibid s 235(6). 

10 Ibid s 235(4). Nothing in s 235 is to be construed as authorising an authorised association to carry out 
any operation which it would not have power to carry out apart from s 235(4): s 235(5)(b). 

The Town and Country Planning Act 1990 Pt IX (ss 226-246) (as amended) (see para 934 et seq ante, 
para 954 post) does not have the effect of authorising the execution of any works, whether of 
construction, demolition or alteration, on, over or under tidal lands below high-water mark of ordinary 
spring tides, except with the consent of any persons whose consent would have been required if the 
Town and Country Planning Act 1962 (repealed) had not been passed, and except in accordance with 
such plans and sections and subject to such restrictions and conditions as may be approved by the 
Secretary of State before the works are begun: Town and Country Planning Act 1971 s 292(1), Sch 24 
para 84(b); Planning (Consequential Provisions) Act 1990 s 5(1), Sch 3 para 3. As to land below 
high-water mark see WATER vol 49(2) (2004 Reissue) para 19. 


953. Secretary of State’s or Assembly’s power to require development of 
land. If the Secretary of State! or, in relation to Wales, the National Assembly for 
Wales? is satisfied, after holding a local inquiry’, that a local authority* has failed to carry 
out, on land? acquired? or appropriated’ by it, any development? which in his or the 
Assembly’s opinion ought to be carried out, he or the Assembly may by order require 
the authority to take such steps as may be specified in the order for carrying out the 
development’. 

Any such order is enforceable on the application of the Secretary of State or the 
Assembly by mandatory order’. 


1 As to the Secretary of State see para 19 ante. 

2 Asto the transfer of functions under the Town and Country Planning Act 1990 s 231 (as amended), so far 

as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 

Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

As to local inquiries see para 651 et seq ante. 

For the meaning of ‘local authority’ see para 3 note 3 ante; but see para 934 note 2 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Ie under the Town and Country Planning Act 1990 s 226 (as amended) (see paras 934-935 ante) or the 

Town and Country Planning Act 1962 s 68 (repealed) or the Town and Country Planning Act 1971s 112 

(repealed). 

7 Ie under the Town and Country Planning Act 1990 s 229 (see para 947 ante) or the Town and Country 
Planning Act 1971 s 121 (repealed). 

8 For the meaning of ‘development’ see para 217 ante. 

9 Town and Country Planning Act 1990 s 231(2). As to the making of orders generally see para 3 ante. 

10 Ibid s 231(3) (amended by virtue of the Civil Procedure (Modification of Supreme Court Act 1981) 
Order 2004, SI 2004/1033, art 3). As to mandatory orders see ADMINISTRATIVE LAW vol 1(1) (2001 
Reissue) para 117. 
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(ii) Interference with and Extinguishment of Rights 
A. IN GENERAL 


‘ : ee 

954. Power to override easements and other rights. The erection’, 
: ; E ec 

construction or carrying out or maintenance of any building or work? on land? which 
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has been acquired or appropriated by a local authority” for planning purposes”, whether 
done by the local authority or by a person deriving title under it, is authorised if it is 
done in accordance with planning permission’ notwithstanding that it involves: 

(1) interference with certain interests or rights”, or o l E 

(2) a breach ofa restriction as to the user of land arising by virtue of a contract : 

Nothing in these provisions, however, authorises interference with any right of way 
or right of laying down, erecting, continuing or maintaining apparatus on, under or over 
land which is: 

(a) aright vested in or belonging to statutory undertakers!º for the purposes of the 

carrying on of their undertaking; or 
(b) a right conferred by or in accordance with the electronic communications code 
on the operator of an electronic communications code network'!. 

Compensation is payable!” in respect of any authorised interference or breach"? and 
must be assessed in the same manner and subject to the same rules as in the case of other 
compensation! in respect of injurious affection where the compensation is to be 
estimated in connection with a purchase, or the injury arises from the execution of 
works on land acquired, under'* the relevant statutory provisions’®. 

Where a person deriving title under the local authority by which the land in question 
was acquired or appropriated is so liable to pay compensation and fails to discharge that 
liability, the liability is enforceable against the local authority”. 


For the meaning of ‘erection’ see para 2 note 10 ante. 

For the meaning of ‘buildings or works’ see para 43 note 9 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘local authority’ see para 3 note 3 ante. As to the application of the Town and 

Country Planning Act 1990 s 237 (as amended) (see the text and notes 5-17 infra) to joint planning 

boards see para 942 ante; as to its application to National Park authorities see para 934 note 17 ante; as to 

joint planning boards see para 30 ante; and as to National Park authorities see OPEN SPACES AND 

ANCIENT MONUMENTS vol 34 (Reissue) para 157 et seq. 

5 For the meaning of “acquisition of land for planning purposes’ see para 943 note 6 ante; and for the 
meaning of ‘appropriation of land for planning purposes’ see para 945 note 3 ante. 

6 For the meaning of references to deriving title see para 245 note 5 ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 

8 Subject to the Town and Country Planning Act 1990 s 237(3) (as amended) (see the text and notes 10-11 
infra), the interests and rights to which s 237 (as amended) applies are any easement, liberty, privilege, 
right or advantage annexed to land and adversely affecting other land, including any natural right to 
support: s 237(2). As to power to extinguish highways see ss 249-256 (as amended); and HIGHWAYS, 
STREETS AND BRIDGES vol 21 (2004 Reissue) para 791 et seq. 

9 Ibid s 237(1). Section 237(1) is subject to s 237(3) (as amended): s 237(1). As to the effect of such 
authorisation see Dowty Boulton Paul Ltd v Wolverhampton Corpn (No 2) [1976] Ch 13, [1973] 2 All ER 
491, CA. See also R v City of London Council, ex p Master Governors and Commonality of the Mystery of the 
Barbers of London [1996] 42 EG 156, DC; Midtown Ltd v City of London Real Property Co Ltd; Joseph v City 
of London Real Property Ltd [2005] EWHC 33 (Ch), [2005] 04 EG 166, [2005] All ER (D) 164 (Jan). 

Nothing in the Town and Country Planning Act 1990 s 237 (as amended) is to be construed as 
authorising any act or omission (1) on the part of a local authority or body corporate in contravention of 
any limitation imposed by law on its capacity by virtue of its constitution (s 246(2)); or (2) on the part of 
any person which is actionable at the suit of any person on any ground other than such interference or 
breach as is mentioned in s 237(1) (s 237(7)). It has been held that s 237 (as amended) does not authorise 
use in contravention of restrictive covenants: Thames Water Utilities Ltd v Oxford City Council [1999] 
1 EGLR 167, [1998] 31 LS Gaz R 37. However, whilst it is clear that ‘use’ is not referred to in the Town 
and Country Planning Act 1990 s 237 (as amended), it seems somewhat questionable to permit building 
under s 237(1) but not the use of that which is built. 

10 For the meaning of ‘statutory undertakers’ see para 1009 post. 


11 Town and Country Planning Act 1990 s 237(3) (amended by the Communications Act 2003 s 406(1), 
Sch 17 para 103(1)(b), (2)). As to the electronic communications code, electronic communications 
apparatus and electronic communications networks and their operators see the Communications 


Act 2003 Sch 17 para 1(1); and TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) 
para 146. 


tw tv ma 


N 


461 


12 


13 
14 
15 
16 
17 


Acquisition and Appropriation of Land Para 955. 


Ie under the Lands Clauses Consolidation Act 1845 s 63 or s 68 (as amended), or the Compulsory 
Purchase Act 1965 s 7 or s 10 (as amended): see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 
Reissue) paras 200, 293, 355. As to the construction of the Compulsory Purchase Act 1965 in relation to 
land falling under these provisions see para 944 note 4 ante. 

le any interference or breach in pursuance of the Town and Country Planning Act 1990 s 237(1). 

See note 12 supra. 

Ie under the Lands Clauses Consolidation Act 1845 or the Compulsory Purchase Act 1965. 

Town and Country Planning Act 1990 s 237(4). 

Ibid s 237(5). Nothing in s 237(5), however, is to be construed as affecting any agreement between the 


local authority and any other person for indemnifying the local authority against any such liability: 
s 237(6). 


955. Extinguishment of rights over land compulsory acquired. Upon the 
completion of a compulsory acquisition! of land?: 


(1) all private rights of way and rights of laying down, erecting, continuing or 
maintaining any apparatus on, under or over the land are extinguished*; and 

(2) any such apparatus vests in the acquiring authority’. 

The above provisions do not, however, apply to: 

(a) any right vested in, or apparatus belonging to, statutory undertakers for the 
purpose of the carrying on of their undertaking; 

(b) any right conferred by or in accordance with the electronic communications 
code on the operator of an electronic communications code network; or 

(c) any electronic communications apparatus kept installed for the purposes of any 
such network?. 

In respect of any right or apparatus not falling within heads (a) to (c) above, these 


provisions have effect subject to: 


(i) any direction given by the acquiring authority before the completion of the 
acquisition that they are not to apply to any right or apparatus specified in the 
direction; and 

(ii) any agreement which may be made, whether before or after the completion of 
the acquisition, between the acquiring authority and the person in or to whom 
the right or apparatus in question is vested or belongs’. 

Any person who suffers loss by the extinguishment of a right or the vesting of any 


apparatus under these provisions is entitled to compensation from the acquiring 
authority”. 


1 


Ie under the Town and Country Planning Act 1990 s 226 (as amended) (see paras 934-935 ante), s 228 
(as amended) (see para 939 ante) or s 230 (see para 938 ante). For the meaning of “compulsory 
acquisition” see para 930 note 4 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

Town and Country Planning Act 1990 s 236(1)(a). As to extinguishment of rights on a compulsory 
purchase under the Planning (Listed Buildings and Conservation Areas) Act 1990 see para 1160 post; as to 
the extinguishment of rights on a compulsory purchase under the New Towns Act 1981 see para 1356 
post; and as to the powers to extinguish highways see HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 
Reissue) para 791 et seq. 

Town and Country Planning Act 1990 s 236(1)(b). For the meaning of ‘acquiring authority’ see para 933 
note 11 ante. As to the application of s 236 (as amended) to joint planning boards see para 942 ante; as to 
its application to National Park authorities see para 934 note 17 ante; as to joint planning boards see 
para 30 ante; and as to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 
(Reissue) para 157 et seq. 

For the meaning of ‘statutory undertakers’ see para 1009 post. As to the powers to extinguish rights of 
statutory undertakers see para 1019 post. 

Town and Country Planning Act 1990 s 236(2) (amended by the Communications Act 2003 s 406(1), 
Sch 17 para 103(1)(a), (2)). As to the electronic communications code, electronic communications 
apparatus and electronic communications networks and their operators see Sch 17 para 1(1); and 
TELECOMMUNICATIONS AND BROADCASTING vol 45(1) (2005 Reissue) para 146. 


Town and Country Planning Act 1990 s 236(3). 
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Ibid s 236(4). Any compensation payable must be determined accordance with the Land Compensation 
Act 1961 (see generally COMPULSORY ACQUISITION OF LAND) (Town and Country Planning Act 1990 
s 236(5)); and any expenses incurred by any government department, including the Secretary of State, in 
the payment of compensation must be paid out of money provided by Parliament (see para 51 ga 
head (b) in the text), although this does not apply in relation to the National Assembly for Wales (see the 
Government of Wales Act 1998 s 89; and CONSTITUTIONAL LAW AND HUMAN RIGHTS). For the 
meaning of 'government department” see para 3 note 5 ante. 


B. CONSECRATED LAND AND BURJAL GROUNDS 


956. Use and development of consecrated land etc. Any consecrated land! 
which has been the subject of a relevant acquisition or appropriation? may, 
notwithstanding any obligation or restriction imposed under ecclesiastical law or 
otherwise in respect of such land, be used: 


(1) if it has been acquired by a minister” or by the National Assembly for Wales*, in 
any manner by him or it or on his or its behalf for any purpose for which he or 
it acquired the land; and 

(2) in any other case, by any person in any manner in accordance with planning 
permission”. 

Any use of consecrated land so authorised is subject to: 

(a) compliance with the prescribed requirements” with respect to the removal and 
reinterment of any human remains and to the disposal” of monuments? and 
fixtures and furnishings’; and 

(b) to such provisions as may be prescribed for prohibiting or restricting the use?” of 
the land, either absolutely or until the prescribed consent has been obtained, so 
long as any church or other building used or formerly used for religious 
worship, or any part of it, remains on the land!!. 

Any use of land other than consecrated land which: 

(1) has been the subject of a relevant acquisition or appropriation; and 

(ii) at the time of acquisition or appropriation included a church or other building 
used or formerly used for religious worship or the site of such a church or 
building, 


is subject to compliance with such requirements as are mentioned in head (a) above??, 


1 


The Town and Country Planning Act 1990 s 238(1) (see the text and notes 2-5 infra) applies whether or 
not the land includes a building but does not apply to land which consists of or forms part of a burial 
ground: s 238(2). For these purposes, ‘burial ground’ includes any churchyard, cemetery or other ground, 
whether consecrated or not, which has at any time been set apart for the purposes of interment: s 240(3). 
As to the consecration of land, and the effect of consecration, see ECCLESIASTICAL LAW; and as to the 
use and development of burial grounds see para 957 post; and CREMATION AND BURIAL vol 10 
(Reissue) paras 1170-1172. For the meanings of ‘land’ and ‘building’ see para 2 note 10 ante. 

For these purposes, ‘relevant acquisition or appropriation’ means an acquisition made by a minister, the 
National Assembly for Wales, a local authority or statutory undertakers under ibid Pt IX (ss 226-246) (as 
amended) (see para 934 et seq ante, para 957 et seq post) or the Planning (Listed Buildings and 
Conservation Areas) Act 1990 Pt I Ch V (ss 47-59) (as amended) (see para 1154 et seg post) or 
compulsorily under any other enactment, or an appropriation by a local authority for planning purposes: 
Town and Country Planning Act 1990 s 240(3). As to the transfer of functions under ss 238, 240, so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
See also note 3 infra. For the meaning of ‘minister’ see para 3 note 5 ante; for the meaning of “local 
authority” see para 3 note 3 ante; for the meaning of ‘statutory undertakers’ see para 1009 post; for the 
meaning of ‘enactment’ see para 2 note 11 ante; and for the meaning of ‘appropriation of land for 
planning purposes’ see para 945 note 3 ante. As to the application of the Town and Country Planning 
Act 1990 s 238 to consecrated land held by an NHS Trust or a health service body see NATIONAL 
HEALTH SERVICE vol 33 (Reissue) para 101. 

Functions of Ministers of the Crown, other than the Secretary of State for Wales, under the Town and 
Country Planning Act 1990 s 238(1)(a), are not transferred to the National Assembly for Wales: see the 
National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended). 
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See notes 2-3 supra. 

Town and Country Planning Act 1990 s 238(1); and see note 3 supra. Any power so conferred to use land 
in such a manner is to be construed as a power so to use the land, whether or not it involves the erection, 
construction or carrying out of any building or work or the maintenance of any building or work: 
s 246(3). As to the application of s 238 to joint planning boards see para 942 ante; as to its application to 
National Park authorities see para 934 note 17 ante; as to joint planning boards see para 30 ante; and as 
to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et 
seg. For the meaning of ‘planning permission’ see para 43 note 6 ante; for the meaning of ‘erection’ see 
para 2 note 10 ante; and for the meaning of ‘buildings or works’ see para 43 note 9 ante. 

Nothing in s 238 is to be construed as authorising any act or omission (1) on the part of a local 
authority or body corporate in contravention of any limitation imposed by law on its capacity by virtue 
of its constitution (s 246(2)); or (2) on the part of any person which is actionable at the suit of any person 
on any grounds other than contravention of any such obligation, restriction or enactment as is mentioned 
in s 238(1) (s 238(6)). 

As to the power to prescribe requirements see para 958 post. For the meaning of ‘prescribed’ see para 16 
note 5 ante. 

For the meaning of ‘disposal’ see para 38 note 6 ante. 

For these purposes, ‘monument’ includes a tombstone or other memorial: Town and Country Planning 
Act 1990 s 240(3). 

Subject to the provisions of any regulations made for these purposes, no faculty is required for the 
removal and reinterment in accordance with the regulations of any human remains, or for the removal or 
disposal of any monuments: ibid s 240(2). As to the faculty jurisdiction of the Church of England see 
generally ECCLESIASTICAL LAW. 

For the meaning of ‘use’ see para 221 note 4 ante. 

Town and Country Planning Act 1990 s 238(3). 

Ibid s 238(4). 


957. Use and development of burial grounds; in general. The use and 
development of land! consisting of a burial ground? or part of a burial ground which has 
been the subject of a relevant acquisition or appropriation? is discussed elsewhere in this 


work”. 

1 For the meaning of ‘land’ see para 2 note 10 ante. 

2 For the meaning of ‘burial ground’ see para 956 note 1 ante. 

3 For the meaning of ‘relevant acquisition or appropriation’ see para 956 note 2 ante. 

4 See the Town and Country Planning Act 1990 s 239; and CREMATION AND BURIAL vol 10 (Reissue) 


paras 1170-1172. As to the application of s 239 to joint planning boards see para 942 ante; as to its 
application to National Park authorities see para 934 note 17 ante; as to joint planning boards see para 30 
ante; and as to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) 
para 157 et seq. 


958. Power to make regulations. Provision must be made by any regulations 
made for the purposes of the statutory provisions relating to the use and development of 
consecrated land etc! and burial grounds? for: 

(1) requiring the persons in whom the land? is vested to publish notice of their 


intention to carry out the removal and reinterment of any human remains or the 
disposal* of any monuments’; 


(2) enabling the personal representatives or relatives of any deceased person 


themselves to undertake: 

(a) the removal and reinterment of the remains of the deceased; and 

(b) the disposal of any monument commemorating the deceased, 

and for requiring the persons in whom the land is vested to defray the expenses 
of such removal, reinterment and disposal, not exceeding such amount as may 
be prescribed®; 


(3) requiring compliance with: 


(a) such reasonable conditions, if any, as may be imposed in the case of 
consecrated land by the bishop of the diocese with respect to the manner 
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of removal and the place and manner of reinterment of any human remains 
and the disposal of any monuments; and l l 
(b) any directions given in any case by the Secretary of State” or, in relation to 
Wales, by the National Assembly for Wales? with respect to the removal 
and reinterment of any human remains”. 


F A ian : 
Subject, however, to the provisions of any such regulations, no faculty’® is required 


for the removal and reinterment in accordance with the regulations of any human 
E : 5 11 
remains or for the removal or disposal of any monuments*’. 


Any regulations made for the purposes of the statutory provisions relating to the use 


and development of consecrated land etc??: 
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(i) | must contain such provisions as appear to the Secretary of State or the Assembly 
to be requisite for securing that any use’? of land which is subject to compliance 
with the regulations is, as nearly as may be, subject to the same control as is 
imposed by law in the case of a similar use authorised by an enactment!* or by 
a Measure, or as it would be proper to impose on a disposal of the land in 
question otherwise than in pursuance of an enactment or Measure; 

(ii) must contain such requirements relating to the disposal of any consecrated land 
or other relevant land!” as appear to the Secretary of State or the Assembly 
requisite for securing that the relevant statutory provisions!º are complied with 
in relation to the use of the land; and 

(111) may contain such incidental and consequential provisions, including provision as 
to the closing of registers, as appear to the Secretary of State or the Assembly to 
be expedient for the purposes of the regulations”. 


le the Town and Country Planning Act 1990 s 238(3), (4): see para 956 ante. 

le ibid s 239(2): see para 957 ante; and CREMATION AND BURIAL vol 10 (Reissue) paras 1170-1172. 
For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘disposal’ see para 38 note 6 ante. 

For the meaning of ‘monument’ see para 956 note 6 ante. 

Any expenses so incurred by any government department, including the Secretary of State, must be paid 
out of money provided by Parliament (see the Town and Country Planning Act 1990 s 311(2)(c); and 
para 51 ante at head (c) in the text) but this does not apply in relation to the National Assembly for Wales 
(see the Government of Wales Act 1998 s 89; and CONSTITUTIONAL LAW AND HUMAN RIGHTS). For 
the meaning of ‘prescribed’ see para 16 note 5 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 ss 238, 240, so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
Town and Country Planning Act 1990 s 240(1). At the date at which this title states the law no such 
regulations had been made but, by virtue of the Planning (Consequential Provisions) Act 1990 s 2 (see 
para 2 ante), the Town and Country Planning (Churches, Places of Religious Worship and Burial 
Grounds) Regulations 1950, SI 1950/792, regs 6-17 (as amended) have effect as if so made. See 
CREMATION AND BURIAL vol 10 (Reissue) para 1172. As to the application of the Town and Country 
Planning Act 1990 s 240 (as so modified) to joint planning boards see para 942 ante; as to its application 
to National Park authorities see para 934 note 17 ante; as to joint planning boards see para 30 ante; and 
as to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 
et seq. 

Nothing in s 238 or s 240 is to be construed as authorising any act or omission on the part of a local 
authority or body corporate in contravention of any limitation imposed by law on its capacity by virtue 
of its constitution: s 246(2). For the meaning of ‘local authority’ see para 3 note 3 ante. 

As to the normal requirement for a faculty see CREMATION AND BURIAL vol 10 (Reissue) para 1125 et 
seg; and as to the faculty jurisdiction of the Church of England see generally ECCLESIASTICAL LAW. 
Town and Country Planning Act 1990 s 240(2). The Burial Act 1857 s 25 (as amended) (prohibition of 
removal of human remains without the licence of the Secretary of State except in certain cases: see 
CREMATION AND BURIAL vol 10 (Reissue) para 1123) does not apply to a removal carried out in 
accordance with the regulations: Town and Country Planning Act 1990 s 240(2). 

See note 1 supra. 

For the meaning of ‘use’ see para 221 note 4 ante. 
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14 le by an enactment not contained in the Town and Country Planning Act 1990. For the meaning of 
‘enactment’ see para 2 note 11 ante. 


15 le such land as is mentioned in ibid s 238(3) or (4): see para 956 ante. 

16 See note 1 supra. 

17 Town and Country Planning Act 1990 s 238(5). At the date at which this title states the law no such 
regulations had been made but, by virtue of the Planning (Consequential Provisions) Act 1990 s 2 (see 
para 2 ante), the Town and Country Planning (Churches, Places of Religious Worship and Burial 


Grounds) Regulations 1950, SI 1950/792, regs 3-5 have effect as if so made. See further paras 959-961 
post. 


Nothing in the Town and Country Planning Act 1990 s 238 is to be construed as authorising any act 
or omission on the part of any person which is actionable at the suit of any person on any grounds other 
than contravention of any such obligation, restriction or enactment as is mentioned in s 238(1) (see 
para 956 ante): s 238(6). See also note 9 supra. 


959. Restrictions on use when church remains on land. So long as any church 
or other building used or formerly used for religious worship, or any part thereof, 
remains on consecrated land, the land may not be used by the acquiring or appropriating 
authority! without the consent of the bishop? having been obtained?. 

The use of any land* by that authority so long as any such building or part thereof so 
remains: 

(1) in the case of consecrated land, is subject to the like control as is imposed by law 

in the case of a similar use authorised by an enactment? or by a Measure’; 

(2) in the case of any other land, must be for such religious, charitable”, 
educational, municipal or other purposes as are not inconsistent with the last use 
of the land by the religious denomination at or before the date of acquisition or 
appropriation’. 

In the case of land other than consecrated land, however, on presentation by the 
acquiring or appropriating authority of a certificate from the appropriate 
denominational authority’ that no objection is raised by that authority to any particular 
use of the land, the Secretary of State’® or, in relation to Wales, the National Assembly 
for Wales!! may authorise such use??, 


1 For these purposes, ‘acquiring or appropriating authority’ includes any person deriving title from or 
under that authority: Town and Country Planning (Churches, Places of Religious Worship and Burial 
Grounds) Regulations 1950, SI 1950/792, reg 2(1). 

2 ‘The bishop’ means the bishop of the diocese in which the land is situated: ibid reg 2(1). 

3 Ibid reg 3(1). 

4 For these purposes, unless the context otherwise requires, ‘land’ means any land which has been, or is 
deemed by virtue of the Town and Country Planning Act 1971 Sch 24 para 48 (repealed), to have been, 
acquired by a purchasing authority under the Town and Country Planning Act 1990 Pt IX (ss 226-246) 
(as amended) (see para 934 et seq ante) or has been appropriated by a local authority as mentioned in 
ss 232(1), 246(1)(b) (see para 945 ante) and which at the time of acquisition or appropriation was 
consecrated land, or included any church or other building used or formerly used for religious worship, 
or the site thereof, or consisted of a burial ground or part of a burial ground: Town and Country 
Planning (Churches, Places of Religious Worship and Burial Grounds) Regulations 1950, SI 1950/792, 
reg 2(1); Planning (Consequential Provisions) Act 1990 ss 2(4), 5(1), Sch 3 para 3. 

5 Iean enactment other than the Town and Country Planning Act 1990. 

6 Town and Country Planning (Churches, Places of Religious Worship and Burial Grounds) 
Regulations 1950, SI 1950/792, reg 3(2); Planning (Consequential Provisions) Act 1990 s 2(4). As to 
such control see ECCLESIASTICAL LAW. 

7 For the meaning of ‘charitable purposes’ see CHARITIES vol 5(2) (2001 Reissue) para 4. 

8 Town and Country Planning (Churches, Places of Religious Worship and Burial Grounds) 
Regulations 1950, SI 1950/792, reg 3(2). 

9 For these purposes, unless the context otherwise requires, ‘the appropriate denominational authority’ 
means such person or persons as are designated for the purpose by the controlling body of the religious 
denomination for whose purposes the land has been or is being used: ibid reg 2(1). 


10 As to the Secretary of State see para 19 ante. 
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11 As to the transfer of town and country planning functions, so far as exercisable in relation to Wales, to the 
Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, 
Sch 1 (as amended); and as to the Assembly see para 20 ante. 


12 Ibid reg 3(2) proviso. 


960. Fixtures and furnishings of churches etc. The fixtures and furnishings of 
any church or other building used for religious worship situated on the land! are to be at 
the disposal of the appropriate denominational authority? as that authority may think 
fit. Where any such fixtures and furnishings are not disposed of by that authority within 
three months of the date of acquisition or appropriation, the acquiring or appropriating 
authority* must, before disposal, cause to be defaced such ornamentation, symbols and 
inscriptions as the appropriate denominational authority may require”. 


1 For the meaning of ‘land’ for these purposes see para 959 note 4 ante. 


2 In the case of consecrated land, ‘the appropriate denominational authority’ means the bishop: Town and 
Country Planning (Churches, Places of Religious Worship and Burial Grounds) Regulations 1950, 
SI 1950/792, reg 2(1). For its meaning in the case of unconsecrated land see para 959 note 9 ante; and 
for the meaning of ‘the bishop’ see para 959 note 2 ante. 


3 Ibid reg 4. 
4 For the meaning of ‘acquiring or appropriating authority’ see para 959 note 1 ante. 


5 Town and Country Planning (Churches, Places of Religious Worship and Burial Grounds) 
Regulations 1950, SI 1950/792, reg 4. 


961. Closure of registers. When a church or other building used for religious 
worship has ceased to be used as such by reason of the land! forming its site having been 
acquired or appropriated”, the appropriate denominational authority? must? forward or 
cause to be forwarded the current marriage registers kept for the building to the 
Registrar General in order that they may be formally closed and one of them retained by 
him or transmitted to the appropriate denominational authority for retention, and the 
other forwarded to the superintendent registrar of the registration district concerned’. 
All other birth, baptismal, marriage, burial or death registers, if not removed from the 
building by that authority for retention by that authority within three months of the 
date of acquisition or appropriation, must be forwarded by the acquiring or 
appropriating authority® to the Registrar General’. 


For the meaning of ‘land’ for these purposes see para 959 note 4 ante. 
le acquired or appropriated under the Town and Country Planning Act 1990. 


For the meaning of ‘the appropriate denominational authority’ see paras 959 note 9, 960 note 2 ante. 


WN — 


le except where the marriage registers are dealt with under the Marriage Act 1949 s 62: see 
ECCLESIASTICAL LAW vol 14 para 1037. 


5 Town and Country Planning (Churches, Places of Religious Worship and Burial Grounds) 
Regulations 1950, SI 1950/792, reg 5; Planning (Consequential Provisions) Act 1990 s 2(4). 


6 For the meaning of ‘acquiring or appropriating authority’ see para 959 note 1 ante. 


7 Town and Country Planning (Churches, Places of Religious Worship and Burial Grounds) 
Regulations 1950, SI 1950/792, reg 5. As to the keeping of registers of baptisms and marriages see 
generally ECCLESIASTICAL LAW; REGISTRATION CONCERNING THE INDIVIDUAL; and as to registers of 
burials see CREMATION AND BURIAL vol 10 (Reissue) para 1109 et seq. 


C. MISCELLANEOUS RIGHTS 


962. Use and development of open spaces etc. Any land! which is or forms 
part of a common”, open space? or fuel or field garden allotment*, which has been 
acquired? by a minister”, the National Assembly for Wales’, a local authority? or 
statutory undertakers” or which has been appropriated by a local authority for planning 
purposes!” may!!: 
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(1) if it has been acquired by a minister or by the Assembly, be used in any manner 


by him or it or on his or its behalf for any purpose for which he or the Assembly 
acquired the land; and 


(2) in any other case, be used by any person in any manner in accordance with 


ES 


planning permission??, 


For the meaning of land” see para 2 note 10 ante. 

For the meaning of 'common' see para 934 note 10 ante. 

For the meaning of open space’ see para 933 note 16 ante. 

For the meaning of ‘fuel or field garden allotment’ see para 934 note 12 ante. 

le under the Town and Country Planning Act 1990 Pt IX (ss 226-246) (as amended) (see para 934 et seq 
ante, para 963 post) or the Planning (Listed Buildings and Conservation Areas) Act 1990 Pt I Ch V 
(ss 47-59) (as amended) (see para 1154 et seq post). 

For the meaning of‘minister’ see para 3 note 5 ante. Functions of Ministers of the Crown, other than the 
Secretary of State for Wales, under the Town and Country Planning Act 1990 s 241(1)(a), are not 
transferred to the National Assembly for Wales: sec the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended). 

As to the transfer of functions under the Town and Country Planning Act 1990 s 214, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. See also 
note 6 supra. 

For the meaning of local authority” see para 3 note 3 ante. 

For the meaning of ‘statutory undertakers’ see para 1009 post. 

For the meaning of ‘appropriation of land for planning purposes’ see para 945 note 3 ante. 

le notwithstanding anything in any enactment relating to such land or by which the land is specially 
regulated. For the meaning of ‘enactment’ see para 2 note 11 ante. 

Town and Country Planning Act 1990 s 241(1). As to the application of the Town and Country Planning 
Act 1990 s 241 to joint planning boards see para 942 ante; as to its application to National Park 
authorities see para 934 note 17 ante; as to joint planning boards see para 30 ante; and as to National Park 
authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et seg. Any power 
so conferred to use land in such a manner is to be construed'as a power so to use the land, whether or 
not it involves the erection, construction or carrying out of any building or work or the maintenance of 
any building or work: s 246(3). For the meaning of ‘planning permission” see para 43 note 6 ante; for the 
meaning of ‘erection’ see para 2 note 10 ante; and for the meaning of “buildings or works’ see para 43 
note 9 ante. 

Nothing in s 241 is to be construed as authorising any act or omission (1) on the part of a local 
authority or body corporate in contravention of any limitation imposed by law on its capacity by virtue 
of its constitution (s 246(2)); or (2) on the part of any person which is actionable at the suit of any person 
on any grounds other than contravention of any such enactment as is mentioned in s 241(1) (s 241(2)). 


963.  Overriding rights of possession. If the Secretary of State’ or, in relation to 
Wales, the National Assembly for Wales? certifies that possession of a house which: 
(1) has been acquired or appropriated by a local authority? for planning purposes*; 


and 


(2) is for the time being held by the authority for the purposes for which it was 


acquired or appropriated, 


is immediately required for those purposes, nothing in the Rent Act 1977? or Part I of 


the 


Housing Act 1988% prevents the acquiring or appropriating authority” from 


obtaining possession of the house’. 


il 
2 


As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 242, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

For the meaning of local authority” see para 3 note 3 ante. 

For the meaning of “acquisition of land for planning purposes” see para 943 note 6 ante; and for the 
meaning of ‘appropriation of land for planning purposes’ see para 945 note 3 ante. 

As to the protection of dwellings under the Rent Acts see LANDLORD AND TENANT vol 27(1) (Reissue) 


para 633 et seq. 
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6 le the Housing Act 1988 Pt 1 (ss 1-45) (as amended) (assured tenancies etc): see LANDLORD AND 
TENANT vol 27(1) (Reissue) para 845 et seg. 

7 For the meaning of ‘acquiring authority’ see para 933 note 11 ante. l 

8 Town and Country Planning Act 1990 s 242. As to the application of the Town and Country Planning 
Act 1990 s 242 to joint planning boards see para 942 ante; as to its application to National Park 
authorities see para 934 note 17 ante; as to joint planning boards see para 30 ante; and as to National Park 
authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et seq. 


(4) ACQUISITION OF LAND IN WALES BY THE WELSH 
DEVELOPMENT AGENCY 


964. Abolition of the Land Authority for Wales. There was formerly a body 
known as the Land Authority for Wales, established in 1975' and continued in existence 
by the Local Government, Planning and Land Act 19802. That body’s functions were to 
acquire land in Wales which in its opinion needed to be made available for development 
and to dispose of it to other persons for development by them at a time which was in 
the Land Authority's opinion appropriate to meet the need’. 

As from 1 October 1998 functions of the Land Authority for Wales ceased to exist* 
and there were transferred to and vested in the Welsh Development Agency?” all property, 
rights and liabilities to which the Land Authority for Wales was entitled or subject on 
that date”. Transitional provisions were made with regard to such transfer” and for the 
winding down of the Land Authority's activities*. 

The Land Authority for Wales was abolished by order of the Secretary of State for 
Wales with effect from 28 February 1999º. 


See the Community Land Act 1975 s 8, Sch 3 (repealed). 

See the Local Government, Planning and Land Act 1980 s 102(1) (repealed). 

See ibid ss 103(1), 109 (repealed). 

See the Government of Wales Act 1998 ss 134, 158(1); the Government of Wales Act 1998 

(Commencement No 1) Order 1998, SI 1998/2244, art 4. 

5 As to the Welsh Development Agency see para 1309 post; and TRADE, INDUSTRY AND INDUSTRIAL 
RELATIONS vol 47 (2001 Reissue) para 856 et seg. 

6 See the Government of Wales Act 1998 s 136(1). A certificate issued by the Secretary of State for Wales 
that any property has been transferred by s 136(1) is conclusive evidence of the transfer: s 136(2). 
Section 136(1) has effect in relation to property, rights or liabilities to which it applies in spite of any 
provision (of whatever nature) which would otherwise prevent or restrict the transfer of the property, 
rights or liabilities (s 136(3)) but does not have effect to continue in force any contract of employment 
(s 136(4)). The Secretary of State may by order make provision for the transfer of staff of the Land 
Authority for Wales; and such an order may make any appropriate consequential, incidental, 
supplementary or transitional provisions or savings: s 136(4), (5). As to the exercise of this power see the 
Land Authority for Wales (Transfer of Staff) Order 1998, SI 1998/2194. As to the Secretary of State see 
para 19 ante. 

7 See the Government of Wales Act 1998 s 137. 

See ibid s 138. 


9 See ibid s 139; and the Land Authority for Wales (Abolition) Order 1999, SI 1999372 as LD. 


BON m 


So 


965. Acquisition of land by the Welsh Development Agency. The Welsh 
Development Agency'! functions include the function of making land available for 
development”. It has power to do anything, whether in Wales or elsewhere, which is 
calculated to facilitate the discharge of its statutory functions? or is incidental or 
conducive to their discharge* and may, in particular, exercise specified powers including 
power to: 
(1) acquire and dispose of land, plant, machinery and equipment and other 
property’; 
(2) manage land, and develop land and carry out works on land, and maintain 
works or assist in their maintenance”; 
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(3) make land, plant, machinery and equipment and other property available for use 
by other persons”. 


The functions and powers of the Welsh Development Agency are discussed in detail 

elsewhere in this work®. 

1 As to the Welsh Development Agency see para 1309 post; and TRADE, INDUSTRY AND INDUSTRIAL 

RELATIONS vol 47 (2001 Reissue) para 856 et seg. 

2 See the Welsh Development Agency Act 1975 s 1(3)(da) (added by the Government of Wales Act 1998 
s 126(3)(d)); and TRADE, INDUSTRY AND INDUSTRIAL RELATIONS vol 47 (2001 Reissue) para 856. 

3 Je its functions under the Welsh Development Agency Act 1975 s 1(3) (as amended): see TRADE, 
INDUSTRY AND INDUSTRIAL RELATIONS vol 47 (2001 Reissue) para 856. 

See ibid s 1(6); and TRADE, INDUSTRY AND INDUSTRIAL RELATIONS vol 47 (2001 Reissue) para 856. 

See ibid s 1(7)(h). 

See ibid s 1(7)(1). 

See ibid s 1(7)()). 

See TRADE, INDUSTRY AND INDUSTRIAL RELATIONS vol 47 (2001 Reissue) para 856 et seq. 
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11. 


RIGHTS TO REQUIRE PURCHASE OF INTERESTS 


(1) INTERESTS AFFECTED BY PLANNING DECISIONS OR 


966. 
The following provisions apply where: 


(1) 
(2) 


ORDERS 


(i) Service of Purchase Notices; in general 


` 


Circumstances in which purchase notices may be served; in general. 


on an application for planning permission! to develop? any land”, permission is 
refused or is granted subject to conditions*; or 

planning permission in respect of any land is revoked by an order”, or is 
modified by the imposition of conditions; or 

an order is made” requiring discontinuance of use or the alteration or removal of 
buildings or works” in respect of any land’. 

the case mentioned: 

in heads (1) and (2) above, any owner? of the land claims that the statutory 
conditions!º are satisfied with respect to it; or 

in head (3) above, any person entitled to an interest in land in respect of which 
the order is made claims that the statutory conditions’? are satisfied with respect 
to 1t, 


he may, within the prescribed time!? and in the prescribed manner", serve on the 
council of the district'*, Welsh county, county borough or London borough”? in which 
the land is situated a notice (‘a purchase notice’) requiring that council to purchase’® his 
interest in the land”. A purchase notice may also be so served on any National Park 
authority!* which is the local planning authority!” for the area in which the land is 
situated””, 


RwWNe 


The 
(1) 


(ii) 


(iii) 


The 
(A) 


(B) 


conditions mentioned in head (a) above are: 

that the land has become incapable of reasonably beneficial use?! in its existing 
state??; and 

in a case where planning permission was granted subject to conditions or was 
modified by the imposition of conditions, that the land cannot be rendered 
capable of reasonably beneficial use by the carrying out of the permitted 
development in accordance with those conditions; and 

in any case, that the land cannot be rendered capable of reasonably beneficial use 
by the carrying out of any other development for which planning permission 
has been granted or for which the local planning authority or the Secretary of 
State or, in relation to Wales, the National Assembly for Wales? has undertaken 
to grant planning permission?*, 

conditions mentioned in head (b) above are: 

that by reason of the order the land is incapable of reasonably beneficial use in its 
existing state; and 

that it cannot be rendered capable of reasonably beneficial use by the carrying 


out of any development for which planning permission has been granted, 
whether by that order or otherwise”, 


For the meaning of ‘planning permission’ see para 43 note 6 ante. 

For the meaning of ‘develop’ see para 217 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the purposes of the Town and Country Planning Act 1990 s 137(1)(a) and any claim arising in the 
circumstances therein mentioned, the conditions referred to in s 91 (as amended) (see para 537 ante) and 


s 92 


(as amended) (see para 519 ante) must be disregarded: s 137(5). A person on whom a repairs notice 
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has been served under the Planning (Listed Buildings and Conservation Areas) Act 1990 s 48 (see 
para 1156 post) is not entitled to serve a purchase notice in the circumstances mentioned in the Town and 
Country Planning Act 1990 s 137(1)(a) in respect of the building in question (1) until the expiration of 
three months beginning with the date of the service of the repairs notice; and (2) if during that period 
the compulsory acquisition of the building is begun in the exercise of powers under the Planning (Listed 
Buildings and Conservation Areas) Act 1990 s 47 (as amended) (see paras 1154, 1157 post), unless and 
until the compulsory acquisition is discontinued: Town and Country Planning Act 1990 s 137(6). For 
these purposes, a compulsory acquisition (a) is started when the notice required by the Acquisition of 
Land Act 1981 s 12 (as amended) or, as the case may be, s 2(3), Sch 1 para 3 (as amended) (see 
COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) paras 37, 60) is served; and (b) is 
discontinued (i) in the case of acquisition by the Secretary of State or the National Assembly for Wales, 
when he or the Assembly decides not to make the compulsory purchase order; and (11) in any other case, 
when the order is withdrawn or the Secretary of State or the Assembly decides not to confirm it: Town 
and Country Planning Act 1990 s 137(7). As to the Secretary of State see para 19 ante; as to the transfer 
of functions under s 137 (as amended), so far as exercisable in relation to Wales, to the Assembly see the 
National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); 
and as to the Assembly see para 20 ante. For the meaning of ‘building’ see para 2 note 10 ante; and for the 
meaning of'compulsory acquisition” see para 930 note 4 ante. 

le under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. 

le under ibid s 102 (as amended) (see paras 546-549 ante) or s 102(8), Sch 9 para 1 (as amended) (see 
para 757 ante). 

For the meanings of ‘buildings or works’ and of references to their removal see para 43 note 9 ante. 
Town and Country Planning Act 1990 s 137(1). 

In the case of a purchase notice served by such a person as is mentioned in ibid s 137(2)(b), references in 
Pt VI Ch 1 (ss 137-148) (as amended) to the owner of land include references to that person unless the 
context otherwise requires: s 148(2). For the meaning of ‘owner’ generally see para 17 note 1 ante. The 
claimant must own the whole of the land: see Smart & Courtenay Dale Ltd v Dover Rural District Council 
(1972) 23 P £ CR. 408, Lands Tribunal. As to whether companies in a group may be regarded as a single 
owner for these purposes see Rakusen Properties Ltd, Rakusen Group Ltd, Lloyd Rakusen & Sons Ltd v Leeds 
City Council (1978) 37 P £ CR 315, Lands Tribunal. The purchase notice must relate to the whole of the 
land which has been refused planning permission or which has been granted conditional planning 
permission: Cook v Winchester City Council [1995] 1 EGLR 179, [1995] 07 EG 129, Lands Tribunal. 

le the conditions mentioned in the Town and Country Planning Act 1990 s 137(3): see heads (1)—(111) in 
the text. 

le the conditions mentioned in ibid s 137(4): see heads (A)—{B) in the text. 

The prescribed time within which any such notice must be served is 12 months from the date of the 
decision in respect of which the notice is given, or such longer period as the Secretary of State or the 
National Assembly for Wales may at any time in any particular case allow: Town and Country Planning 
General Regulations 1992, SI 1992/1492, reg 12(2). For the meaning of ‘prescribed’ see para 16 note 5 
ante. 

A purchase notice must be in writing and must be served on the council of a district or London borough 
(or county or county borough in Wales) or on a National Park authority by delivering it at the offices of 
the council or the authority, or by sending it by prepaid post: Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 12(1) (amended by SI 1996/525; modified by SI 1996/1243; 
SI 2005/421). 

As to district councils see para 28 note 2 ante. 

For the meaning of London borough’ see para 28 note 7 ante. 

le in accordance with the Town and Country Planning Act 1990 Pt VI Ch 1 (ss 137-148) (as amended): 
see the text and notes 17-26 infra; and para 968 et seq post. 

Ibid s 137(2) (amended by the Local Government (Wales) Act 1994 s 20(4)(b), Sch 6 Pt II para 24(3)). 
Where land which is the subject of a planning decision or order comprises parcels of land in different 
ownerships, the owners of those parcels may combine to serve a purchase notice relating to their separate 
interests, provided that the notice, as served, relates to the whole of the land covered by the planning 
decision or order: see eg Cook v Winchester City Council [1995] 1 EGLR 179, [1995] 07 EG 129, Lands 
Tribunal, cited in note 9 supra. 

As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 
et seq. 

As to local planning authorities see para 28 et seq ante. 

The Town and Country Planning Act 1990 Pt VI Ch I (as amended) has effect as if (1) the bodies on 
which a purchase notice may be served under s 137 (as amended) included any National Park authority 
which is the local planning authority for the area in which the land is situated; and (2) a National Park 
authority were a local authority for the purposes of the Town and Country Planning Act 1990 and the 
National Park for which it is the local planning authority were its area; and the references Pt VI Ch 1 (as 
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amended) and in s 288(10)(a) (see para 47 note 8 ante) to a council and to a local authority are to be 
construed accordingly: s 147A (added by the Environment Act 1990 s 67(5)). 

As to determining whether land is capable of reasonably beneficial use see the Town and Country 
Planning Act 1990 s 138 (as amended); and para 968 post. See also Gavaghan v Secretary of State for the 
Environment and South Hams District Council [1989] JPL 596; affd on different grounds [1990] JPL 
273, CA. All the land must be incapable of reasonably beneficial use: Wain v Secretary of State for the 
Environment (1982) 80 LGR 438, [1982] JPL 244, CA. No purchase notice may be served in respect of 
an interest in land while the land is incapable of reasonably beneficial use by reason only of such an order 
as is mentioned in the Town and Country Planning Act 1990 s 137(1)(c) (see head (3) in the text) except 
by virtue of a claim under s 137(2)(b) (see head (b) in the text): s 137(8). The word ‘incapable’ indicates 
that the decision-maker has to consider not only the existing state of the land but also its prospective 
state: Hudscott Estates (East) Ltd v Secretary of State for the Environment, Transport and the Regions (2000) 
82 P & CR 8, [2000] All ER (D) 1395. 

If land has been affected by development carried out without planning permission and a valid 
enforcement notice can be or has been served requiring the land to be restored to its condition before 
that development, its existing state is taken to be its restored condition; but, where enforcement 
proceedings may no longer be brought, the existing state of the land is its state as it exists in fact: Balco 
Transport Services Ltd v Secretary of State for the Environment [1985] 3 All ER 689, [1986] 1 WLR 88, CA. 
As to the Secretary of State and the Assembly see note 4 supra. 

Town and Country Planning Act 1990 s 137(3). 

Ibid s 137(4). 


967. Other circumstances in which a purchase notice may be served. A 
purchase notice may also be served if land has become incapable of reasonably beneficial 
use’ where: 


QRO 


(1) an application for listed building consent is refused or granted subject to 
conditions”; 

(2) listed building consent is revoked or modified?; or 

(3) provision is made for that purpose by a tree preservation order* or by regulations 
for the control of advertisements”. 


See para 966 note 18 ante. 

See para 1139 et seg post. 

See note 2 supra. 

See the Town and Country Planning Act 1990 s 198(3)(c), (4)(b); and para 850 ante. 
See ibid s 220(2)(c), (3)(b); and para 769 ante. 


968. Land incapable of reasonably beneficial use. Where, for the purpose of 
determining whether the specified conditions for serving a purchase notice! are satisfied 


in 


relation to any land?, any question arises as to what is or would in any particular 


circumstances be a reasonably beneficial use? of that land, then, in determining that 


question for that purpose, no account may be taken of any unauthorised prospective 
use? of that land”. 


In considering whether land is incapable of reasonably beneficial use, regard may be 


had to whether the land may be used together with other land in the same ownership®. 


1 


2 
5 
4 


NO 


Ie the conditions specified in the Town and Country Planning Act 1990 s 137(3) (see para 966 ante at 
heads (i)-(iii) in the text) or s 137(4) (see para 966 ante at heads (A)-(B) in the text). 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. See also para 966 note 21 ante. 

A prospective use of land is regarded as unauthorised for these purposes (1) if it would involve the 
carrying out of development other than any development specified in the Town and Country Planning 
Act 1990 s 107(4) (as amended), Sch 3 paras 1 or 2 (see para 920 ante); or (2) in the case of a purchase 
notice served in consequence of a refusal or conditional grant of planning permission, if it would 
contravene the condition set out in s 111(5) (as substituted), Sch 10 (ee para 921 ante): s 138(2) 
(amended by the Planning and Compensation Act 1991 s 31(4), Sch 6 paras 8, 18). For the meaning of 
development’ see para 217 ante; for the meaning of ‘purchase notice’ see para 966 ante; and for the 
meaning of ‘planning permission’ see para 43 note 6 ante. 

Town and Country Planning Act 1990 s 138(1). 

Whiston v Secretary of State for the Environment and Stoke on Trent City Council [1989] JPL 178. 
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(ii) Crown Land 


969. Purchase notices in relation to Crown land. At the date at which this title 

states the law, and notwithstanding any interest of the Crown in Crown land!, any 

restrictions or powers imposed or conferred by the statutory provisions relating to 
purchase notices? apply and are exercisable in relation to Crown land to the extent of 
any interest in it for the time being held otherwise than by or on behalf of the Crown’. 

No purchase notice* may, however, be served in relation to any interest in Crown land 

unless an offer has been previously made by the owner” of that interest to dispose” of it 

to the appropriate authority” on equivalent terms? and that offer has been refused by the 
appropriate authority”. 

As from a day to be appointed'®, however, the provisions set out above are repealed 
by the Planning and Compulsory Purchase Act 2004!!. As from such a day, the following 
provisions have effect. A purchase notice may be served in respect of Crown land'? only 
as mentioned below?”: 

(1) the owner of a private interest'* in Crown land must not serve a purchase notice 
unless he first offers to dispose of his interest to the appropriate authority!” on 
equivalent terms!º and the offer is refused by the appropriate authority””; 

(2) the appropriate authority may serve a purchase notice in relation to the 
following land: 

(a) land belonging to Her Majesty in right of Her private estates’®; 
(b) land belonging to Her Majesty in right of the Duchy of Lancaster; 
(c) land belonging to the Duchy of Cornwall; 
(d) land which forms part of the Crown Estate’. 
1 For the meaning of ‘Crown land’ for these purposes see para 11 note 1 ante. 
2 Te the Town and Country Planning Act 1990 Pt VI Ch I (ss 137-148) (as amended): see paras 966, 968 

ante, para 970 et seq post. 5 

See ibid s 296(1)(c) (as amended); and para 11 ante at head (c) in the text. 

For the meaning of ‘purchase notice’ see para 966 ante. 

For the meaning of ‘owner’ see para 17 note 1 ante. 

For the meaning of ‘dispose’ see para 38 note 6 ante. 

For the meaning of ‘the appropriate authority’ for these purposes see para 11 note 20 ante. 

For these purposes, ‘equivalent terms’ means that the price payable for the interest must be equal to, and 

must, in default of agreement, be determined in the same manner as, the compensation which would be 

payable in respect of it if it were acquired in pursuance of a purchase notice: Town and Country Planning 

Act 1990 s 296(4). As to compensation see para 977 post. 

9 Ibid s 296(3). 

10 Te as from a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the 
date at which this title states the law, no such day had been appointed. 

11 See ibid ss 84(1), 120, Sch 9; and para 13 ante. At the date at which this title states the law, those repeals 
were not in force. 

12 For the meaning of ‘Crown land’ for these purposes see para 14 ante (definition applied by the Town and 
Country Planning Act 1990 s 137A(5) (s 137A added by the Planning and Compulsory Purchase 
Act 2004 s 79(4), Sch 3 para 1, as from a day to be appointed: see note 10 supra)). 

13 Town and Country Planning Act 1990 s 137A(1) (as added: see note 12 supra). 

14 For the meaning of ‘private interest’ see para 11 note 19 ante (definition as applied: see note 12 supra). 

15 For the meaning of ‘appropriate authority’ for these purposes see para 14 note 15 ante (definition as 
applied: see note 12 supra). 

16 For these purposes, an offer is made on equivalent terms if the price payable for the interest is equal to 
(and, in default of agreement, determined in the same manner as) the compensation which would be 
payable in respect of it if it were acquired in pursuance of a purchase notice: Town and Country Planning 
Act 1990 s 137A(4) (as added: see note 12 supra). 

17 Ibid s 137A(2) (as added: see note 12 supra). 

18 For the meaning of ‘private estates’ for these purposes see para 14 note 11 ante (definition as applied: see 
note 12 supra). 

19 Town and Country Planning Act 1990 s 137A(3) (as added: see note 12 supra). As to the Crown Estate 
see CROWN PROPERTY vol 12(1) (Reissue) para 278 et seq. 
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(iii) Duties of Authorities on Service of Purchase Notices 


970. Action by council or National Park authority on which purchase 
notice is served. The council or National Park authority’ on which a purchase notice 
is served? must serve on the owner? by whom the purchase order was served a notice (a 
‘response notice’) stating either: l 

(1) that the council or authority is willing to comply with the purchase notice; or 

(2) that another local authority* or statutory undertakers” specified in the response 

notice has or have agreed to comply with it in the council’s or authority's place; 
or 

(3) that for reasons so specified the council or authority is not willing to comply 

with the purchase notice and has not found any other local authority or 
statutory undertakers who will agree to comply with it in the councils or 
authoritys place, and that the council or authority has sent the Secretary of 
State” or, in relation to Wales, the National Assembly for Wales” a copy of the 
purchase notice and of the response notice’. 

A response notice must be served before the end of the period of three months 
beginning with the date of service of the purchase notice”. 

Where the council or authority on which a purchase notice is served by an owner has 
served a response notice on him in accordance with heads (1) or (2) above, it or, as the 
case may be, the other local authority or statutory undertakers specified in the response 
notice is or are deemed: 

(a) to be authorised to acquire the interest of the owner compulsorily in accordance 

with the relevant provisions!?; and 

(b) to have served a notice to treat in respect of it on the date of service of the 

response notice??. 

Where the council proposes to serve such a response notice as is mentioned in head 
(3) above, the council or authority must first send the Secretary of State or the Assembly 
a copy of the proposed response notice and of the purchase notice”?, 


1 As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 
et seq. 

2 For the meaning of ‘purchase notice’, and as to councils on which such a notice may be served, see 

para 966 ante. As to service on a National Park authority see the Town and Country Planning Act 1990 

s 147A (as added), cited in para 966 note 20 ante. 

For the meaning of ‘owner’ for these purposes see para 966 note 9 ante. 

4 For the meaning of ‘local authority’ see para 3 note 3 ante; and as to the treatment of a National Park 
authority as a local authority for these purposes see para 966 note 20 ante. 

5 For these purposes, ‘statutory undertakers’ includes electronic communications code operators and 
former PTOs (ie former public telecommunications operators): Town and Country Planning Act 1990 
s 148(1) (definition amended by the Communications Act 2003 s 406(1), Sch 17 para 20). For the 
meaning of ‘statutory undertakers’ generally see para 1009 post. 

6 As to the Secretary of State see para 19 ante. 

7 Asto the transfer of functions under the Town and Country Planning Act 1990 s 139, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

8 Town and Country Planning Act 1990 s 139(1) (s 139 modified in relation to National Park authorities, 
by virtue of the Town and Country Planning Act 1990 s 147A (as added)). If the Secretary of State or the 
Assembly so provides by order, in relation to an urban development corporation specified in the order 
and to land in that corporation' area, s 139 (as so modified) has effect as if after the word ‘undertakers’ 
there were inserted: (1) in s 139(1)(b) (see head (2) in the text) the words ‘or an urban development 
corporation’; (2) in s 139(1)(c) (see head (3) in the text) the words ‘or any urban development 
corporation’; and (3) in s 139(3) (see the text and notes 7-8 infra) the words ‘or urban development 
corporation’: Local Government, Planning and Land Act 1980 s 149(3)(b), Sch 29 Pt II para 1 
(respectively amended and substituted by the Planning (Consequential Provisions) Act 1990 s 4, Sch 2 
paras 44(6)(c), 44(13)). As to urban development corporations see para 1426 et seq post; and as to urban 
development corporations as planning authorities, and the orders which have been made in relation to 
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them, see para 1464 post. As to the transfer of functions under the Local Government, Planning and 
Land Act 1980 Sch 29 Pt II (as substituted), so far as exercisable in relation to Wales, to the Assembly see 
the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as 
amended). 

9 Town and Country Planning Act 1990 s 139(2). As to the service of notices see para 54 ante. 

10 For these purposes, ‘the relevant provisions’ means: (1) the provisions of ibid Pt IX (ss 226-246) (as 
amended) (see para 934 et seq ante); or (2) in the case of statutory undertakers, any statutory provision, 
however expressed, under which they have power, or may be authorised, to purchase land compulsorily 
for the purposes of their undertaking: s 148(1). 

If the Secretary of State or the Assembly so provides by order, in relation to an urban development 
corporation specified in the order and to land in that corporation’s area, the definition of ‘relevant 
provisions’ in s 148 has effect as if after the word ‘undertaking’ there were added the words “or, in the case 
of an urban development corporation, section 142 of the Local Government, Planning and Land 
Act 1980": Sch 29 Pt II para 5 (substituted by the Planning (Consequential Provisions) Act 1990 Sch 2 
para 44(13)). See also note 8 supra. 

11 Town and Country Planning Act 1990 s 139(3) (as modified: see note 8 supra). A notice to treat which 
is deemed to have been served by virtue of s 139(3)(b) (see head (b) in the text) may not be withdrawn 
under the Land Compensation Act 1961 s 31 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 
Reissue) para 120: Town and Country Planning Act 1990 s 139(5). As to service of notice to treat see 
para 933 note 5 ante. 

12 Ibid s 139(4) (as modified: see note 8 supra). As to the procedure on such a reference see para 971 post. 


971. Procedure on reference of purchase notice to the Secretary of State or 
the Assembly. Where a copy of a purchase notice! is sent? to the Secretary of State? 
or, in relation to Wales, to the National Assembly for Wales*, he or the Assembly must 
consider whether to confirm the notice or to take other action® in respect of it”. 

Before confirming a purchase notice or taking such other action, the Secretary of 
State must give notice of his proposed action: 

(1) to the person who served the purchase notice; 

(2) to the council or National Park authority” on which it was served; 

(3) in England outside Greater London’: 

(a) to the county planning authority? and also, where that authority is a joint 
planning board’®, to the county council'!; and 

(b) if the district council’? on which the purchase notice in question was 
served is a constituent member of a joint planning board, to that board; 
and 

(4) if the Secretary of State proposes to substitute any other local authority’? or 

statutory undertakers'* for the council or authority on which the notice was 
served, to them”; 
and the Assembly must give notice of its proposed action to the persons and bodies 
mentioned in heads (1), (2) and (4) above and to the local planning authority’® in Wales 
where it is a joint planning board’. 

Such a notice must specify the period, which must be not less than 28 days from its 
service, within which any of the persons on whom it is served may require the Secretary 
of State or the Assembly to give those persons an opportunity of appearing before, and 
being heard by, a person appointed by the Secretary of State or the Assembly for the 
purpose!®; and, if within that period any of those persons so require, before the 
Secretary of State or the Assembly confirms the purchase notice or takes any other 
action?” in respect of it, he or the Assembly must give those persons such an 
opportunity”. 

If, after any of those persons have appeared before, and been heard by, the appointed 
person, it appears to the Secretary of State or the Assembly to be expedient to take 
action?! otherwise than in accordance with the notice given by him or by it, the 
Secretary of State or the Assembly may take that action accordingly”. 


1 For the meaning of ‘purchase notice’ see para 966 ante. 
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18 
19 
20 
21 
22 


le under the Town and Country Planning Act 1990 s 139(4): see para 970 ante. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 140 (as amended), 
s 141, so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales 
(Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see 
para 20 ante. 

le under the Town and Country Planning Act 1990 s 141: see para 972 post. Any reference in s 140 (as 
amended) to the taking of action by the Secretary of State or the Assembly under s 141 includes a 
reference to the taking by him or by it of a decision not to confirm the purchase notice either on the 
grounds that any of the conditions referred to in s 141(1) are not satisfied or by virtue of s 142 (see 
para 973 post): s 141(5). 

Ibid s 140(1). 

See the Town and Country Planning Act 1990 s 147A (as added), cited in para 966 note 20 ante. As to 
National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et 
seg. 

Ni Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29. 

As to county planning authorities see para 28 ante. 

For the meaning of joint planning board” see para 30 ante. 

As to county councils see para 28 ante. 

As to district councils see para 28 ante. 

For the meaning of local authority” see para 3 note 3 ante. As to the inclusion of a National Park 
authority see para 966 note 20 ante. 

For the meaning of ‘statutory undertakers’ see para 1009 post. 

Town and Country Planning Act 1990 s 140(2)(a)-(c), (d) (amended by the Local Government (Wales) 
Act 1994 s 20(4)(b), Sch 6 Pt II para 24(4)). 

As to local planning authorities see para 28 et seg ante. 

Town and Country Planning Act 1990 s 140(2)(a), (b), (cc), (d) (s 140(2)(cc) added by the Local 
Government (Wales) Act 1994 Sch 6 Pt II para 24(4)). 

If the Secretary of State or the Assembly so provides by order, in relation to an urban development 
corporation specified in the order and to land in that corporation' area, the Town and Country Planning 
Act 1990 s 140(2)(d) (see head (4) in the text) has effect as if after the word ‘undertakers’ there were 
inserted the words ‘or an urban development corporation’: Local Government, Planning and Land 
Act 1980 s 149(3)(b), Sch 29 Pt II para 2 (respectively amended and substituted by the Planning 
(Consequential Provisions) Act 1990 s 4, Sch 2 paras 44(6)(c), 44(13)). As to urban development 
corporations see para 1426 et seq post; and as to urban development corporations as planning authorities, 
and the orders which have been made in relation to them, see para 1464 post. 

Town and Country Planning Act 1990 s 140(3). 
See note 5 supra. 
Town and Country Planning Act 1990 s 140(4). 
See note 5 supra. 
Town and Country Planning Act 1990 s 140(5). 


972. Action by the Secretary of State or the Assembly in relation to 
purchase notice. If the Secretary of State! or, in relation to Wales, the National 
Assembly for Wales? is satisfied that the specified conditions’ are satisfied in relation to a 
purchase notice*, he or it must? confirm the notice*. 


so, 


If, however, it appears to the Secretary of State or the Assembly to be expedient to do 

he or it may, instead of confirming the purchase notice: 

(1) in the case of a notice served on account of the refusal of planning permission”, 
grant planning permission for the development? in question’; 

(2) in the case of a notice served on account of planning permission for 
development being granted subject to conditions, revoke or amend those 
conditions so far as appears to him or to the Assembly to be required in order to 
enable the land?” to be rendered capable of reasonably beneficial use"! by the 
carrying out of that development; 

(3) in the case of a notice served on account of the revocation of planning 
permission by an order!?, cancel the order; 

(4) in the case of a notice served on account of the modification of planning 
permission by such an order by the imposition of conditions, revoke or amend 
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those conditions so far as appears to him or to the Assembly to be required in 
order to enable the land to be rendered capable of reasonably beneficial use by 
the carrying out of the development in respect of which the permission was 
granted; or 


(5) in the case of a notice served on account of the making of an order for the 
discontinuance of a use or the alteration or removal of apparatus!?, revoke the 
order or, as the case may be, amend the order so far as appears to him or to the 
Assembly to be required in order to prevent the land from being rendered 
incapable of reasonably beneficial use’* by the order’. 

If it appears to the Secretary of State or the Assembly: 

(a) that the land, or any part of the land, could be rendered capable of reasonably 
beneficial use within a reasonable time by the carrying out of any other 
development for which planning permission ought to be granted, he or the 
Assembly may, instead of confirming the purchase notice or, as the case may be, 
of confirming it so far as it relates to that part of the land, direct that, if an 
application for planning permission for that development is made, it must be 
granted'®; 

(b) having regard to the probable ultimate use of the land, that it is expedient to do 
so, he or the Assembly may, if he or it confirms the notice, modify it, either in 
relation to the whole or any part of the land, by substituting another local 
authority!” or statutory undertakers'® for the council or National Park 
authority!” on which the notice was served”. 


As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 141, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

le the conditions specified in the Town and Country Planning Act 1990 s 137(3) or (4), as the case may 
be: see para 966 ante. 

For the meaning of ‘purchase notice’ see para 966 ante. 

le subject to the Town and Country Planning Act 1990 s 141(2)-(5) (see the text and notes 6-20 infra) 
and to s 142(3) (see para 973 post). 

Ibid s 141(1). 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 

For the meaning of ‘development’ see para 217 ante. 

As to the prohibition on granting planning permission without consideration of the environmental 
information where an environmental impact assessment may be required see para 491 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘use’ see para 221 note 4 ante. 

Ie under the Town and Country Planning Act 1990 s 97 (as amended): see para 541 ante. 

le under ibid s 102 (as amended) (see paras 546-547 ante) or s 102(8), Sch 9 para 1 (as amended) (see 
para 757 ante). 

See paras 966 note 21, 968 ante. 

Town and Country Planning Act 1990 s 141(2). 

Ibid s 141(3). See also note 9 supra. 

For the meaning of ‘local authority’ see para 3 note 3 ante. As to the inclusion of a National Park 
authority see para 966 note 20 ante; and as to National Park authorities see OPEN SPACES AND ANCIENT 
MONUMENTS vol 34 (Reissue) para 157 et seq. 

For the meaning of ‘statutory undertakers’ for these purposes see para 970 note 5 ante. 

See para 966 note 20 ante. 

Town and Country Planning Act 1990 s 141(4). Before so substituting another local authority, the local 
authority should be offered a hearing: Ealing Borough Council v Minister of Housing and Local Government 
[1952] Ch 856, [1952] 2 All ER 639. 

If the Secretary of State or the Assembly so provides by order, in relation to an urban development 
corporation specified in the order and to land in that corporation’s area, the Town and Country Planning 
Act 1990 s 141(4) has effect as if after the word ‘undertakers’ there were inserted the words ‘or an urban 
development corporation’: Local Government, Planning and Land Act 1980 s 149(3)(b), Sch 29 Pt II 
para 3 (respectively amended and substituted by the Planning (Consequential Provisions) Act 1990 s 4, 
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Sch 2 paras 44(6)(c), 44(13)). As to urban development corporations see para 1426 et seg post; and as to 
urban development corporations as planning authorities, and the orders which have been made in 
relation to them, see para 1464 post. As to the transfer of functions under the Local Government, 
Planning and Land Act 1980 s 149(3)(b), Sch 29 Pt II (as substituted), so far as exercisable in relation to 
Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, 
SI 1999/672, art 2, Sch 1 (as amended). 


973. Power to refuse confirmation where land has restricted use. Where a 
purchase notice! is served in respect of land? which consists in whole or in part of land 
which has a restricted use by virtue of an existing planning permission? and a copy of 
the purchase notice is sent? to the Secretary of State? or, in relation to Wales, to the 
National Assembly for Wales”, he or the Assembly need not confirm the notice” if it 
appears to him or to it that the land having a restricted use by virtue of an existing 
planning permission ought, in accordance with that permission, to remain undeveloped 
or, as the case may be, remain or be preserved or laid out as amenity land in relation to 
the remainder of the large area for which that planning permission was granted’, 


1 For the meaning of ‘purchase notice’ see para 966 ante. 
2 For the meaning of land” see para 2 note 10 ante. 


3 For these purposes, land is to be treated as having a restricted use by virtue of an existing planning 
permission if it is part of a larger area in respect of which planning permission has previously been 
granted, and has not been revoked, and either (1) it remains a condition of the planning permission, 
however expressed, that that part shall remain undeveloped or be preserved or laid out in a particular way 
as amenity land in relation to the remainder; or (2) the planning permission was granted on an 
application which contemplated, expressly or by necessary implication, that the part should not be 
comprised in the development for which planning permission was sought, or should be preserved or laid 
out as mentioned in head (1) supra: Town and Country Planning Act 1990 s 142(2). For the meaning of 
‘use’ see para 221 note 4 ante; for the meaning of ‘planning permission’ see para 43 note 6 ante; and for 
the meaning of ‘development’ see para 217 ante. 


le under ibid s 139(4): see para 970 ante. 
5 Asto the Secretary of State see para 19 ante. 


As to the transfer of functions under the Town and Country Planning Act 1990 s 142, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 


7 Te under the Town and Country Planning Act 1990 s 141(1): see para 972 ante. 
8 Ibid s 142(1), (3). 


974. Effect of Secretary of State’s or Assembly's action in relation to 
purchase notice. Where the Secretary of State! or, in relation to Wales, the National 
Assembly for Wales? confirms a purchase notice”: 
(1) the council or National Park authority* on which the purchase notice was 
served’; or 
(2) if the Secretary of State or the Assembly modified” the purchase notice by 
substituting another local authority” or statutory undertakers? for that council or 
authority, that other authority or those undertakers, 
is or are deemed to be authorised to acquire the interest of the owner? compulsorily in 
accordance with the relevant provisions!” and to have served a notice to treat in respect 
of it on such date as the Secretary of State or the Assembly may direct'!, 
If, before the end of the relevant period”, the Secretary of State or the Assembly has 
neither: 
(a) confirmed the purchase notice; nor 
(b) taken any specified action" in respect of it; nor 
(c) notified the owner by whom the notice was served that he or the Assembly does 
not propose to confirm the notice, 


479 Rights to Require Purchase of Interests Para 974. 
DO _———— A, SA A ANA A E EEE 


the notice is deemed to be confirmed at the end of that period, and the council or 
authority on which the notice was served is deemed to be authorised to acquire the 
interest of the owner compulsorily!? and to have served a notice to treat in respect of the 
owner' interest at the end of that period'”. 

Where the Secretary of State or the Assembly has notified the owner by whom a 
purchase notice has been served of a decision on his or its part to confirm, or not to 
confirm, the notice'® and that decision is quashed””, the purchase notice is treated as 
cancelled, but the owner may serve a further purchase notice in its place!®. 


1 As to the Secretary of State see para 19 ante. 

2 As to the transfer of functions under the Town and Country Planning Act 1990 s 143, so far as exercisable 

in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 

Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

For the meaning of purchase notice” see para 966 ante. 

4 See the Town and Country Planning Act 1990 s 147A (as added), cited in para 966 note 20 ante. As to 

National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et 

seg. 

As to the councils on which purchase notices may be served see para 966 ante. 

le under the Town and Country Planning Act 1990 s 141(4): see para 972 ante. 

7 For the meaning of ‘local authority’ see para 3 note 3 ante. As to the inclusion of National Park 
authorities for these purposes see para 966 note 20 ante. 

8 For the meaning of ‘statutory undertakers’ for these purposes see para 970 note 5 ante. 

9 For the meaning of ‘owner’ for these purposes see para 966 note 9 ante. 

10 For the meaning of ‘the relevant provisions’ see para 970 note 10 ante. 

11 Town and Country Planning Act 1990 s 143(1) (modified in relation to National Park authorities by 
virtue of the Town and Country Planning Act 1990 s 147A (as added)). A notice to treat which is deemed 
to have been served by virtue of s 143(1) or (2) (as so modified) may not be withdrawn under the Land 
Compensation Act 1961 s 31 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) 
para 120: Town and Country Planning Act 1990 s 143(8). As to service of notice to treat see para 933 
note 5 ante. 

If the Secretary of State or the Assembly so provides by order, in relation to an urban development 
corporation specified in the order and to land in that corporation's area, s 143(1)(b) (see head (2) in the 
text) has effect as if (1) after the word ‘undertakers’, in the first place where it occurs, there were inserted 
the words “or an urban development corporation”; and (2) after that word, in the second place where it 
occurs, there were inserted the words “or that corporation': Local Government, Planning and Land 
Act 1980 s 149(3)(b), Sch 29 Pt II para 4 (respectively amended and substituted by the Planning 
(Consequential Provisions) Act 1990 s 4, Sch 2 paras 44(6)(c), 44(13)). As to urban development 
corporations see para 1426 et seq post; and as to urban development corporations as planning authorities, 
and the orders which have been made in relation to them, see para 1464 post. As to the transfer of 
functions under the Local Government, Planning and Land Act 1980 Sch 29 Pt II (as substituted), so far 
as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended). 

12 For these purposes, the relevant period is (1) the period of nine months beginning with the date of 
service of the purchase notice; or (2) if it ends earlier, the period of six months beginning with the date 
on which a copy of the purchase notice was sent to the Secretary of State or the Assembly: Town and 
Country Planning Act 1990 s 143(3). The relevant period does not run, however, if the Secretary of State 
or the Assembly has before him or it at the same time both (a) a copy of the purchase notice sent to him 
or to it under s 139(4) (see para 970 ante); and (b) a notice of appeal under s 78 (as amended) (see 
para 598 ante), s 174 (as amended) (see para 603 ante) or s 195 (as amended) (see para 613 ante) or under 
the Planning (Listed Buildings and Conservation Areas) Act 1990 s 20 (as amended) (see para 1186 post) 
or s 39 (as amended) (see paras 1191, 1193 post) (appeals against refusal of listed buildings consent etc and 
appeals against listed building enforcement notices) or under the Planning (Hazardous Substances) 
Act 1990 s 21 (as amended) (see paras 1287, 1289 post) (appeals against decisions and failure to take 
decisions relating to hazardous substances) relating to any of the land to which the purchase notice 
relates: Town and Country Planning Act 1990 s 143(4). 

13 le any such action as is mentioned in ibid s 141(2) or (3): see para 972 ante. 

14 le as mentioned in ibid s 143(1): see the text and notes 1-11 supra. 

15 Ibid s 143(2). 

16 For these purposes, the reference to a decision to confirm, or not to confirm, the purchase notice 
includes (1) any decision not to confirm the notice in respect of any part of the land to which it relates; 
and (2) any decision to grant any permission, or give any direction, instead of confirming the notice, 
either wholly or in part: ibid s 143(6). 
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17 le under ibid Pt XII (ss 284-292) (as amended): see paras 43 et seq, 648 ante. 
18 Ibid s 143(5). For the purposes of determining whether a further purchase notice under s 143(5) was 


served within the period prescribed for the service of a purchase notice (see para 966 note 12 ante), the 
planning decision in consequence of which the notice was served is to be treated as having been made on 
the date on which the decision of the Secretary of State or the Assembly was quashed: s 143(7). For the 
meaning of ‘planning decision’ see para 916 note 6 ante. 


(iv) Special Provisions relating to Agricultural Units 


975. Counter-notice requiring purchase of remainder of agricultural unit. 


(1) an acquiring authority! is deemed? to have served notice to treat in respect of 


any agricultural land? on a person (‘the claimant’) who has a greater interest in 
the land than as tenant for a year or from year to year, whether or not he is in 
occupation of the land; and 


(2) the claimant has such an interest in other agricultural land (‘the unaffected area’) 


comprised in the same agricultural unit? as that to which the notice relates, 


the claimant may serve on the acquiring authority a counter-notice: 


(a) claiming that the unaffected area is not reasonably capable of being farmed, 


either by itself or in conjunction with other relevant land’, as a separate 
agricultural unit; and 


(b) requiring the acquiring authority to purchase his interest in the whole of the 


unaffected area”. 


Where a counter-notice is so served the claimant must also serve a copy of it on any 


other person who has an interest in the unaffected area; but failure to comply with this 
requirement does not invalidate the counter-notice’. A counter-notice and any copy of 
that notice so required to be served must be served within the period of two months 
beginning with the date on which the notice to treat is deemed to have been served’. 


1 


For these purposes, ‘acquiring authority’ has the same meaning as in the Land Compensation Act 1961 
(see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 120 note 5): Town and Country 
Planning Act 1990 s 147(2). Section 145 (see the text and notes 2-8 infra) applies in relation to the 
acquisition of interests in land by government departments which possess compulsory purchase powers as 
it applies in relation to the acquisition of interests in land by authorities which are not government 
departments: s 147(1). “Government departments which possess compulsory purchase powers’ means 
government departments being authorities possessing compulsory purchase powers within the meaning 
of the Land Compensation Act 1961 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) 
para 246 note 6): Town and Country Planning Act 1990 s 147(2). For the meaning of ‘government 
department’ generally see para 3 note 5 ante. 

le under ibid Pt VI Ch I (ss 137-148) (as amended): see para 966 et seg ante. 

For these purposes, ‘agricultural’ and ‘agricultural land’ have the meaning given in the Agriculture 
Act 1947 s 109 (as amended); and references to the farming of land include references to the carrying on 
in relation to the land of any agricultural activities: Town and Country Planning Act 1990 s 147(2). 

For these purposes, ‘agricultural unit’ has the meaning given in ibid s 171(1) (see para 987 note 9 post): 
s 147(2). 

For these purposes, ‘other relevant land’ means land which is comprised (1) in the'same agricultural unit 
as the land to which the notice to treat relates and in which the claimant does not have such an interest 
as is mentioned in ibid s 145(1) (see head (1) in the text); and (2) in any other agricultural unit occupied 
by the claimant on the date on which the notice to treat is deemed to have been served and in respect of 
which he is then entitled to a greater interest than as tenant for a year or from year to year: s 145(3). 
Where, however, a notice to treat has been served or is deemed under Pt VI Ch 1 (ss 137-148) (as 
amended) or under the Compulsory Purchase (Vesting Declarations) Act 1981 Pt III (ssi 7=9) asec 
COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) paras 171, 175-176) to have been served 
in respect of any of the unaffected area or in respect of other relevant land as defined in the Town and 
Country Planning Act 1990 s 145(3), then, unless and until the notice to treat is withdrawn, s 145 and 
s 146 (see para 976 post) have effect as if that land did not form part of the unaffected land or, as the case 
may be, did not constitute other relevant land: s 145(4). For the meaning of ‘land’ see para 2 note 10 ante. 
As to service of notice to treat see para 933 note 5 ante. 
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6 Ibid s 145(1), (2). 

7 Ibid s 145(5). 

8 Ibid s 145(6). Section 145 is without prejudice to the rights conferred by the Lands 
Clauses Consolidation Act 1845 ss 93, 94 or the Compulsory Purchase Act 1965 s 8(2), (3) (provisions as 
to divided land: see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 114): Town and 
Country Planning Act 1990 s 145(7). 


976. Effect of counter-notice. If the acquiring authority! does not within the 
period of two months beginning with the date of service of a counter-notice? agree in 
writing to accept the counter-notice as valid, the claimant or the authority may, within 
two months after the end of that period, refer it to the Lands Tribunal?. On such a 
reference the tribunal must determine whether the claim in the counter-notice is 
justified and declare the counter-notice valid or invalid accordingly*. 

Where a counter-notice is accepted as valid? or declared to be valid”, the acquiring 
authority is deemed: 

(1) to be authorised to acquire compulsorily the interest of the claimant in the land” 
to which the requirement in the counter-notice relates under the same statutory 
provision” as it is authorised to acquire the other land in the agricultural unit? in 
question; and 

(2) to have served a notice to treat in respect of it on the date on which notice to 
treat is deemed to have been served under that provision!º. 

A claimant may withdraw a counter-notice at any time before the compensation 
payable in respect of a compulsory acquisition in pursuance of the counter-notice has 
been determined by the Lands Tribunal or at any time before the end of six weeks 
beginning with the date on which it is determined'*; and, where a counter-notice is so 
withdrawn, any notice to treat deemed to have been served in consequence of it is 
deemed to have been withdrawn”. 

Where, by virtue of these provisions, the acquiring authority becomes or will 
become entitled to a lease’? of any land but not to the interest of the lessor: 

(a) the authority must offer to surrender the lease’* to the lessor on such terms as 

the authority considers reasonable; 

(b) the question of what is reasonable may be referred to the Lands Tribunal by the 
authority or the lessor and, if at the expiration of the period of three months 
after the date of the offer mentioned in head (a) above the authority and the 
lessor have not agreed on that question and that question has not been referred 
to the tribunal by the lessor, it must be so referred by the authority; 

(c) if that question is referred to the tribunal, the lessor is deemed to have accepted 
the surrender of the lease at the expiry of one month after the date of the 
determination of the tribunal or on such other date as the tribunal may direct 
and to have agreed with the authority on the terms of surrender which the 
tribunal has held to be reasonable’. 

Where the lessor refuses to accept any sum payable to him by virtue of the above 

provisions'®, or refuses or fails to make out his title to the satisfaction of the acquiring 
authority, the authority may pay into court any such sum payable to the lessor”. 


1 For the meaning of ‘acquiring authority’ for these purposes see para 975 note 1 ante. The Town and 
Country Planning Act 1990 s 146 (see the text and notes 2-17 infra) applies in relation to the acquisition 
of interests in land by government departments which possess compulsory purchase powers as it applies in 
relation to the acquisition of interests in land by authorities which are not government departments: 
s 147(1). For the meaning of “government departments which possess compulsory purchase powers' see 
para 975 note 1 ante. 

le under ibid s 145: see para 975 ante. 

Ibid s 146(1). 

Ibid s 146(2). 

le under ibid s 146(1): see the text and notes 1-3 supra. 
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le under ibid s 146(2): see the text and note 4 supra. 

For the meaning of land” see para 2 note 10 ante. 

le the same provision of the Town and Country Planning Act 1990 Pt VI Ch I (ss 137-148) (as amended): 
see para 966 et seq ante. 

For the meaning of “agricultural unit” see para 975 note 4 ante, 

Ibid s 146(3). As to service of notice to treat see para 933 note 5 ante. l 

Ibid s 146(4). The compensation payable in respect of the acquisition of an interest in land in pursuance 
of a notice to treat deemed to have been served by virtue of s 146 must be assessed on the assumptions 
mentioned in the Land Compensation Act 1973 s 5(2)-(4) (as amended) (see COMPULSORY 
ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 374): Town and Country Planning Act 1990 
s 146(7). 

Ibid E Without prejudice to s 146(5), a notice to treat deemed to have been served by virtue of 
s 146 may not be withdrawn under the Land Compensation Act 1961 s 31 (see COMPULSORY 
ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 120): Town and Country Planning Act 1990 
s 146(6). 

Where an acquiring authority which becomes entitled to the lease of any land as mentioned in ibid 
s 146(8) (see the text and note 15 infra) is a body incorporated by or under any enactment, the corporate 
powers of the authority include, if they would not otherwise do so, the power to farm land: s 146(1 iM). 
For the meaning of ‘lease’ see para 38 note 6 ante; and for the meaning of enactment’ see para 2 note 11 
ante. 

Any terms as to surrender contained in the lease must be disregarded for these purposes: ibid s 146(9). 
Ibid s 146(8). 

le by virtue of ibid s 146(8): see the text and note 15 supra. 

Ibid s 146(10). The Compulsory Purchase Act 1965 s 9(2), (5) (deposit of compensation in cases of refusal 
to convey etc: see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) paras 142, 146) applies 
to that sum with the necessary modifications: Town and Country Planning Act 1990 s 146(10). 


(v) Compensation 


977. Compensation where purchase notice served. Where compensation is 
payable! in respect of expenditure incurred in carrying out any works on land”, any 
compensation payable in respect of the acquisition of an interest in the land in pursuance 
of a purchase notice? must be reduced by an amount equal to the value of those works*, 


Where: 

(1) the Secretary of State? or, in relation to Wales, the National Assembly for Wales? 
directs’ that, if an application for it is made, planning permission? must be 
granted for the development” of any land; and 

(2) on a claim made to the local planning authority!” within the prescribed time!! 
and in the prescribed manner'2, it is shown that the permitted development 
value’ of the interest in that land in respect of which the purchase notice was 
served is less than its Schedule 3 value!*, 


that authority must pay the person entitled to that interest compensation of an amount 
equal to the difference”. 
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le by virtue of the Town and Country Planning Act 1990 s 107 (as amended): see para 914 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘purchase notice’ see para 966 ante. 

‘Town and Country Planning Act 1990 s 144(1). 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 ss 141, 144, so far as 
exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
le under the Town and Country Planning Act 1990 s 141(3): see para 972 ante. 

For the meaning of ‘planning permission’ see para 2 note 10 ante. 

For the meaning of ‘development’ see para 217 ante. 

As to local planning authorities see para 28 et seq ante. 

As to the time so prescribed see para 581 note 13 ante. For the meaning of ‘prescribed’ see para 16 note 
5 ante. 

As to the manner so prescribed see para 581 note 14 ante. 
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13 For these purposes, “permitted development value”, in relation to an interest in land in respect of which 
a direction is given under the Town and Country Planning Act 1990 s 141(3) (see para 972 ante), means 
the value of that interest calculated with regard to that direction, but on the assumption that no planning 
permission would be granted otherwise than in accordance with that direction: s 144(6). 

14 For these purposes, “Schedule 3 value”, in relation to such an interest as is mentioned in note 11 supra, 
means the value of that interest calculated on the assumption that planning permission would be granted 
(1) subject to the condition in ibid s 111(5) (as substituted), Sch 10 (see para 921 ante), for any 
development of a class specified in s 107(4) (as amended), Sch 3 para 1 (see para 920 ante); and (2) for any 
development of a class specified in Sch 3 para 2 (see para 920 ante): s 144(6) (s 144(2), (6) amended by 
the Planning and Compensation Act 1991 s 31(4), Sch 6 paras 8, 19). 

15 Town and Country Planning Act 1990 s 144(2) (as amended: see note 12 supra). 1f the planning 
permission mentioned in s 144(2)(a) (see head (1) in the text) would be granted subject to conditions for 
regulating the design or external appearance, or the size or height of buildings, or for regulating the 
number of buildings to be erected on the land, the Secretary of State or the Assembly may direct that in 
assessing any compensation payable under s 144(2) (as so amended) those conditions must be disregarded, 
either altogether or to such extent as may be specified in the direction: s 144(3). The Secretary of State 
or the Assembly may, however, only give such a direction if it appears to him or to it to be reasonable to 
do so having regard to the local circumstances: s 144(4). 

Section 117 (as amended) (see para 930 ante) and s 118 (see para 931 ante) have effect in relation to 
compensation under s 144(2) (as so amended) as they have effect in relation to compensation to which 
s 117 (as amended) and s 118 apply: s 144(5). 

Compensation payable under s 144(2) (as so amended) carries interest at the rate for the time being 
prescribed under the Land Compensation Act 1961 s 32 (see COMPULSORY ACQUISITION OF LAND 
vol 8(1) (2003 Reissue) para 125 note 5) from the date of the direction under the Town and Country 
Planning Act 1990 s 141(3) (see para 972 ante) until payment: Planning and Compensation Act 1991 
s 80(1), Sch 18 Pt I. As to payments on account of compensation or interest see s 80(2), (3); and para 581 
note 15 ante. 

Where a purchase notice in respect of an interest in land is served in consequence of an order under 
the Town and Country Planning Act 1990 s 102 (as amended) (see paras 546-547 ante) or s 102(8), Sch 9 
para 1 (as amended) (see para 757 ante), then, if (1) that interest is acquired in accordance with Pt VI Chel 
(ss 137-148) (as amended): see para 966 et seq ante); or (2) compensation is payable under s 144(2) (as so 
amended), no compensation is payable in respect of that order under s 115 (see para 923 ante): s 144(7). 


(2) INTERESTS AFFECTED BY PLANNING PROPOSALS; 
BLIGHT 


(i) Blighted Land 


978. Land identified for the purposes of relevant public functions by a 
development plan document or a local development plan. In relation to 
England, land! which is identified for the purposes of relevant public functions? by a 
development plan document? for the area in which the land is situated is blighted land’. 
Land in Wales which is identified for the purposes of relevant public functions” by a 
local development plan® for the area in which the land is situated is blighted land’. 


1 For the meaning of ‘land’ see para 2 note 10 ante. 

For these purposes, ‘relevant public functions’ are (1) the functions of a government department, local 
authority, National Park authority or statutory undertakers; (2) the establishment or running by a public 
telecommunications operator of a telecommunication system: Town and Country Planning Act 1990 
s 149(1), Sch 13 para 1A note (1) (Sch 13 para 1A added by the Planning and Compulsory Purchase 
Act 2004 s 118(1), Sch 6 paras 1, 18(1), (3)). 

3 For these purposes, a development plan document is (1) a development plan document which is adopted 
or approved for the purposes of the Planning and Compulsory Purchase Act 2004 Pt 2 (ss 13-37) (see 
para 89 et seg ante); (2) a revision of such a document in pursuance of s 26 (see para 123 ante) which is 
adopted or approved for the purposes of Pt 2; (3) a development plan document which has been 
submitted to the Secretary of State for independent examination under s 20(1) (see para 108 ante); (4) a 
revision of a development plan document in pursuance of s 26 if the document has been submitted to the 
Secretary of State for independent examination under s 20(1); but heads (3)-(4) supra do not apply if the 
document is withdrawn under s 22 (see para 119 ante) at any time after it has been submitted for 
independent examination: Town and Country Planning Act 1990 Sch 13 para 1A notes (2)-(3) (as added: 
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see note 2 supra). In heads (3)-(4) supra, the submission of a development plan document to the 
Secretary of State for independent examination is to be taken to include the holding of an independent 
examination by the Secretary of State under the Planning and Compulsory Purchase Act 2004 s 21 (see 
para 116 ante) or s 27 (see para 118 ante): Town and Country Planning Act 1990 Sch 13 para 1A note (4) 
(as so added). 

Ibid Sch 13 para 1A (as added: see note 2 supra). 

For these purposes, relevant public functions are (1) the functions of the National Assembly for Wales, a 
government department, local authority, National Park authority or statutory undertakers; (2) the 
establishment or running by a public telecommunications operator of a telecommunications system: ibid 
Sch 13 para 1B note (1) (Sch 13 para 1B added by the Planning and Compulsory Purchase Act 2004 
(Commencement No 4 and Consequential, Transitional and Savings Provisions) (Wales) Order 2005, 
SI 2005/2722, art 3(1)—(3)). 

For these purposes, a local development plan is (1) a local development plan which is adopted or 
approved for the purposes of the Planning and Compulsory Act 2004 Pt 6 (ss 60—78) (see paras 87-89, 
133 et seg ante); (2) a revision of a local development plan in pursuance of s 70 (see para 145 ante) which 
is adopted or approved for the purposes of Pt 6; (3) a local development plan which has been submitted 
to the National Assembly for Wales for independent examination under s 64(1) (see para 138 ante); (4) a 
revision of a local development plan in pursuance of s 70 if the plan has been submitted to the Assembly 
for independent examination under s 64(1): Town and Country Planning Act 1990 Sch 13 para 1B note 
(2) (as added: see note 5 supra). However, heads (3)—(4) supra do not apply if the plan is withdrawn under 
the Planning and Compulsory Act 2004 s 66 (see para 143 ante) at any time after it has been submitted 
for independent examination; and in those heads the submission of a local development plan to the 
Assembly for independent examination is to be taken to include the holding of an independent 
examination by the Assembly under s 65 (see para 140 ante) or s 71 (see para 142 ante): Town and 
Country Planning Act 1990 Sch 13 para 1B notes (3), (4) (as added: see note 5 supra). As to the Assembly 
see para 20 ante. 

Ibid Sch 13 para 1B (as added: see note 5 supra). 


979. Land allocated for public authority functions in a structure plan, local 
plan or unitary development plan. During any time when a structure plan”, local 
plan? or unitary development plan? continues! to form part of the development plan5, 


then land? indicated or allocated in such a plan” for the specified purposes? is treated as 
blighted land”. 


WN 


As to structure plans in England see para 176 et seq ante. 

As to local plans in England see paras 176-182, 195 et seq ante. 

As to unitary development plans in England and Wales see para 155 et seq ante. 

le by virtue of: (1) the Planning and Compulsory Purchase Act 2004 s 119(1), Sch 8 para 1 (see 
paras 126-127 ante); or (2) Sch 8 para 1 as applied by any other provision of Sch 8: Sch 8 para 16(1)(a), 
(b). 

For the meaning of ‘development plan’ see para 91 ante. 

For the meaning of ‘land’ see para 2 note 10 ante (definition applied by the Planning and Compulsory 
Purchase Act 2004 s 117(1), (5)). 

le a plan mentioned in the Town and Country Planning Act 1990 Sch 13 paras 1-4 (repealed subject to 
transitional provisions). References to a plan mentioned in any of Sch 13 paras 1-4 (repealed) include any 
proposal for the alteration or replacement of the plan: Planning and Compulsory Purchase Act 2004 
Sch 8 para 16(2). 

le the purposes set out in the Town and Country Planning Act 1990 Sch 13 paras 1-4 (as amended; 
repealed by the Planning and Compulsory Purchase Act 2004 ss 118(1), 120, Sch 6 paras 1, 18(1), Sch 9). 
The repeal of the Town and Country Planning Act 1990 Sch 13 paras 1-4 does not, however, affect 
anything which is required or permitted to be done for the purposes of Pt VI Ch 2 (ss 149-171) (as 
amended) during any time when a plan mentioned in any of those repealed provisions continues to form 
part of the development plan by virtue of the Planning and Compulsory Purchase Act 2004 
(Commencement No 4 and Consequential, Transitional and Savings Provisions) (Wales) Order 2005, 
SI 2005/2722, art 5(2) (see para 148 ante): art 7(1). For those purposes, references to a plan mentioned 
in any of those repealed provisions include any proposal for the alteration or replacement of the plan; and 
the development plan is the development plan for the purposes of the Town and Country Planning 
Act 1990 s 27A (as added; repealed with savings) (see para 150 ante) or s 54 (as amended; repealed with 
savings) (see para 151 ante): Planning and Compulsory Purchase Act 2004 (Commencement No 4 and 
Consequential, Transitional and Savings Provisions) (Wales) Order 2005, SI 2005/2722, art 7(2), (3). For 
the purposes of the transitional arrangements set out in art 7, the following provisions continue to have 
effect on or after 15 October 2005 as if they had not been amended or repealed by the Planning and 
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Compulsory Purchase Act 2004, ie (1) the Town and Country Planning Act 1990 Pt II (ss 10-54A) (as 
otherwise amended) (see para 149 et seq ante); (2) s 284 (as otherwise amended) (see para 43 ante); (3) 
s 287 (as otherwise amended) (see para 46 ante); (4) s 296(1)(a) (see para 11 ante); and (5) s 303A (as 
added) (see para 658 ante): Planning and Compulsory Purchase Act 2004 (Commencement No 6, 
Transitional Provisions and Savings) Order 2005, SI 2005/2847, art 3(3), Schedule. 

The indicated or allocated land and the purposes specified in the repealed provisions are as follows: 

(1) land indicated in a structure plan in force for the district in which it is situated either: 

(a) as land which may be required for the purposes (i) of the functions of a government 
department, local authority, National Park authority or statutory undertakers, or (ii) of the 
provision by an electronic communications code operator of an electronic communications 
code network or the provision by a former PTO of a public electronic communications 
network or a public electronic communications service; or 

(b) as land which may be included in an action area; 

but excluding for these purposes land situated in a district for which a local plan is in operation, 

where that plan allocates any land in the district for the purposes of such fimctions as are 

mentioned in heads (a)—(b) supra or defines any land in the district as the site of proposed 
development for the purposes of any such functions; 

(2) land which is allocated for the purposes of any such functions as are mentioned in head (1)(a)(i) 
or (1) supra by a local plan in operation for the district, or is land defined in such a plan as the site 
of proposed development for the purposes of any such functions; 

(3) land indicated in a unitary development plan in force where the land is situated as land which 
may be required for the purpose of any such functions as are mentioned in head (1)(a)(i) or (ii) 
supra or as land which may be included in an action area; 

(4) land which by a unitary development plan is allocated for the purposes, or defined as the site, of 
proposed development for any such functions as are mentioned in head (1)(a)(i) or (ii) supra. 

For the purposes of head (1) supra, the reference to a structure plan in force includes a reference to 
proposals for the alteration or replacement of a structure plan which have been made available for 
inspection under the Town and Country Planning Act 1990 s 33(2) (as amended; repealed with savings) 
(see para 187 ante) and to any proposed modifications to those proposals which have been published in 
accordance with regulations under s 53 (as amended; repealed with savings) (see para 177 ante) (Sch 13 
para 1 note (1) (as amended; now repealed)); but this ceases to apply when the copies of the proposals 
made available for inspection have been withdrawn under s 34 (as substituted; repealed with savings) (see 
para 189 ante) and also ceases to apply when the relevant proposals become operative (whether in their 
original form or with modifications) or the Secretary of State decides to reject the proposals and notice 
of the decision has been given by advertisement; and in Sch 13 para 1 note (1) (as amended and 
repealed), references to anything done under any provision include references to anything done under 
that provision as it applies by virtue of s 51 (as amended; repealed with savings) (see para 179 ante) 
(Sch 13 para 1 notes (2)-(4) (as amended; now repealed)). For the purposes of the exclusion set out in 
head (1) supra, the reference to a local plan in operation includes a reference to a minerals local plan, a 
waste local plan, which in either case is in operation, and to a local plan continued in operation by virtue 
of the Planning and Compensation Act 1991 Sch 4 para 44: Town and Country Planning Act 1990 
Sch 13 para 1 note (5A) (as added: now repealed). Head (1) supra does not apply to land within Sch 13 
paras 5, 6 (as amended) (see para 980 post) and in its application to Greater London the reference to a 
structure plan is to be construed as a reference to the Greater London Development Plan and Sch 13 
para 1 notes (1)-(4) (as amended and repealed) are to be omitted: Sch 13 para 1 notes (6)-(7) (as 
amended; now repealed). 

For the purposes of head (2) supra, the reference to a local plan in operation includes a reference to 
a minerals local plan, a waste local plan, which in either case is in operation, and to a local plan continued 
in operation by virtue of the Planning and Compensation Act 1991 Sch 4 para 44 and also includes 
proposals for the making or alteration and replacement of any such plan where copies of the proposals 
have been made available for inspection under the Town and Country Planning Act 1990 s 40(2) as 
substituted; repealed with savings) (see para 201 ante) or by virtue of the Planning and Compensation 
Act 1991 Sch 4 para 43, and any proposed modifications to those proposals which have been published in 
accordance with regulations under the Town and Country Planning Act 1990 s 53 (as amended; repealed 
with savings) (see para 177 ante) (Sch 13 para 2 note (1) (as substituted; now repealed)); but this ceases to 
apply when the relevant plan or proposals become operative (whether in their original form or with 
modifications), or the Secretary of State decides to reject, or the local planning authority decides to 
abandon, the plan or proposals and notice of the decision has been given by advertisement (Sch 13 para 2 
note (3) (as amended; now repealed)). In Sch 13 para 2 note (1) (as substituted and repealed), references 
to anything done under any provision include references to anything done under that provision as 1t 
applies by virtue of s 51 (as amended; repealed with savings) (see para 179 ante): Sch 13 para 2 note (4) 


(now repealed). 
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For the purposes of heads (3)—(4) supra, the reference to a unitary development plan includes 
references to (A) a unitary development plan of which copies have been made available for inspection 
under s 13(2) (as substituted; repealed with savings) (see para 163 ante); (B) proposals for the alteration or 
replacement of a unitary development plan of which copies have been made available for inspection 
under that provision as applied by s 21(2) (as amended; repealed with savings) (see para 175 ante); (C) 
modifications proposed to be made by the local planning authority or the Secretary of State (or, in 
relation to Wales) by the National Assembly for Wales) to any such plan or proposals as are mentioned in 
head (A) or head (B) supra, being modifications of which notice has been given in accordance with 
regulations under Pt II Ch I (repealed with savings); but this ceases to apply when the copies of the plan 
or proposals made available for inspection have been withdrawn under s 14(2) (as amended; repealed with 
savings) (see para 166 ante) (except that s 14(4) (as amended; repealed with savings) does not invalidate 
any blight notice served by virtue of heads (A)-(C) supra before the withdrawal of copies of the plan or 
proposals; and heads (A)-(C) supra also cease to apply when the relevant plan or proposals become 
operative (whether in their original form or with modifications), or the Secretary of State or the 
Assembly decides to reject, or the local planning authority decide to withdraw, the plan or proposals and 
notice of the decision has been given by advertisement: Sch 13 para 3 notes (1)-(3), para 4 notes (1)—(3) 
(as amended; now repealed). In heads (A)—(C) supra references to anything done under any provision 
include references to anything done under that provision as it applies by virtue of s 25(2) (repealed with 
savings) (see para 174 ante): Sch 13 para 3 note (4), para 4 note (4) (now repealed). 

See the Planning and Compulsory Purchase Act 2004 Sch 8 para 16(1); and para 127 ante. See also note 
8 supra. 


980. Land otherwise allocated for relevant public functions. The following 
land’ is blighted land: 
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(1) land indicated in a plan, other than a development plan?, approved by a 


resolution passed by a local planning authority? for the purpose of the exercise 
of the authority’s powers of planning control” as land which may be required for 
the purposes of relevant public functions”; 


(2) land in respect of which a local planning authority has: 


(a) resolved to take action to safeguard it for development? for the purposes of 
relevant public functions”; or 
(b) been directed by the Secretary of State* or, in relation to Wales, by the 
National Assembly for Wales? to restrict the grant of planning permission!" 
in order to safeguard it for such development!!, 
For the meaning of land” see para 2 note 10 ante. 
For the meaning of “development plan” see para 91 ante. 
As to local planning authorities see para 28 et seq ante. 
Ie under the Town and Country Planning Act 1990 Pt III (ss 55-106B) (as amended): see para 217 et seg 


ante. 

Ibid s 149(1), Sch 13 para 5 (amended by the Planning and Compulsory Purchase Act 2004 s 118(1), 
Sch 6 paras 1, 18(1), (4)). Relevant public functions” are relevant public functions within the meaning of 
the Town and Country Planning Act 1990 Sch 13 para 1A or Sch 13 para 1B (each as added) (see 
para 978 ante): Sch 13 para 5 (as so amended; further amended by the Planning and Compulsory 
Purchase Act 2004 (Commencement No 4 and Consequential, Transitional and Savings Provisions) 
(Wales) Order 2005, SI 2005/2722, art 3(1)-(2), (4). 

For the meaning of ‘development’ see para 217 ante. 


le within the meaning of the Town and Country Planning Act 1990 Sch 13 para ÍA or Sch 13 para 1B 
(cach as added): see para 978 ante. 


As to the Secretary of State see para 19 ante. 


As to the transfer of functions under the Town and Country Planning Act 1990 Sch 13 para 6 (as 
amended), so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales 
(Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see 
para 20 ante. 

For the meaning of ‘planning permission’ see para 43 note 6 ante. 


Town and Country Planning Act 1990 Sch 13 para 6 (amended by the Planning and Compulsory 
Purchase Act 2004 Sch 6 paras 1, 18(1), (5); the Planning and Compulsory Purchase Act 2004 
(Commencement No 4 and Consequential, Transitional and Savings Provisions) (Wales) Order 2005 
SI 2005/2722, art 3(1)-(2), (5)). l 


Rights to Reguire Purchase of Interests Para 983. 


981. New towns and urban development areas. The following land! is blighted 


(1) land within an area described as the site of a proposed new town in the draft of 


an order in respect of which a notice has been published? under the relevant 
statutory provision’; or 


(2) land within an area designated as the site of a proposed new town by an order* 


which has come into operation?; or 


(3) land which is: 


= 


n 


= 
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(a) within an area intended to be designated as an urban development area” by 
an order which has been made” but has not come into effect; or 
(b) within an area which has been so designated by such an order which has 
come into effect’. 

For the meaning of land” see para 2 note 10 ante. 
le under the New Towns Act 1981 s 1 (as amended), Sch 1 para 2 (as amended): see para 1316 post. 
Town and Country Planning Act 1990 s 149(1), Sch 13 para 7. Land ceases to be within Sch 13 para 7 
where the order comes into operation, whether in the form of the draft or with modifications, or where 
the Secretary of State or, in relation to Wales, the National Assembly for Wales decides not to make the 
order: Sch 13 para 7 note (a), (b). As to the Secretary of State see para 20 ante; as to the transfer of 
functions under the Town and Country Planning Act 1990 Sch 13 para 7, so far as exercisable in relation 
to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) Order 1999, 
SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 
le under the New Towns Act 1981 s 1 (as amended): see para 1315 post. 
Town and Country Planning Act 1990 Sch 13 para 8. 
For these purposes, “urban development area” has the same meaning as in the Local Government, 
Planning and Land Act 1980 Pt XVI (ss 134-172) (as amended) (see para 1426 post): Town and Country 
Planning Act 1990 s 336(1). 
le under the Local Government, Planning and Land Act 1980 s 134 (as amended): see para 1426 post. 
Town and Country Planning Act 1990 Sch 13 para 9. As to the Secretary of States or the Assembly's 
power to acquire such blighted land see paras 1355, 1460 post. 


Clearance and renewal areas. The following land! is blighted land: 


(1) land within an area declared? to be a clearance area?; or 
(2) land which is surrounded by or adjoining an area declared to be a clearance area 


and which is land which a local authority* has determined? to purchase”; or 


(3) land indicated by information published in pursuance of the relevant statutory 


983. 


provision” as land which a local authority proposes to acquire in exercise of its 
statutory powers® relating to renewal areas”. 


For the meaning of ‘land’ see para 2 note 10 ante. 

le by a resolution under the Housing Act 1985 s 289 (as amended): see HOUSING vol 22 (Reissue) 
para 362. 

Town and Country Planning Act 1990 s 149(1), Sch 13 para 10. 

For the meaning of ‘local authority’ see para 3 note 3 ante. 

Ie under the Housing Act 1985 s 290: see HOUSING vol 22 (Reissue) para 363. 

Town and Country Planning Act 1990 Sch 13 para 11. 

Ie in pursuance of the Local Government and Housing Act 1989 s 92 (as amended): see HOUSING vol 22 
(Reissue) para 395. 

le under ibid Pt VII (ss 89-100) (as amended): see HOUSING vol 22 (Reissue) para 391 et seq. 

Town and Country Planning Act 1990 Sch 13 para 12. 


Highways. The following land’ is blighted land: 


(1) land indicated (otherwise than by being dealt with as previously described)? in a 


development plan? as land on which a highway? is proposed to be constructed, 
or to be included in a highway as proposed to be improved or altered?; 


(2) land on or adjacent to the line of a highway proposed to be constructed, 


improved or altered as indicated in an order or scheme which has come into 
operation®, being land in relation to which a power of compulsory acquisition 


e 


+0 


13 
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may become exercisable, as being land required for purposes of construction, 
improvement or alteration as indicated in the order or scheme; a 

(3) land shown on plans approved by a resolution of a local highway authority as 
land comprised in the site of a highway as proposed to be constructed, improved 
or altered by that authority!º; l 

(4) land comprised in the site of a highway as proposed to be constructed, improved 
or altered by the Secretary of State!! or, in relation to Wales, by the National 
Assembly for Wales'? if he or the Assembly has given written notice of the 
proposal, together with maps or plans sufficient to identify the land in question, 
to the local planning authority’; 

(5) land shown on plans approved by a resolution of a local highway authority as 
land proposed to be acquired by that authority for certain!” statutory purposes’; 

(6) land shown in a written notice given by the Secretary of State or the Assembly 
to the local planning authority as land proposed to be acquired!” by him or by it 
in connection with a highway which he or it proposes to provide!”. 


For the meaning of ‘land’ see para 2 note 10 ante. 

le otherwise than by being dealt with in a manner mentioned in the Town and Country Planning 
Act 1990 s 149(1), Sch 13 para 1A or Sch 13 para 1B (each as added): see para 978 ante. For transitional 
provisions see para 979 ante. 

For the meaning of “development plan” see para 91 ante. 

For the meaning of highway” see para 50 note 5 ante. 

Town and Country Planning Act 1990 Sch 13 para 13 (amended by the Planning and Compulsory 
Purchase Act 2004 s 118(1), Sch 6 paras 1, 18(1), (6); the Planning and Compulsory Purchase Act 2004 
(Commencement No 4 and Consequential, Transitional and Savings Provisions) (Wales) Order 2005, 
SI 2005/2722, art 3(1)-(2), (6)). 

le under the Highways Act 1980 Pt II (ss 10-23) (as amended) (see HIGHWAYS, STREETS AND BRIDGES 
vol 21 (2004 Reissue) paras 710, 745) or under the corresponding provisions of the Highways Act 1959 
Pt II (ss 7-25) or the Highways Act 1971 s 1 (both repealed). For these purposes, the reference to an 
order or scheme which has come into operation includes a reference to an order or scheme which has 
been submitted for confirmation to, or been prepared in draft by, the Secretary of State for Transport or 
the National Assembly for Wales under the Highways Act 1980 Pt II (ss 10-23) (as amended) and in 
respect of which a notice has been published under Sch 1 paras 1, 2 or 10 (see HIGHWAYS, STREETS AND 
BRIDGES vol 21 (2004 Reissue) para 728): Town and Country Planning Act 1990 Sch 13 para 14 note 
(1). Schedule 13 para 14 note (1) ceases to apply when (1) the relevant order or scheme comes into 
operation, whether in its original form or with modifications; or (2) the Secretary of State or the 
Assembly decides not to confirm or make the order or scheme: Sch 13 para 14 note (2). As to the transfer 
of highways functions, so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 

le conferred by any of the provisions of the Highways Act 1980 Pt XII (ss 238-271) (as amended): see 
HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 Reissue) para 77 et seg), including a power 
compulsorily to acquire any right by virtue of s 250 (as amended) (see HIGHWAYS, STREETS AND 
BRIDGES vol 21 (2004 Reissue) para 85). 

Town and Country Planning Act 1990 Sch 13 para 14. For these purposes, the reference to land required 
for purposes of construction, improvement or alteration as indicated in an order or scheme includes a 
reference to land required for the purposes of the Highways Act 1980 s 246(1) (see HIGHWAYS, STREETS 
AND ae vol 21 (2004 Reissue) para 82): Town and Country Planning Act 1990 Sch 13 para 14 
note (3). 

For the meaning of ‘local highway authority’ see para 39 note 21 ante. 

Town and Country Planning Act 1990 Sch 13 para 15. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 Sch 13 para 16 (as 
substituted), so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales 
(Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended). 

Town and Country Planning Act 1990 Sch 13 para 16 (substituted by the Planning and Compensation 
Act 1991 s 70, Sch 15 para 14(1)). For these purposes, the reference to the local planning authority is to 
be construed in relation to land in England in an area for which the local planning authority comprises 
both a county planning authority and a district planning authority, as a reference to the district planning 
authority: Town and Country Planning Act 1990 s 1(5) (as amended), Sch 1 para 20(4) (amended by the 
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Environment Act 1995 ss 78, 120, Sch 10 para 32(14)(d), Sch 24). The Town and Country Planning 
Act 1990 Sch 1 para 20(4) (as so amended) does not, however, apply in Greater London: Sch 1 
para 21(1). As to Greater London see LONDON GOVERNMENT vol 29(2) (Reissue) para 29; and as to 
county planning authorities and district planning authorities see para 28 ante. 

As to land which is blighted land under Sch 13 para 16 (as so substituted and amended) by virtue of 
steps taken by the Secretary of State in relation to the A2 and M2 improvement works in connection 
with the Channel Tunnel rail link see the Channel Tunnel Rail Link Act 1996 s 46. 
le for the purposes of the Highways Act 1980 s 246(1): see HIGHWAYS, STREETS AND BRIDGES vol 21 
(2004 Reissue) para 82. 

Town and Country Planning Act 1990 Sch 13 para 17. 

See note 14 supra. 

Town and Country Planning Act 1990 Sch 13 para 18 (amended by the Planning and Compensation 
Act 1991 Sch 15 para 14(2)). 


984. New streets. The following land! is blighted land: 


(1) land which either: 
(a) is within the outer lines prescribed by an order prescribing the minimum 
width of a new street?; or 
(b) has a frontage to a highway? declared to be a new street? and lies within the 
minimum width of the street prescribed by any byelaws or any local Act 
applicable by virtue of the order; and 


(2) land which is, or is part of, a dwelling erected before, or under construction on, 
the date on which the order is made, or the curtilage of any such dwelling’. 


For the meaning of ‘land’ see para 2 note 10 ante. 

le under the Highways Act 1980 s 188 (repealed with savings) or the Highways Act 1959 s 159 
(repealed): see HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 Reissue) para 140. 

For the meaning of ‘highway’ see para 50 note 5 ante. 

Je by an order under the Public Health Act 1925 s 30 (repealed). 

Town and Country Planning Act 1990 s 149(1), Sch 13 para 19. Schedule 13 para 19 does not include 
any land in which the appropriate authority has previously acquired an interest either in pursuance of a 
blight notice served by virtue of Sch 13 para 19 or by agreement in circumstances such that the authority 
could have been required to acquire it in pursuance of such a notice: Sch 13 para 19 note. For the 
meaning of ‘blight notice’ see para 990 note 20 post; and for the meaning of ‘the appropriate authority’ 
see para 990 post. 


985. General improvement areas. Land! indicated by information published in 
pursuance of the relevant statutory provision? as land which a local authority” proposes 
to acquire in the exercise of its powers relating to general improvement areas? is blighted 


land”. 

1 For the meaning of ‘land’ see para 2 note 10 ante. 

2 Iein pursuance of the Housing Act 1985 s 257 (as amended): see HOUSING vol 22 (Reissue) para 420. 
3 For the meaning of local authority” see para 3 note 3 ante. 

4 Te its powers under the Housing Act 1985 Pt VII (ss 239-263) (as amended): see HOUSING vol 22 


(Reissue) para 416 et seg. 
Town and Country Planning Act 1990 s 149(1), Sch 13 para 20. As to the phasing out of general 
improvement areas see the Local Government and Housing Act 1989 s 98; and HOUSING vol 22 
(Reissue) paras 401, 416. 


986. Land subject to compulsory purchase. The following land! is blighted 
land: 


(1) land authorised by a special enactment? to be compulsorily acquired, or land 


falling within the limits of deviation within which powers of compulsory 
acquisition conferred by a special enactment are exercisable’; 


(2) land in respect of which a compulsory purchase order is in force, or there is in 


force a compulsory purchase order providing for the acquisition of a right or 
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rights over that land, and the appropriate authority! has power to serve, but has 


not served, notice to treat in respect of the land or, as the case may be, the right 
or rights”; 

(3) land: 

(a) the compulsory acquisition of which is authorised by an order under the 
Transport and Works Act 1992°; or 
(b) which falls within the limits of deviation within which powers of 
compulsory acquisition conferred by such an order are exercisable; or 
(c) which is the subject of a proposal” that it should be such land*. 
For the meaning of land” see para 2 note 10 ante. 
For these purposes, ‘special enactment’ means a local enactment, or a provision contained in an Act other 
than a local or private Act, which is a local enactment or provision authorising the compulsory 
acquisition of land specifically identified in it; and in this definition ‘local enactment’ means a local or 
private Act, or an order confirmed by Parliament or brought into operation in accordance with special 
parliamentary procedure: Town and Country Planning Act 1990 s 171(1). For the meaning of 
‘compulsory acquisition’ see para 930 note 4 ante. As to special parliamentary procedure see 
PARLIAMENT vol 34 (Reissue) para 912 et seq. 
Ibid s 149(1), Sch 13 para 21. 
For the meaning of ‘the appropriate authority’ see para 990 post. 

5 Town and Country Planning Act 1990 Sch 13 para 22. Schedule 13 para 22 also applies to land in respect 
of which (1) a compulsory purchase order has been submitted for confirmation to, or been prepared in 
draft by, a minister or by the National Assembly for Wales; and (2) a notice has been published under the 
Acquisition of Land Act 1981 s 2(3), Sch 1 para 3(1)(a) or under any corresponding enactinent applicable 
to it: Town and Country Planning Act 1990 Sch 13 para 22 note (1). The Town and Country Planning 
Act 1990 Sch 13 para 22 note (1) ceases, however, to apply when (a) the relevant compulsory purchase 
order comes into force, whether in its original form or with modifications; or (b) the minister concerned 
decides not to confirm or make the order (Sch 13 para 22 note (2))). For the meaning of ‘minister’ see 
para 3 note 5 ante; and for the meaning of ‘enactment’ see para 2 note 11 ante. As to the transfer of 
functions under Sch 13 para 22, so far as exercisable in relation to Wales, to the Assembly see the National 
Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as 
to the Assembly see para 20 ante. 

6 Te under the Transport and Works Act 1992 s 1 or s 3: see RAILWAYS, INLAND WATERWAYS AND 
PIPELINES vol 39(1) (Reissue) paras 166, 455. 

7 lea proposal contained in an application made in accordance with rules under ibid s 6 (as amended) or 
in a draft order prepared under s 7(3): see RAILWAYS, INLAND WATERWAYS AND PIPELINES vol 39(1) 
(Reissue) para 171. 

8 Town and Country Planning Act 1990 Sch 13 para 23 (added by the Transport and Works Act 1992 
s 16(2)). 
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(ii) Qualifying Interests 


987. Qualifying interests in blighted land. Land! falling within the relevant 
statutory provisions? as affected by the planning proposals of public authorities is referred 
to as ‘blighted land”. An interest qualifies* for protection under the provisions relating to 
blighted land? if it is an interest: 

(1) in a hereditament® or part of a hereditament and on the relevant date” it satisfies 
one of the statutory conditions”; or 

(2) in an agricultural unit? or part of an agricultural unit and on the relevant date it 
is the interest of an owner-occupier'® of the unit; 

and such an interest is referred to as a ‘qualifying interest’"!. 

The statutory conditions are: 

(a) that the annual value’? of the hereditament does not exceed such amount as may 
be prescribed’? for these purposes by an order made by the Secretary of State! 
or, in relation to Wales, by the National Assembly for Wales!º and the interest is 
the interest of an owner-occupier of the hereditament; or 

(b) that the interest is the interest of a resident owner-occupier'® of the 
hereditament’’, 
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For the meaning of ‘land’ see para 2 note 10 ante. 

le within any of the Town and Country Planning Act 1990 s 149(1), Sch 13 (as amended): see para 978 
et seq ante. 

Ibid s 149(1). 

le subject to ibid ss 161, 162 (as amended): see paras 1003-1004 post. 

le under ibid Pt VI Ch H (ss 149-171) (as amended): see the text and notes 6-17 infra; and para 988 et 
seq post. 

For these purposes, ‘hereditament’ means a relevant hereditament within the meaning of the Local 
Government Finance Act 1988 s 64(4)(a)-(c): Town and Country Planning Act 1990 s 171(1). Land 
which would otherwise comprise separate hereditaments solely by reason of being divided by a boundary 
between rating areas is treated for the purposes for this definition of ‘hereditament’ as if it were not so 
divided: s 171(4). A right of way is not a hereditament for these purposes: Ley and Ley v Kent County 
Council (1976) 31 P & CR 439, Lands Tribunal. 

For these purposes, ‘the relevant date’, in relation to an interest, means the date of service of a notice 
under the Town and Country Planning Act 1990 s 150 (as amended) (see para 992 post) in respect of it: 
s 149(4). 

le the conditions mentioned in ibid s 149(3): see the text and notes 12-17 infra. 

For these purposes, ‘agricultural unit’ means land which is occupied as a unit for agricultural purposes, 
including any dwelling house or other building occupied by the same person for the purpose of farming 
land; and ‘agricultural’ has the same meaning as in the Agriculture Act 1947 s 109 (as amended) and 
references to the farming of land include references to the carrying on in relation to the land of 
agricultural activities: Town and Country Planning Act 1990 s 171(1). 

For the meaning of *owner-occupier' see para 988 post. 

Town and Country Planning Act 1990 s 149(2). 

For these purposes, ‘annual value’ means (1) in the case of a hereditament which is shown in a local 
non-domestic rating list and none of which consists of domestic property or property exempt from local 
non-domestic rating, the value shown in that list as the rateable value of that hereditament on the date of 
service; (2) in the case of a hereditament which is shown in a local non-domestic rating list and which 
includes domestic property or property exempt from local non-domestic rating, the sum of (a) the value 
shown in that list as the rateable value of that hereditament on the date of service; and (b) the value 
attributable to the non-rateable part of that hereditament in accordance with ibid s 171(2), (3) (see infra); 
(3) in the case of any other hereditament, the value attributable to that hereditament in accordance with 
sii (Ge Ss ALGO 

The value attributable to a hereditament, or the non-rateable part of it: (i) in respect of domestic 
property, is the value certified by the relevant valuation officer as being 5% of the compensation which 
would be payable in respect of the value of that property if it were purchased compulsorily under statute 
with vacant possession and the compensation payable were calculated in accordance with the Land 
Compensation Act 1961 Pt H (ss 5-16 (as amended): see COMPULSORY ACQUISITION OF LAND vol 8(1) 
(2003 Reissue) para 236 et seq) by reference to the relevant date (Town and Country Planning Act 1990 
s 171(2)); and (ii) in respect of property exempt from local non-domestic rating, is the value certified by 
the relevant valuation officer as being the value which would have been shown as the rateable value of 
that property on the date of service if it were a relevant non-domestic hereditament consisting entirely of 
non-domestic property, none of which was exempt from local non-domestic rating (s 171(3)). 

For these purposes, ‘date of service’ has the same meaning as in s 168 (see para 988 note 4 post); 
‘relevant valuation officer’ means the valuation officer who would have determined the rateable value in 
respect of the hereditament for the purposes of the Local Government Finance Act 1988 Pt II (ss 41-67) 
(as amended) if the hereditament had fulfilled the conditions set out in s 42(1)(b)-(d) (as amended); 
‘relevant date’ is the date by reference to which that determination would have been made; and 
expressions used in the definition of ‘annual value’ in the Town and Country Planning Act 1990 s 171(1) 
or in s 171(2), (3) which are also used in the Local Government Finance Act 1988 Pt HI (ss 41-67) (as 
amended) have the same meanings as therein: Town and Country Planning Act 1990 s 171(5). See further 
RATING AND COUNCIL TAX. 

The amount so prescribed is £29,200: Town and Country Planning (Blight Provisions) (England) 
Order 2005, SI 2005/406, art 2; Town and Country Planning (Blight Provisions) (Wales) Order 2005, 
SI 2005/367, art 2. For the meaning of ‘prescribed’ see para 16 note 5 ante. 

As to the exercise of this power by the Secretary of State see note 13 supra; and as to the Secretary of 
State see para 19 ante. 

As to the exercise of this power by the Assembly see note 13 supra; as to the transfer of functions under 
the Town and Country Planning Act 1990 s 149, so far as exercisable in relation to Wales, to the Assembly 
see the National Assembly for Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as 
amended); and as to the Assembly see para 20 ante. 

For the meaning of ‘resident owner-occupier’ see para 988 post. 

Town and Country Planning Act 1990 s 149(3). 
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988. Meaning of ‘owner-occupier’ and ‘resident ona oeii For the 
purposes of the statutory provisions relating to blighted land’: 
(1) ‘owner-occupier’, in relation to a hereditament’, means: 

(a) a person who occupies the whole or a substantial part of the hereditament 
in right of an owner’ interest? in it, and has so occupied the hereditament 
or that part of it during the whole of the period of six months ending with 
the date of service*; or : 

(b) if the whole or a substantial part of the hereditament was unoccupied fora 
period of not more than 12 months ending with that date, a person who so 
occupied the hereditament or, as the case may be, that part of it during the 
whole of a period of six months ending immediately before the period 
when it was not occupied’; 

(2) ‘owner-occupier’, in relation to an agricultural unit, means a person who: 

(a) occupies the whole of that unit and has occupied it during the whole of 
the period of six months ending with the date of service; or 

(b) occupied the whole of that unit during the whole of a period of six 
months ending not more than 12 months before the date of service, 


and, at all times material for the purposes of head (a) or, as the case may be, head 

(b) above, has been entitled to an owner’s interest in the whole or part of that 

unit®; 

(3) “resident owner-occupier’, in relation to a hereditament, means: 

(a) an individual who occupies the whole or a substantial part of the 
hereditament as a private dwelling house in right of an owner's interest in 
it, and has so occupied the hereditament or, as the case may be, that part 
during the whole of the period of six months ending with the date of 
service; or 

(b) if the whole or a substantial part of the hereditament was unoccupied for a 
period of not more than 12 months ending with that date, an individual 
who so occupied the hereditament or, as the case may be, that part during 
the whole of a period of six months ending immediately before the period 
when it was not occupied’. 


1 le the Town and Country Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): see para 978 et seq 
ante, para 990 et seq post. 


N 


For the meaning of ‘hereditament’ see para 987 note 6 ante. 


3 For these purposes, ‘owner's interest’, in relation to a hereditament or agricultural unit, means a freehold 
interest in it or a tenancy of it granted or extended for a term of years certain not less than three years of 
which remain unexpired on the date of service: Town and Country Planning Act 1990 s 168(4). For the 
meaning of ‘agricultural unit” see para 987 note 9 ante; for the meaning of ‘tenancy’ see para 16 note 9 
ante; and for the meaning of “date of service’ see note 4 infra. 


4 For these purposes, ‘date of service”, in relation to a hereditament or agricultural unit, means the date of 
service of a notice in respect of it under ibid s 150 (as amended) (see para 992 post): s 168(4). 
Ibid s 168(1). See also para 990 note 20 post. 
Ibid s 168(2). See also para 990 note 20 post. 
Ibid s 168(3). See also para 990 note 20 post. 


989. Crown land. At the date at which this title states the law, the rights conferred 
by the statutory provisions relating to blighted land! are exercisable by a person who is 
an owner-occupier” of a hereditament’ or agricultural unit* which is Crown land’, or is 
a resident owner-occupier® of a hereditament which is Crown land, in the same way as 


they are exercisable in respect of a hereditament or agricultural unit which is not Crown 
land, and those provisions apply accordingly’. 
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As from a day to be appointed*, however, the provisions set out above are repealed by 
the Planning and Compulsory Purchase Act 2004. As from such a day, and subject to 


any express provision made by Part XIII? of the Town and Country Planning Act 1990, 
the 1990 Act binds the Crown!!. 


1 Ie the Town and Country Planning Act 1990 Pt VI Ch I (ss 149-171) (as amended): see para 979 et seq 
ante, 990 et seq post. 


2 Ie within the meaning of ibid Pt VI Ch II (ss 149-171) (as amended): see para 988 ante. 

3 For the meaning of ‘hereditament’ see para 987 note 6 ante. 

4 For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

5 For the meaning of ‘Crown land’ for these purposes see para 11 note 1 ante. 

6 For the meaning of ‘resident owner-occupier’ see para 988 ante. 

7 Town and Country Planning Act 1990 s 296(5). As to ecclesiastical property see para 17 ante. 

8 Ie a day to be appointed under the Planning and Compulsory Purchase Act 2004 s 121. At the date at 
which this title states the law, no such day had been appointed. 

9 See ibid ss 84(1), 120, Sch 9; and para 13 ante. At the date at which this title states the law, those repeals 


were not in force. 


10 le made by the Town and Country Planning Act 1990 Pt XIII (ss 2924-302) (as amended): see para 14 
ante. 

11 Ibid s 292A(1), (2) (added by the Planning and Compulsory Purchase Act 2004 s 79(1), partly as from a 
day to be appointed: see note 8 supra). At the date at which this title states the law, s 79(1) was in force 
for limited purposes only: see para 13 note 8 ante. 


(iii) Appropriate Authorities and Enactments 


990. Meaning of “the appropriate authority’. For the purposes of the statutory 
provisions relating to blighted land’, ‘the appropriate authority’, in relation to any land?, 
means the government department’, local authority*, National Park authority? or other 
body or person by whom, in accordance with the circumstances by virtue of which the 
land is blighted land®, the land is liable to be acquired or is indicated as being proposed 
to be acquired or, as the case may be, any right over the land is proposed to be 
acquired’. 

In relation to land in a new town or urban development area®, until such time as a 
development corporation is established for the new town or, as the case may be, an 
urban development corporation? is established for the urban development area'®, those 
provisions!’ have effect as if ‘the appropriate authority’ were the Secretary of State’? or, 
in relation to Wales, the National Assembly for Wales’; and, in relation to land within 
the width of a new street’, ‘the appropriate authority’ is the highway authority for the 
highway’ in relation to which the order!“ was made’’. 

If any question arises: 

(1) whether the appropriate authority in relation to any land for the relevant 
statutory purposes!? is the Secretary of State (or the Assembly) or a local 
highway authority*”; or 

(2) which of two or more local highway authorities is the appropriate authority in 
relation to any land for those purposes; or 

(3) which of two or more local authorities is the appropriate authority in relation to 
any land for those purposes, 

that question must be referred to the Secretary of State or the Assembly, whose decision 


is final. 


1 Te the Town and Country Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): see para 978 et seq 
ante, para 991 et seq post. 

For the meaning of land” see para 2 note 10 ante. 

For the meaning of “government department” see para 3 note 5 ante. 

For the meaning of local authority” see para 3 note 3 ante. 

As to National Park authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 


et seq. 
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6 e the circumstances by virtue of which the land falls within any of the Town and Country Planning 
Act 1990 s 149(1), Sch 13 (as amended): see paras 978-986 ante. 

7 Ibid s 169(1) (amended by the Environment Act 1995 s 78, Sch 10 para 32(5)). 

8 Te land falling within ibid Sch 13 para 7, Sch 13 para 8 or Sch 13 para 9: see para 981 ante. 

9 As to urban development corporations see para 1428 et seq post. 

10 For the meaning of ‘urban development area’ see para 981 note 6 ante; and as to the designation of such 
areas see para 1426 post. 

11 See note 1 supra. 

12 As to the Secretary of State see para 19 ante. : 

13 Town and Country Planning Act 1990 s 169(4). As to the transfer of functions under s 169 (as amended), 
so far as exercisable in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of 
Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

14 Te land falling within the Town and Country Planning Act 1990 Sch 13 para 19: see para 984 ante. 

15 For the meaning of highway” see para 50 note 5 ante. 

16 le the order mentioned in the Town and Country Planning Act 1990 Sch 13 para 19. 

17 Ibid s 169(5). 

18 Te for the purposes of ibid Pt VI Ch II (ss 149-171) (as amended). 

19 For the meaning of local highway authority” see para 39 note 21 ante. 

20 Town and Country Planning Act 1990 s 169(2). The Secretary of State may determine that two or more 
authorities are the appropriate authority: see R v Secretary of State for the Environment, Dorset County 
Council and Saunders, ex p Bournemouth Borough Council [1987] JPL 357. 

If any question arises which authority is the appropriate authority for the purposes of the Town and 
Country Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): (1) s 151(2) (see para 993 post) has 
effect as if the reference to the date of service of the blight notice were a reference to that date or, if it 1s 
later, the date on which that question was determined; (2) s 162(4)(b) (see para 1004 post) applies with 
the substitution for the period of six months of a reference to that period extended for so long as it takes 
to obtain a determination of the question; and (3) s 168(1)(b), (2)(b), (3)(b) (see para 988 ante) applies 
with the substitution for the reference to 12 months before the date of service of a reference to that 
period extended by so long as it takes to obtain a determination of the question: s 169(3). 

For these purposes, ‘blight notice’ means a notice served under s 150 (as amended) (see para 992 
post), s 161 (as amended) (see para 1003 post) or s 162 (as amended) (see para 1004 post): ss 149(5), 
ZA 


991. Meaning of ‘the appropriate enactment’. “The appropriate enactment’, in 
relation to blighted land!, means the enactment? which provides for the compulsory 
acquisition” of land as being land falling within the relevant statutory provision* or, in 
respect of land in relation to which a compulsory purchase order is in force providing for 
the acquisition of rights over the land’, the enactment under which that compulsory 
purchase order was made?, 

If two or more enactments would otherwise be the appropriate enactment in relation 
to any land for the purposes of the statutory provisions relating to blighted land’, the 
appropriate enactment for those purposes is to be taken to be that one of those 
enactments under which, in the circumstances in question, it is most likely that the land 
would otherwise have been acquired by the appropriate authority*. If any question arises 
as to which enactment is the appropriate enactment in relation to any land for those 
purposes, that question must be referred: 

(1) where the appropriate authority is a government department’, to the minister’® 

in charge of that department; 

(2) where statutory undertakers!’ are the appropriate authority, to the appropriate 

minister'2; and 

(3) in any other case, to the Secretary of State!? or, in relation to Wales, to the 

National Assembly for Wales!*, 


and the decision of the minister or, as the case may be, the Secretary of State or the 
Assembly, is final'S, 


1 Te in relation to land falling within any paragraph of the Town and Country Planning Act 1990 s 149(1), 
Sch 13 (as amended): see para 978 et seq ante. For the meaning of ‘land’ see para 2 note 10 ante. 
2 For the meaning of ‘enactment’ see para 2 note 11 ante. 
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For the meaning of ‘compulsory acquisition’ see para 930 note 4 ante. 

le the relevant paragraph of the Town and Country Planning Act 1990 Sch 13 (as amended). 

le as respects ibid Sch 13 para 22(b): see para 986 ante. 

Ibid s 170(1). Where, in accordance with the circumstances by virtue of which any land falls within any 
of Sch 13 paras 1-23 (as amended), it is indicated that the land is proposed to be acquired for highway 
purposes, any enactment under which a highway authority is or, subject to the fulfilment of the relevant 
conditions, could be authorised to acquire that land compulsorily for highway purposes is, for the 
purposes of s 170(1), to be taken to be an enactment providing for the compulsory acquisition of that 
land as being land falling within that provision of Sch 13 (as amended): s 170(9). For these purposes, the 
reference to the fulfilment of the relevant conditions is a reference to such one or more of the following 
as are applicable to the circumstances in question: (1) the coming into operation of any requisite order or 
scheme made, or having or effect as if made, under the provisions of the Highways Act 1980 Pt II 
(ss 10-23) (as amended) (see HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 Reissue) paras 710, 745); 
(2) the coming into operation of any requisite scheme made, or having effect as if made, under s 106(3) 
(see HIGHWAYS, STREETS AND BRIDGES vol 21 (2004 Reissue) para 878): (3) the making or approval of 
any requisite plans: Town and Country Planning Act 1990 s 170(10). For the meaning of “highway” see 
para 50 note 5 ante. 

In relation to land: 

(a) falling within ibid Sch 13 para 2, Sch 13 para 3 or Sch 13 para 4 (all repealed with savings: see 
para 979 ante), an enactment is for the purposes of s 170(1) be taken to be an enactment which 
provides for the compulsory acquisition of land as being land falling within that paragraph if (1) 
the enactment provides for the compulsory acquisition of land for the purposes of the functions 
which are indicated in the development plan as being the functions for the purposes of which the 
land is allocated or is proposed to be developed; or (ii) where no particular functions are so 
indicated in the development plan, the enactment provides for the compulsory acquisition of land 
for the purposes of any of the functions of the government department, local authority, National 
Park authority or other body for the purposes of whose functions the land is allocated or is 
defined as the site of proposed development (s 170(2) (amended by the Environment Act 1995 
s 78, Sch 10 para 32(5)); 

(b) falling within the Town and Country Planning Act 1990 Sch 13 para 2, Sch 13 para 3 or Sch 13 

- para 4 (all repealed with savings: see para 979 ante), by virtue of Sch 13 para 2 note (1), Sch 13 

para 3 note (1) or Sch 13 para 4 note (1) (all repealed with savings), ‘the appropriate enactment’ 
is to be determined in accordance with s 170(2) (as amended) (see head (1) supra) as if references 
in s 170(2) (as amended) to the development plan were references to any such plan, proposal or 
modifications as are mentioned in para (a), (b) or (c) of that note (s 170(3)); 

(c) falling within Sch 13 para 5 or Sch 13 para 6 (each as amended) (see para 980 ante), ‘the 
appropriate enactment’ is to be determined in accordance with s 170(2) (as amended) as if 
references in s 170(2) (as amended) to the development plan were references to the resolution or 
direction in question (s 170(4)); 

(d) falling within Sch 13 para 7, Sch 13 para 8 or Sch 13 para 9 (see para 981 ante), until such time 
as a development corporation is established for the new town or, as the case may be, an urban 
development corporation is established for the urban development area, Pt VI Ch II (ss 149-171, 
Sch 13) (as amended) has effect as if ‘the appropriate enactment’ were s 165(1) (see para 1007 
post) (s 170(5)); 

(e) falling within Sch 13 para 10 or Sch 13 para 11 (see para 982 ante), ‘the appropriate enactment’ 
is the Housing Act 1985 s 290 (Town and Country Planning Act 1990 s 170(6)); 

(falling within Sch 13 para 19 (see para 984 ante), ‘the appropriate enactment’ is the Highways 
Act 1980 s 239(6) (Town and Country Planning Act 1990 s 170(7)); 

(g) falling within Sch 13 para 22 by virtue of Sch 13 para 22 note (1) (see para 986 ante), ‘the 
appropriate enactment’ is the enactment which would provide for the compulsory acquisition of 
the land or of the rights over the land if the relevant compulsory purchase order were confirmed 
or made (s 170(8)). 

For the meaning of ‘development plan’ see para 91 ante; for the meaning of ‘development’ see 
para 217 ante; for the meaning of ‘local authority’ see para 3 note 3 ante; and as to National Park 
authorities see OPEN SPACES AND ANCIENT MONUMENTS vol 34 (Reissue) para 157 et seq. As to urban 
development corporations see para 1428 et seq post; for the meaning of ‘urban development area’ see 
para 981 note 6 ante; and as to the designation of such areas see para 1426 post. 
le ibid Pt VI Ch II (as amended): see para 978 et seq ante, para 992 et seq post. 

Town and Country Planning Act 1990 s 170(11). For the meaning of ‘the appropriate authority’ see 
para 990 ante. 

For the meaning of ‘government department’ see para 3 note 5 ante. 

For the meaning of ‘minister’ see para 3 note 5 ante. Functions of Ministers of the Crown other than the 
Secretary of State for Wales under the Town and Country Planning Act 1990 s 170(12) (see the text and 
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notes 11-15 infra) are not transferred to the National Assembly for Wales: see the National Assembly for 
Wales (Transfer of Functions) Order 1999, SI 1999/672, art 2, Sch 1 (as amended). As to the Assembly 
see para 20 ante. 

For the meaning of ‘statutory undertakers’ see para 1009 post. 

For the meaning of ‘the appropriate Minister’ see para 1012 post. See also note 10 supra. 

As to the Secretary of State see para 19 ante. 

See note 10 supra. 

Town and Country Planning Act 1990 s 170(12). 


(iv) Blight Notices 


A. IN GENERAL 


992. Notices requiring purchase of blighted land. Where the whole or part of 
a hereditament! or agricultural unit? is comprised in blighted land? and a person claims 
that: 


he 


(1) he is entitled to a qualifying interest? in that hereditament or unit; 

(2) he has made reasonable endeavours to sell? that interest or the land is subject to 
compulsory purchase” and the powers of compulsory acquisition remain 
exercisable; and 

(3) in consequence of the fact that the hereditament or unit or a part of it was, or 
was likely to be, comprised in blighted land, he has been unable to sell that 
interest except at a price substantially lower than that for which it might 
reasonably have been expected to sell if no part of the hereditament or unit 
were, or were likely to be, comprised in such land, 

may serve on the appropriate authority’ a notice in the prescribed form® requiring 


that authority to purchase that interest to the extent specified in, and otherwise in 
accordance with, the relevant” statutory provisions!º. 


The right so to serve a blight notice’! applies in relation to an interest in part of a 


hereditament or unit as it applies in relation to an interest? in the whole of a 
hereditament or unit'’; but this provision does not enable any person: 


mambo Ne 


(a) if he is entitled to an interest in the whole of a hereditament or agricultural 
unit, to make any claim or serve any such notice in respect of his interest in 
part of a hereditament or unit; or 

(b) if he is entitled to an interest only in part of a hereditament or agricultural 
unit, to make or serve any such claim or notice in respect of his interest in 
less than the whole of that part!*. 

For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

For the meaning of ‘blighted land’ see para 987 ante. 

For the meaning of ‘qualifying interest’ see para 987 ante. 

For the meaning of ‘reasonable endeavours to sell’ see Lade and Lade v Brighton Corpn (1970) 22 P & CR 
737 (no necessity to use services of estate agent); Perkins v West Wiltshire District Council (1975) 
31 P & CR 427, Lands Tribunal (property must be put on the market); Glodwick Mutual Institute and 
Social Club v Oldham Metropolitan Borough Council [1979] RVR 197. 

le the land falls within the Town and Country Planning Act 1990 s 149(1), Sch 13 paras 21 or 22, 
disregarding Sch 13 para 22 notes (1)-(2): see para 986 ante. A mere resolution authorising the making of 
a compulsory purchase order is not sufficient to justify the service of a blight notice: Jones Son & Vernon 
v Sandwell Metropolitan Borough Council (1994) 68 P & CR 563, Lands Tribunal. 

For the meaning of ‘the appropriate authority’ see para 990 ante. 

For the prescribed form of notice see the Town and Country Planning General Regulations 1992, 
SI 1992/1492, reg 16, Sch 2. A form substantially to the like effect may be used: reg 16. For the meaning 
of ‘prescribed’ see para 16 note 5 ante. 


le the Town and Country Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): see para 978 et seq 
ante, para 993 et seq post. 
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10 Ibid s 150(1) (amended by the Planning and Compensation Act 1991 s 70, Sch 15 para 13). A blight 
notice can still be served even though, as a result of subsequent events, the blighted land is no longer 
required by the appropriate authority: Entwistle Pearson (Manchester) Ltd v Chorley Borough Council (1993) 
(3 IP we (CR 27 


11 le the right conferred by the Town and Country Planning Act 1990 s 150(1) (as amended: see note 10 
supra). 

12 For these purposes, any reference to the interest of the claimant, in relation to a blight notice, is a 
reference to the interest which the notice requires the appropriate authority to purchase as mentioned in 
ibid s 150(1) (as amended: see note 10 supra): s 150(4)(b). Subject to s 161(1), ‘the claimant’, in relation 
to a blight notice, means the person who served that notice: s 150(4)(a). In relation to any time after the 
death of a person who has served a blight notice, s 151(1) (see para 993 post), s 152(1) (see para 995 
post), s 153(1) (see para 996 post), s 154(4), (5) (see para 997 post), s 156(1) (see para 999 post) and 
s 160(2), (4) (see para 1002 post) apply as if any reference in them to the claimant were a reference to the 
claimant's personal representative: s 161(1). For the meaning of ‘blight notice’ see para 990 note 20 ante. 

13 Ibid s 150(2). 

14 Ibid s 150(3). 


993. Counter-notices objecting to blight notices. Where a blight notice! has 
been served in respect of a hereditament” or an agricultural unit?, the appropriate 
authority? may serve on the claimant a counter-notice in the prescribed form® 
objecting to the notice”. A counter-notice may be served at any time before the end of 
the period of two months beginning with the date of service of the blight notice?. 

Such a counter-notice must specify the grounds’ on which the appropriate authority 

objects to the blight notice'®; and the grounds on which objection may be so made”! 
die: 

(1) that no part of the hereditament or agricultural unit to which the notice relates 
is comprised in blighted land!?; 

(2) that the appropriate authority, unless compelled to do so!?, does not propose to 
acquire any part of the hereditament, or in the.case of an agricultural unit any 
part of the affected area!*, in the exercise of any relevant powers’; 

(3) that the appropriate authority proposes in the exercise of relevant powers to 
acquire a part of the hereditament or, in the case of an agricultural unit, a part of 
the affected area specified in the counter-notice, but, unless compelled to do 
so'®, does not propose to acquire any other part of that hereditament or area in 
the exercise of any such powers!’; 

(4) in the case of certain landt’, that the appropriate authority, unless compelled to 
do so'’, does not propose to acquire in the exercise of any relevant powers any 
part of the hereditament or, in the case of an agricultural unit, any part of the 
affected area during the period of 15 years from the date of the counter-notice 
or such longer period from that date as any be specified in the counter-notice?; 

(5) that, on the date of service of the notice?!, the claimant was not entitled to an 
interest”? in any part of the hereditament or agricultural unit to which the 
notice relates; 

(6) that, for reasons specified in the counter-notice, the interest of the claimant is 
not a qualifying interest”; 

(7) that the specified statutory conditions”* are not fulfilled”. 


For the meaning of ‘blight notice’ see para 990 note 20 ante. 

For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

For the meaning of ‘the appropriate authority’ see para 990 ante. 

For the meaning of ‘the claimant’ see para 992 note 12 ante. 

For the prescribed form of counter-notice see the Town and Country Planning General 
Regulations 1992, SI 1992/1492, reg 16, Sch 2. A form substantially to the like effect may be used: 
reg 16. For the meaning of ‘prescribed’ see para 16 note 5 ante. 

7 Town and Country Planning Act 1990 s 151(1). 
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Ibid s 151(2). As to the validity of counter-notices see Parker and Parker v West Midlands County Council 
(1978) 38 P & CR 720, Lands Tribunal. l 
Ie being one of the grounds specified in the Town and Country Planning Act 1990 s 151(4) (see the text 
and notes 11-25 infra) or, as relevant, in s 159(1) (see para 1001 post), s 161(5) (see para 1003 post) or 
s 162(5) (see para 1004 post). 
Ibid s 151(3). 
le in a counter-notice to a notice served under ibid s 150 (as amended): see para 992 ante. 
For the meaning of ‘blighted land’ see para 987 ante. 
le by virtue of the Town and Country Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): see 
para 979 et seg ante, para 995 et seg post. 
For these purposes, ‘the affected area’, in relation to an agricultural unit, means so much of that unit as, 
on the date of service, consists of land falling within any paragraph of ibid Sch 13 (as amended) (see 
para 978 et seq ante): s 171(1). For the meaning of ‘date of service’ see para 987 note 12 ante. 
For these purposes, ‘relevant powers’, in relation to blighted land falling within any paragraph of ibid 
Sch 13 (as amended), means any powers under which the appropriate authority is or could be authorised 
(1) to acquire that land or to acquire any rights over it compulsorily as being land falling within that 
paragraph; or (2) to acquire that land or any rights over it compulsorily for any of the relevant purposes; 
and ‘the relevant purposes’, in relation to any such land, means the purposes for which, in accordance 
with the circumstances by virtue of which that land falls within the paragraph in question, it is liable to 
be acquired or is indicated as being proposed to be acquired: s 151(8). 
See note 13 supra. 
The provisions of the Town and Country Planning Act 1990 s 151(4)(c) (see head (3) in the text), 
s 153(6) (see para 996 post), s 154(4), (5) (see para 997 post) and s 155(3), (4) (see para 998 post) relating 
to hereditaments do not affect (1) the right of a claimant under the Lands Clauses Consolidation 
Act 1845 s 92 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 109) to sell the 
whole of the hereditament or, in the case of an agricultural unit, the whole of the affected area, which he 
has required the authority to purchase; or (2) the right of a claimant under the Compulsory Purchase 
Act 1965 s 8 (see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 112) to sell, unless 
the Lands Tribunal otherwise determines, the whole of the hereditament or, as the case may be, affected 
area which he has required that authority to purchase: Town and Country Planning Act 1990 s 166(1). In 
accordance with s 166(1)(b) (see head (2) supra), in determining whether or not to uphold an objection 
relating to a hereditament on the grounds mentioned in s 151(4)(c), the Lands Tribunal must consider, in 
addition to the other matters which the tribunal is required to consider, whether (a) in the case of a 
house, building or factory, the part proposed to be acquired can be taken without material detriment to 
the house, building or factory, or (b) in the case of a park or garden belonging to a house, the part 
proposed to be acquired can be taken without seriously affecting the amenity or convenience of the 
house: s 166(2). For the meaning of ‘building’ see para 2 note 10 ante. See also Entwistle Pearson 
(Manchester) Ltd v Chorley Borough Council (1993) 66 P & CR 277 (counter-notice not valid where 
acquisition of part of property caused material detriment to remainder). 
le land falling within ibid Sch 13 para 1 (as amended; repealed with savings) (see para 979 ante), Sch 13 
para 3 (as amended; repealed with savings) (see para 979 ante) or Sch 13 para 13 (as amended) (see 
para 983 ante) but not within Sch 13 para 14, Sch 13 para 15 or Sch 13 para 16 (as substituted) (see 
para 983 ante). 
See note 13 supra. 
An objection may not be made on the grounds mentioned in the Town and Country Planning Act 1990 
s 151(4)(d) if it may be made on the grounds mentioned in s 151(4)(b) (see head (2) in the text): s 151(6). 
le under ibid s 150 (as amended): see para 992 ante. 
For the meaning of ‘interest’ see para 992 note 12 ante. 
For the meaning of ‘qualifying interest’ see para 987 ante. 
le the conditions specified in the Town and Country Planning Act 1990 s 150(1)(b), (c) (as amended): see 
para 992 ante. 
Ibid s 151(4). Where the appropriate enactment confers power to acquire rights over land, s 151(4) has 
effect as if (1) in s 151(4)(b) after the word ‘acquire’ there were inserted the words ‘or to acquire any 
rights over’; (2) in s 151(4)(c) for the words ‘does not propose to acquire’ there were substituted the 
words ‘proposes neither to acquire, nor to acquire any right over’; (3) in s 151(4)(d) after the words 
‘affected area’ there were inserted ‘or to acquire any right over any part of it’: s 151(5). The grounds on 
which objection may be made in a counter-notice to a blight notice served by virtue of Sch 13 para 19 
(see para 984 ante) do not include those mentioned in s 151(4)(b) or (c): s 151(7). For the meaning of 
‘the appropriate enactment’ see para 991 ante. 

Objections which have not been raised in the counter-notice may not be raised in a different manner 


and at a different time: Essex County Council v Essex Inc Congregational Church Union [1963] AC 808, 
[1963] 1 All ER 326, HL. 
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994. Assistance for acquisition of property where objection made to blight 
notice in certain cases. The council of a county, county borough!, district? or 
London borough? may advance money to any person for the purposes of enabling him 
to acquire a hereditament? or agricultural unit? in respect of which a counter-notice has 
been served” specifying certain grounds” as, or as one of, the grounds of objection®. An 
advance may be so made subject to such conditions as the council may think fit”; but no 
such advance may be made in the case of a hereditament if its annual value!? exceeds 
such amount!! as may be prescribed”?. 


As to county and county borough councils see para 28 ante. 

As to district councils see para 28 ante. 

For the meaning of ‘London borough’ see para 28 note 7 ante. 

For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

le under the Town and Country Planning Act 1990 s 151: see para 993 ante. 

le the grounds mentioned in ibid s 151(4)(d): see para 993 ante at head (4) in the text. 

Ibid s 307(1) (amended by the Local Government (Wales) Act 1994 s 20(4), Sch 6 para 24(12)). 

Town and Country Planning Act 1990 s 307(3). 

For the meaning of “annual value” see para 987 note 12 ante. 

le such amount as may be prescribed under the Town and Country Planning Act 1990 s 149(3)(a): see 
para 987 ante. For the amount so prescribed see para 987 note 13 ante. For the meaning of ‘prescribed’ 
see para 16 note 5 ante. 

12 Ibid s 307(2). 
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995. Further counter-notices where certain proposals have come into 
force. Where an appropriate authority! has served a counter-notice objecting to a 
blight notice? in respect of certain land? and the relevant plan or alterations or, as the 
case may be, the relevant order or scheme comes or come into force, whether in its or 
their original form or with modifications, the appropriate authority may serve on the 
claimant*, in substitution for the counter-notice already served, a further counter-notice 
specifying different grounds of objection®. Such a further counter-notice may not, 
however, be served: 
(1) at any time after the end of the period of two months beginning with the date 
on which the relevant plan or alterations comes or come into force; or 
(2) ifthe objection in the counter-notice already served has been withdrawn or the 
Lands Tribunal has already determined whether or not to uphold that 
objection. 

1 For the meaning of'the appropriate authority’ see para 990 ante. 

2 For the meaning of ‘blight notice’ see para 990 note 20 ante. 

3 Te any land falling within the Town and Country Planning Act 1990 s 149(1), Sch 13 paras 1-4 (as 
amended; repealed with savings) or Sch 13 para 14 by virtue of Sch 13 para 1 note (1), Sch 13 para 2 
note (1), Sch 13 para 3 note (1), or Sch 13 para 4 note (1) (as amended; repealed with savings) (see 
para 979 ante) or Sch 13 para 14 note (1) (see para 983 ante). 

4 For the meaning of ‘the claimant’ see para 992 note 12 ante. 

Town and Country Planning Act 1990 s 152(1). 

6 Ibids 152(2). 
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996. Reference of objection to Lands Tribunal. Where a counter-notice has 
been served! objecting to a blight notice’, the claimant? may require the objection to be 
referred to the Lands Tribunal*. Such a reference may be so required at any time before 
the end of the period of two months beginning with the date of service of the 
counter-notice?. 

On any such reference, if the objection is not withdrawn, the tribunal must consider: 

(1) the matters set out in the notice served by the claimant; and 

(2) the grounds of the objection specified in the counter-notice, 
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and, unless it is shown to the satisfaction of the tribunal that the objection is not 
well-founded, the tribunal must? uphold the objection’; but an objection on certain 
specified grounds? may not be upheld by the tribunal unless it is shown to the 
satisfaction of the tribunal that the objection is well-founded’. 

If the tribunal determines not to uphold the objection, the tribunal must declare that 
the notice to which the counter-notice relates is a valid notice!°; and, if the tribunal 
upholds the objection, but only on certain specified grounds**, the tribunal must declare 
that the notice is a valid notice in relation to the ‘part of the hereditament!?, or in the 
case of an agricultural unit’? the part of the affected area’*, specified in the 
counter-notice as being the part which the appropriate authority’? proposes to acquire 
as mentioned in that notice, but not in relation to any other part of the hereditament or 
affected area’®. 


1 Je under the Town and Country Planning Act 1990 s 151: see para 993 ante. Section 153 (see the text 
and notes 2-16 infra) has effect in relation to a further counter-notice served by virtue of s 152(1) (see 
para 995 ante) as it has effect in relation to the counter-notice for which it is substituted: s 153(8). 

For the meaning of ‘blight notice’ see para 990 note 20 ante. 

For the meaning of ‘the claimant’ see para 992 note 12 ante. 

Town and Country Planning Act 1990 s 153(1). 

Ibid s 153(2). 

le subject to ibid s 153(4): see the text and notes 8-9 infra. 

Ibid s 153(3). 

le the grounds mentioned in ibid s 151(4)(b), (c) or (d): see para 993 ante at heads (2)-(4) in the text. 

Ibid s 153(4). The material date at which the tribunal must determine whether the objection is 

well-founded is the date of service of the counter-notice: Louisville Investments Ltd v Basingstoke District 

Council, Planned Properties Ltd v Basingstoke District Council (1975) 32 P & CR 419, Lands Tribunal: 

Mancini v Coventry City Council (1983) 49 P & CR 127, CA (considered in Sinclair v Secretary of State for 

Transport (1997) 161 JP 772). 

10 Town and Country Planning Act 1990 s 153(5). In a case falling within s 153(5) or s 153(6) (see the text 
and notes 11-16 infra), the tribunal must give directions specifying the date on which notice to treat, as 
mentioned in s 154 (see para 997 post), is to be deemed to have been served: s 153(7). As to the effect of 
a valid notice see para 997 post; and as to service of notice to treat see para 933 note 5 ante. 

11 Te the grounds mentioned in ibid s 151(4)(c): see para 993 ante at head (3) in the text. 

12 For the meaning of ‘hereditament’ see para 987 note 6 ante. 

13 For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

14 For the meaning of ‘the affected area’ see para 993 note 14 ante. 

15 For the meaning of “the appropriate authority” see para 990 ante. 

16 Town and Country Planning Act 1990 s 153(6). See also note 10 supra; and see s 159(8) cited in 1001 


note 2 post. As to the saving for a claimant's right to sell the whole hereditament etc see s 166; and 
para 993 note 17 ante. 
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997. Effect of valid blight notice. Where a blight notice! has been served, and 
either: 

(1) no counter-notice objecting to that notice is served’; or 

(2) where such a counter-notice has been served, the objection is withdrawn, or, on 
a reference to the Lands Tribunal}, is not upheld by the tribunal, 

the appropriate authority* is deemed: 

(a) to be authorised to acquire compulsorily under the appropriate enactment the 
interest of the claimant’ in the hereditament’, or in the case of an agricultural 
unit? the interest of the claimant in so far as it subsists in the affected area!º: and 

(b) to have served a notice to treat in respect of it on the specified" date*?. 

Where the appropriate authority has served a counter-notice objecting to a blight 

notice on certain specified grounds! and either: 

(i) the claimant, without referring that objection to the Lands Tribunal, and before 
the time for so referring it!* has expired, gives notice to the appropriate 
authority that he accepts the proposal of the authority to acquire the part of the 


501 Rights to Require Purchase of Interests Para 998. 


hereditament or affected area specified in the counter-notice, and withdraws his 
claim as to the remainder of that hereditament or area; or 

(ii) on a reference to the Lands Tribunal, the tribunal makes a declaration!? in 
respect of that part of the hereditament or affected area, 

the appropriate authority is deemed: 

(A) to be authorised to acquire compulsorily under the appropriate enactment the 
interest of the claimant in so far as it subsists in the part of the hereditament or 
aftected area specified in the counter-notice, but not so far as it subsists in any 
other part of that hereditament or area; and 

(B) to have served a notice to treat in respect of it on the specified’® date”. 


pd 


For the meaning of ‘blight notice’ see para 990 note 20 ante. 

le in accordance with the Town and Country Planning Act 1990 PtVI Ch II (ss 149-171) (as amended): 

see para 979 et seq ante, para 998 et seq post. As to service of counter-notices see paras 993—995 ante. 

As to references to the Lands Tribunal see para 996 ante. 

For the meaning of “the appropriate authority” see para 990 ante. 

For the meaning of ‘the appropriate enactment’ see para 991 ante. 

For the meaning of ‘interest’ see para 992 note 12 ante. 

For the meaning of ‘the claimant’ see para 992 note 12 ante. 

For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

For the meaning of ‘the affected area’ see para 993 note 14 ante. 

Ie on the date mentioned in the Town and Country Planning Act 1990 s 154(3). The date so referred to 

is (1) in a case where, on a reference to the Lands Tribunal, the tribunal determines not to uphold the 

objection, the date specified in directions given by the tribunal in accordance with s 153(7) (see para 996 

note 10 ante); (2) in any other case, the date on which the period of two months beginning with the date 

of service of the blight notice comes to an end: s 154(3). 

12 Ibid s 154(1), (2). Without prejudice to the provisions of s 156(1), (2) (see para 999 post), a notice to treat 
which is deemed to have been served by virtue of Pt VI Ch II (ss 149-171) (as amended) (see para 979 
et seq ante, para 998 et seq post) may not be withdrawn under the Land Compensation Act 1961 s 31 
(see COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 120): Town and Country 
Planning Act 1990 s 167. As to the service of notice to treat see para 933 note 5 ante. 

13 Ie the grounds mentioned in ibid s 151(4)(c): see para 993 ante at head (3) in the text. 

14 As to the time for so referring an objection see para 996 ante. 

15 le in accordance with the Town and Country Planning Act 1990 s 153(6): see para 996 ante. 

16 leon the date mentioned in ibid s 154(6). The date so referred to is (1) in a case falling within s 154(4)(a) 
(see head (i) in the text), the date on which notice is given in accordance with s 154(4)(a); and (2) in a 
case falling within s 154(b) (see head (ii) in the text), the date specified in directions given by the Lands 
Tribunal in accordance with s 153(7) (see para 996 note 10 ante): s 154(6). 

17 Ibid s 154(4), (5). See also note 12 supra. As to the saving for a claimant’ right to sell the whole 

hereditament etc see s 166; and para 993 note 17 ante. 
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998. Effect on powers of compulsory acquisition of counter-notice 
disclaiming intention to acquire. Where the grounds of objection specified in a 
counter-notice! consist of or include grounds relating to disclaiming an intention to 
acquire? and either the objection on those grounds is referred to and upheld by the 
Lands Tribunal? or the time for referring that objection‘ to that tribunal expires without 
its having been so referred, then, if: 

(1) a compulsory purchase order has been made under the appropriate enactment? 
in respect of land which consists of or includes the whole or part of the 
hereditament’ or agricultural unit? to which the counter-notice relates; or 

(2) the land in question falls within the statutory provision relating to blighted land 
subject to compulsory purchase’, 

any power conferred by that order or, as the case may be, by special enactment’? for the 
compulsory acquisition" of the interest!2 of the claimant’? in the hereditament or 
agricultural unit or any part of it ceases to have effect!*. 
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Where the grounds of objection specified in a counter-notice!? consist of or include 
grounds relating to an intention to acquire part only of the blighted land’® and either the 
objection on those grounds is referred to and upheld by the Lands Tribunal or the time 
for referring that objection to that tribunal expires without its having been so referred, 
then, if: l 

(a) a compulsory purchase order has been made under the appropriate enactment in 

respect of land which consists of or includes any part of the hereditament or 
affected area!” not required"? or < 

(b) the land in question falls within the statutory provision relating to blighted land 

subject to compulsory purchase??, 
any power conferred by that order or, as the case may be, by the special enactment for 
the compulsory acquisition of the interest of the claimant in any land comprised in the 
part of the hereditament or affected area not required ceases to have efect 


le a counter-notice served under the Town and Country Planning Act 1990 s 151: see para 993 ante. 

le the grounds mentioned in s 151(4)(b) or (d): see para 993 ante at heads (2), (4) in the text. 

As to references to the Lands Tribunal see para 996 ante. 

As to the time for so referring objections see para 996 ante. 

For the meaning of ‘the appropriate enactment’ see para 991 ante. 

For the meaning of land” see para 2 note 10 ante. 

For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of “agricultural unit” see para 987 note 9 ante. 

le the Town and Country Planning Act 1990 s 149(1), Sch 13 para 21: see para 986 ante. 

10 For the meaning of ‘special enactment’ see para 986 note 2 ante. 

11 For the meaning of ‘compulsory acquisition’ see para 930 note 4 ante. 

12 For the meaning of ‘interest’ see para 992 note 12 ante. 

13 For the meaning of the claimant’ see para 992 note 12 ante. 

14 Town and Country Planning Act 1990 s 155(1), (2). 

15 See note 1 supra. 

16 le the grounds mentioned in the Town and Country Planning Act 1990 s 151(4)(c): see para 993 ante at 
head (3) in the text. 

17 For the meaning of ‘the affected area’ see para 993 note 14 ante. 

18 For these purposes, any reference to “the part of the hereditament or affected area not required” is a 
reference to the whole of that hereditament or area except the part specified in the counter-notice as 
being the part which the appropriate authority proposes to acquire as mentioned in the counter-notice: 
Town and Country Planning Act 1990 s 155(3). 

19 See note 9 supra. 

20 Town and Country Planning Act 1990 s 155(3), (4). As to the saving for a claimant's right to sell the 

whole hereditament etc see s 166; and para 993 note 17 ante. 
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999. Withdrawal of blight notice. The person by whom a blight notice! has been 
served may withdraw the notice at any time before the compensation payable in respect 
of a compulsory acquisition? in pursuance of the notice has been determined by the 
Lands Tribunal or, if there has been such a determination, at any time before the end of 
the period of six weeks beginning with the date of the determination’; but a person is 
not so entitled to withdraw a notice after the appropriate authority* has exercised a right 
of entering and taking possession of land” in pursuance of a notice to treat deemed to 
have been served in consequence of that notice®. 

Where a blight notice is so withdrawn, any notice to treat deemed to have been 
served in consequence of it is deemed to have been withdrawn’. 

No compensation is payable in respect of the withdrawal of a notice to treat which is 
so deemed to have been withdrawn”. 


For the meaning of ‘blight notice’ see para 990 note 20 ante. 

For the meaning of ‘compulsory acquisition’ see para 930 note 4 ante. 
Town and Country Planning Act 1990 s 156(1). 

For the meaning of ‘the appropriate authority’ see para 990 ante. 

For the meaning of ‘land’ see para 2 note 10 ante. 


CSS 
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6 Town and Country Planning Act 1990 s 156(3). As to service of notice to treat see para 933 note 5 ante. 
See also para 997 note 12 ante. 


7 Ibids 156(2). 
8 Ibids 156(4). 


B. SPECIAL PROVISIONS RELATING TO AGRICULTURAL UNITS 


1000. Inclusion in blight notice of requirement to purchase unaffected parts 

of agricultural unit. The following provisions apply where: 

(1) a blight notice! is served in respect of an interest? in the whole or part of an 
agricultural unit?; and 

(2) on the date of service that unit or part contains land? (‘the unaffected area”) 
which is not blighted land? as well as land (“the affected area”) which is such 
land*. 

Where these provisions apply, the claimant” may include in the blight notice: 

(a) a claim that the unaffected area is not reasonably capable of being farmed, either 
by itself or in conjunction with other relevant land’, as a separate agricultural 
unit; and 

(b) a requirement that the appropriate authority? shall purchase his interest in the 
whole of the unit or, as the case may be, in the whole of the part of it to which 
the notice relates!º. 

For the meaning of ‘blight notice’ see para 990 note 20 ante. 

For the meaning of “interest” see para 992 note 12 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

For the meaning of land” see para 2 note 10 ante. 

For the meaning of ‘blighted land” see para 987 ante. 

Town and Country Planning Act 1990 s 158(1). 

For the meaning of ‘the claimant’ see para 992 note 12 ante. 

For these purposes, subject to the Town and Country Planning Act 1990 s 159(4) (see para 1001 post), 
“other relevant land” means (1) if the blight notice is served only in respect of part of land comprised in 
the agricultural unit, the remainder of it; and (2) land which is comprised in any other agricultural unit 
occupied by the claimant on the date of service and in respect of which he is then entitled to an owner’s 
interest as defined in s 168(4) (see para 988 note 3 ante): s 158(3). For the meaning of ‘date of service’ see 
para 988 note 4 ante. 

9 For the meaning of ‘the appropriate authority’ see para 990 ante. 

10 Town and Country Planning Act 1990 s 158(2). 
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1001. Objections to notices requiring purchase of whole agricultural unit. 
The grounds on which objection may be made in a counter-notice to a blight notice 
requiring the purchase of unaffected parts of an agricultural unit! include the grounds 
that the claim made in the notice is not justified’. 

If the Lands Tribunal upholds an objection but only on the grounds mentioned 
above, the tribunal must declare that the blight notice is a valid notice in relation to the 
affected area but not in relation to the unaffected area”; and, if the tribunal upholds an 
objection both on that ground and on the other specified statutory grounds*, but not on 
any other grounds, the tribunal must declare that the blight notice is a valid notice in 
relation to the part of the affected area specified in the counter-notice as being the part 
which the appropriate authority? proposes to acquire as mentioned in that notice but 
not in relation to any other part of the affected area or in relation to the unaffected area®. 


1 Je a blight notice served by virtue of the Town and Country Planning Act 1990 s 158: see para 1000 ante. 
For the meaning of ‘blight notice’ see para 990 note 20 ante. 

2 Ibid s 159(1). Objection may not be made to a blight notice served by virtue of s 158 on the grounds 
mentioned in s 151(4)(c) (see para 993 ante at head (3) in the text) unless it is also made on the grounds 
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mentioned in s 159(1) (s 159(2)); and the Lands Tribunal may not uphold an objection to a notice so 
served on the grounds mentioned in s 151(4)(c) unless it also upholds the objection on the grounds 
mentioned in s 159(1) (s 159(3)). i l 

Where objection is made to a blight notice served by virtue of s 158 on the grounds mentioned in 
s 159(1) and also on those mentioned in s 151(4)(c), the Lands Tribunal, in determining whether or not 
to uphold the objection, must treat that part of the affected area which is not specified in the 
counter-notice as included in “other relevant land’ as defined in s 158(3) (see para 1000 note 7 ante): 
s 159(4). 

Section 153(6) (see para 996 ante) does not apply to any blight notice served by virtue of s 158: 
s 159(8). For the meaning of ‘the affected area’ see para 993 note 14 ante. 

3 Ibid s 159(5). In a case falling within s 159(5) or s 159(6) (see the text and notes 4-6 infra), the tribunal 
must give directions specifying a date on which notice to treat, as mentioned in s 154 (see para 997 ante) 
and s 160 (see para 1002 post) is to be deemed to have been served: s 159(7). A notice to treat so deemed 
to have been served cannot be withdrawn: see para 997 note 12 ante. As to service of notice to treat see 
para 933 note 5 ante. 

4 Je the grounds mentioned in ibid s 151(4)(c): see para 993 ante at head (3) in the text. 

For the meaning of ‘the appropriate authority’ see para 990 ante. 

6 Town and Country Planning Act 1990 s 159(6). See also note 3 supra. 
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1002. Effect of notices. The statutory provisions relating to the effect of blight 
notices! apply with specified modifications? in relation to a blight notice” requiring the 
purchase of unaffected parts of an agricultural unit’. 

Where the appropriate authority? has served a counter-notice objecting to a blight 

notice on the grounds that the claim made in the notice is not justified®, then, if either: 

(1) the claimant’, without referring that objection to the Lands Tribunal and before 
the time for so referring it has expiredê, gives notice to the appropriate 
authority that he withdraws his claim as to the unaffected area; or 

(2) ona reference to the tribunal, the tribunal makes a declaration that the blight 
notice is a valid notice in relation to the affected area but not in relation to the 
unaffected area’, 

the appropriate authority is deemed: 

(a) to be authorised to acquire compulsorily under the appropriate enactment!” the 
interest!* of the claimant in so far as it subsists in the affected area, but not in so 
far as it subsists in the unaffected area; and 

(b) to have served a notice to treat in respect of it on the specified’? date!. 

Where the appropriate authority has served a counter-notice on the grounds 

mentioned above and also on the other specified statutory grounds", then, if either: 

(i) the claimant, without referring that objection to the Lands Tribunal and before 
the time for so referring it has expired, gives notices to the appropriate authority 
that he accepts the proposal of the authority to acquire the part of the affected 
area specified in the counter-notice and withdraws his claim as to the remainder 
of that area and as to the unaffected area; or 

(ii) on a reference to the tribunal, the tribunal makes a declaration! in respect of 
that part of the affected area, 

the appropriate authority is deemed to be authorised to acquire compulsorily under the 
appropriate enactment the interest of the claimant in so far as it subsists in the part of the 
affected area specified in the counter-notice, but not in so far as it subsists in any other 


part of that area or in the unaffected area, and to have served a notice to treat in respect 
of it on the specified'® date!”. 


1 Te the Town and Country Planning Act 1990 s 154: see para 997 ante. 
2 The specified modifications are that (1) ibid s 154(2) has effect as if for the words ‘or in the case of an 
agricultural unit the interest of the claimant in so far as it subsists in the affected area’ there were 


substituted the words ‘or agricultural unit’; and (2) s 154(4), (5) does not apply: s 160(1). For the meaning 
of ‘agricultural unit’ see para 987 note 9 ante. 
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le a blight notice served by virtue of ibid s 158: see para 1000 ante. For the meaning of ‘blight notice’ see 
para 990 note 20 ante. 


Ibid s 160(1). 

In relation to a blight notice served by virtue of ibid s 158, references to ‘the appropriate authority’ are to 
be construed as if the unaffected area of an agricultural unit were part of the affected area: s 160(6). For 
the meaning of ‘the appropriate authority’ generally see para 990 ante; and for the meaning of ‘the 
unaffected area’ and ‘the affected area’ see para 1000 ante. 

le on the grounds mentioned in ibid s 159(1): see para 1001 ante. 

For the meaning of ‘the claimant’ see para 992 note 12 ante. 

As to reference of objections to the Lands Tribunal and the time for making such references see para 996 
ante. 

le a declaration in accordance with the Town and Country Planning Act 1990 s 159(5): see para 1001 
ante. 

In relation to a blight notices served by virtue of ibid s 158, references to ‘the appropriate enactment’ are 
to be construed as if the unaffected area of an agricultural unit were part of the affected area: s 160(6). 
For the meaning of ‘the appropriate enactment’ generally see para 991 ante. 

For the meaning of ‘interest’ see para 992 note 12 ante. 

Ie the date mentioned in the Town and Country Planning Act 1990 s 160(3). The date so referred to is 
(1) in a case falling within s 160(2)(a) (see head (1) in the text), the date on which notice is given in 
accordance therewith; and (2) in a case falling within s 160(2)(b) (see head (2) in the text), the date 
specified in directions given by the tribunal in accordance with s 159(7) (see para 1001 note 3 ante): 
s 160(3). 

Ibid s 160(2). A notice to treat so deemed to have been served cannot be withdrawn: see para 997 note 
12 ante. As to service of notice to treat see para 933 note 5 ante. 

le on the grounds mentioned in ibid s 151(4)(c): see para 993 ante at head (3) in the text. 

le in accordance with ibid s 159(6): see para 1001 ante. 

le on the date mentioned in ibid s 160(5). The date so referred to is (1) in a case falling within s 160(4)(a) 
(see head (i) in the text), the date on which notice is given in accordance therewith; and (2) in a case 
falling with s 160(4)(b) (see head (11) in the text), the date specified in directions given by the tribunal in 
accordance with s 159(7) (see para 1001 note 3 ante): s 160(5). 

Ibid s 160(4). See also note 13 supra. 


C. POWERS OF PERSONAL REPRESENTATIVES, MORTGAGEES AND PARTNERSHIPS 


1003. Powers of personal representatives in respect of blight notice. Where 
the whole or part of a hereditament! or agricultural unit? is comprised in blighted land? 
and a person claims that: 

(1) he is the personal representative of a person (‘the deceased’) who at the date of 


his death was entitled to an interest in that hereditament or unit; 


(2) the interest was one which would have been a qualifying interest? if a blight 


notice? had been served! in respect of it on that date; 


(3) he has made reasonable endeavours to sell that interest or the land is subject to 


compulsory purchase” and the powers of compulsory acquisition remain 
exercisable; 


(4) in consequence of the fact that the hereditament or unit or a part of it was, or 


was likely to be, comprised in blighted land, he has been unable to sell that 
interest except at a price substantially lower than that for which it might 
reasonably have been expected to sell if no part of the hereditament or unit 
were, or were likely to be, comprised in such land; and 


(5) one or more individuals are, to the exclusion of any body corporate, beneficially 


entitled to that interest, 


he may serve on the appropriate authority? a notice in the prescribed form” requiring 
that authority to purchase that interest to the extent specified in, and otherwise in 
accordance with, the relevant statutory!? provisions’. 

The above provisions apply in relation to an interest in part of a hereditament or 
agricultural unit as they apply in relation to an interest in the whole of a hereditament or 
agricultural unit!?; but this does not enable any person: 
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(a) if the deceased was entitled to an interest in the whole of a hereditament or 
agricultural unit, to make any claim or serve any notice’? in respect of the 
deceased’s interest in part of the hereditament or unit; or 

(b) if the deceased was entitled to an interest only in part of the hereditament or 
agricultural unit, to make or serve any such claim or notice in respect of the 
deceased' interest in less than the whole of that part’*. 

The grounds on which objection may be made in a counter-notice!? to a notice 


under the above provisions are** those specified in the relevant statutory provisions!’ and 
also the following grounds: 
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(i) that the claimant is not the personal representative of the deceased or that, on 
the date of the deceased’s death, the deceased was not entitled to an interest in 
any part of the hereditament or agricultural unit to which the notice relates; 

(ii) that, for reasons specified in the counter-notice, the interest of the deceased is 
not such as is specified in head (2) above; 

(ii) that the conditions specified in head (3), head (4) or head (5) above are not 
satisfied?®. 


For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

For the meaning of ‘blighted land’ see para 987 ante. 

For the meaning of ‘qualifying interest’ see para 987 ante. 

For the meaning of ‘blight notice’ see para 990 note 20 ante. 

le under the Town and Country Planning Act 1990 s 150 (as amended): see para 992 ante. 

le the land falls within ibid s 149(1), Sch 13 para 21 or Sch 13 para 22, disregarding Sch 13 para 22 notes 
(1), (2): see para 986 ante. 

For the meaning of ‘the appropriate authority’ see para 990 ante. 

For the prescribed form of notice see the Town and Country Planning General Regulations 1992, 
SI 1992/1492, reg 16, Sch 2. A form substantially to the like effect may be used: reg 16. For the meaning 
of ‘prescribed’ see para 16 note 5 ante. 

le the Town and Country Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): see para 978 et seq 
ante, para 1004 et seq post. 

Ibid s 161(2) (amended by the Planning and Compensation Act 1991 s 70, Sch 15 para 13). See also the 
‘Town and Country Planning Act 1990 s 161(1), cited in para 992 note 12 ante. 

Ibid s 161(3). 

le under ibid s 161 (as amended). 

Ibid s 161(4). 

le under ibid s 151: see para 993 ante. 

le subject to ibid s 151(7) (see para 993 ante) and s 159(2), (3) (see para 1001 ante), 

le specified in ibid s 151(4)(a)-(c) (see para 993 ante at heads (1)-(3) in the text) and, in a case to which 
it applies, the grounds specified in s 151(4)(d) (see para 993 ante at head (4) in the text). 

Ibid s 161(5). 


1004. Power of mortgagees to serve blight notice. Where the whole or part of 
a hereditament! or agricultural unit? is comprised in blighted land? and a person claims 
that: 


(1) he is entitled as mortgagee, by virtue of a power which has become exercisable, 
to sell an interest in the hereditament or unit, giving immediate vacant 
possession of the land; 

(2) he has made reasonable endeavours to sell that interest or the land is subject to 
compulsory purchase* and the power of compulsory acquisition remain 
exercisable; 

(3) in consequence of the fact that the hereditament or unit or a part of it was, or 
was likely to be, comprised in blighted land, he has been unable to sell that 
interest except at a price substantially lower than that for which it might 
reasonably have been expected to sell if no part of the hereditament or unit 
were, or were likely to be, comprised in such land, 
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he 


5 . . . . . . . 
may” serve on the appropriate authority? a notice in the prescribed form” requiring 


that authority to purchase that interest to the extent specified in, and otherwise in 
accordance with, the relevant statutory® provisions’. 


The above provisions apply in relation to an interest in part of a hereditament or unit 


as they apply in relation to an interest in the whole of a hereditament or unit!º; but this 
does not enable a person: 


(a) if his interest as mortgagee is in the whole of a hereditament or agricultural unit, 


to make any claim or serve any notice!" in respect of any interest in part of the 
hereditament or unit; or 

(b) if his interest as mortgagee is only in part of a hereditament or agricultural unit, 
to make or serve any such notice or claim in respect of any interest in less than 
the whole part’. 

Notice may not be so served unless the interest which the mortgagee claims he has 


the power to sell: 


(i) could be the subject of a blight notice!? served by the person entitled to the 
interest on the date of service of the notice; or 

(11) could have been the subject of a blight notice served by that person on a date 
not more than six months before the date of service of the notice’. 

The grounds on which objection may be made in a counter-notice!? to a notice 


under the above provisions are** those specified in the relevant statutory provisions’ and 
also the following grounds: 


UN 


(A) that, on the date of service of the notice, the claimant!? had no interest!” as 
mortgagee in any part of the hereditament or agricultural unit to which the 
notice relates; 

(B) that, for reasons specified in the counter-notice, the claimant had not on that 
date the power referred to in head (1) above; | 

(C) that the conditions specified in heads (2) and (3) above are not fulfilled; 

(D) that, for reasons specified in the counter-notice, neither of the conditions 
specified in heads (i) and (ii) above was, on the date of service of the notice, 
satisfied with regard to the interest referred to therein”. 


For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

For the meaning of ‘blighted land’ see para 987 ante. 

le the land falls within the Town and Country Planning Act 1990 s 149(1), Sch 13 para 21 or Sch 13 
para 22, disregarding Sch 13 para 22 notes (1), (2): see para 986 ante. 

le subject to ibid s 162(2)-(5): see the text and notes 6-20 infra. 

For the meaning of ‘the appropriate authority’ see para 990 ante. 

For the prescribed form of notice see the Town and Country Planning General Regulations 1992, 
SI 1992/1492, reg 16, Sch 2. A form substantially to the like effect may be used: see reg 16. For the 
meaning of ‘prescribed’ see para 16 note 5 ante. 

le the Town and Country Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): see para 978 et seq 
ante, para 1005 et seq post. 

Ibid s 162(1) (amended by the Planning and Compensation Act 1991 s 70, Sch 15 para 13). 

Town and Country Planning Act 1990 s 162(2). 

le under ibid s 162 (as amended). 

Ibid s 162(3). 

le a notice under ibid s 150 (as amended): see para 992 ante. 

Ibid s 162(4). 

le under ibid s 151: see para 993 ante. 

le subject to ibid s 151(7) (see para 993 ante) and s 159(2), (3) (see para 1001 ante). 

le specified in ibid s 151(4)(a)-(c) (see para 993 ante at heads (1)-(3) in the text) and, in a case to which 
it applies, the grounds specified in s 151(4)(d) (see para 993 ante at head (4) in the text). 

For the meaning of ‘the claimant’ see para 992 note 12 ante. 

For the meaning of interest” see para 992 note 12 ante. 

Town and Country Planning Act 1990 s 162(5). 


Para 1005. Vol 46(2): Town and Country Planning 508 
Para 1005. RM > SRA 


1005. Prohibition on service of simultaneous notices. No notice may be 
served under the statutory provisions relating to blight notices served by claimants and 
personal representatives! in respect of a hereditament? or agricultural unit?, or any part 
of it, at a time when a notice already served under the provisions relating to mortgagees* 
is outstanding? with respect to it; and no notice may be served under the statutory 
provisions relating to mortgagees at a time when a notice already served® is outstanding 
with respect to the relevant hereditament, unit or part’. 


1 Ie under the Town and Country Planning Act 1990 s 150 (as amended) (see para 992 ante) or s 161 (as 
amended) (see para 1003 ante). 

For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

Ie under the Town and Country Planning Act 1990 s 162 (as amended): see para 1004 ante. 

For these purposes, a notice is treated as outstanding with respect to a hereditament, unit or part (1) until 
it is withdrawn in relation to the hereditament, unit or part; or (2) in a case where an objection to the 
notice has been made by a counter-notice under ibid s 151 (see para 993 ante), until either (a) the period 
of two months specified in s 153 (see para 996 ante) elapses without the claimant having required the 
objection to be referred to the Lands Tribunal under s 153; or (b) the objection, having been so referred, 
is upheld by the tribunal with respect to the hereditament, unit or part: s 163(2). For the meaning of ‘the 
claimant’ see para 992 note 12 ante. 

See note 1 supra. 

7 Town and Country Planning Act 1990 s 163(1). 
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1006. Partnerships. The following provisions have effect for the purposes of the 
application of the statutory provisions relating to blight notices! to a hereditament? or 
agricultural unit? occupied for the purposes of a partnership firm”: 

(1) occupation for the purposes of the firm is treated as occupation by the firm, and 
not as occupation by any one or more of the partners individually, and the 
statutory definitions of ‘owner-occupier® apply in relation to the firm 
accordingly®; 

(2) if, after service by the firm of a blight notice”, any change occurs, whether by 
death or otherwise, in the constitution of the firm, any proceedings, rights or 
obligations consequential upon that notice may be carried on or exercised by or 
against, or, as the case may be, are incumbent upon, the partners for the time 
being constituting the firmë. 


1 Te the Town and Country Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): see para 978 et seq 

ante, para 1008 post. 

For the meaning of ‘hereditament’ see para 987 note 6 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

4 Town and Country Planning Act 1990 s 164(1). Nothing in Pt VI Ch II (ss 149-171) (as amended) is to 

be construed as indicating an intention to exclude the operation of the definition of “person” in the 

Interpretation Act 1978 s 5, Sch 1 (by which, unless the contrary intention appears, “person” includes any 

body of persons corporate or unincorporate) in relation to any provision of the Town and Country 

Planning Act 1990 Pt VI Ch II (ss 149-171) (as amended): s 164(4). 

le in ibid s 168(1), (2): see para 988 ante. 

6 Ibid s 164(2). Section 164(2) does not, however, affect the definition of ‘resident owner-occupier” in 
s 168(3) (see para 988 ante): s 164(5). 

7 For the meaning of ‘blight notice’ see para 990 note 20 ante. 

8 ‘Town and Country Planning Act 1990 s 164(3). 
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(v) Secretary of State’s or Assembly’s Power to Acquire Certain 
Blighted Land 


1007. Power to acquire land affected by orders relating to new towns etc 


where blight notice served. Where a blight notice! has been served in respect of 
land* within an area: 
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(1) described as the site of a proposed new town in the draft of an order in respect 


of which a notice? has been published”; or 


(2) within an area designated as the site ofa proposed new town by an order? which 


has come into operation”; or 


(3) intended to be designated as an urban development area” by an order which has 


been made? but has not come into effect”; or 


(4) which has been so designated by an order!® which has come into effect!!, 
then, until such time as a development corporation is established for the new town or, as 


the 


case may be, an urban development corporation!” is established for the urban 


development area, the Secretary of State’? or, in relation to Wales, the National 
Assembly for Wales’* has power to acquire compulsorily any interest in the land in 
pursuance of the blight notice so served!”. 

These powers are discussed in more detail below in the part of this title dealing with 
urban development and regeneration!*, 


For the meaning of ‘blight notice’ see para 990 note 20 ante. 

For the meaning of ‘land’ for these purposes see para 2 note 10 ante. 

le under the New Towns Act 1981 s 1(4), Sch 1 para 2: see para 1316 post. 

Te land falling within the Town and Country Planning Act 1990 s 149(1), Sch 13 para 7: see para 981 
ante. 

le under the New Towns Act 1981 s 1 (as amended): see para 1315 post. 

le land falling within the Town and Country Planning Act 1990 Sch 13 para 8: see para 981 ante. 

For the meaning of “urban development area’ for these purposes see para 981 note 6 ante, para 1426 note 
4 post. 

le under the Local Government, Planning and Land Act 1980 s 134 (as amended): see para 1426 post. 
Te land falling within the Town and Country Planning Act 1990 Sch 13 para 9(a): see para 981 ante. 
See note 8 supra. 

le land falling within the Town and Country Planning Act 1990 Sch 13 para 9(b): see para 981 ante. 
For the meaning of ‘urban development corporation’ for these purposes see para 1429 note 1 post. 

As to the Secretary of State see para 19 ante. 

As to the transfer of functions under the Town and Country Planning Act 1990 s 165, so far as exercisable 
in relation to Wales, to the Assembly see the National Assembly for Wales (Transfer of Functions) 
Order 1999, SI 1999/672, art 2, Sch 1 (as amended); and as to the Assembly see para 20 ante. 

Town and Country Planning Act 1990 s 165(1). 

See paras 1355, 1460 post. 


(vi) Compensation 


1008. Compensation for acquisitions in pursuance of blight notices. Where 
an interest in land! is acquired in pursuance of a blight notice? and the interest is one in 


respect of which: 
(1) a compulsory purchase order is in force? containing a direction for minimum 


compensation‘, the compensation payable for the acquisition must be assessed in 
accordance with that direction and as if the notice to treat deemed to have been 
served? in respect of the interest had been served in pursuance of the 
compulsory purchase order”; 


(2) a compulsory purchase order is in force under the statutory provisions relating to 


the acquisition of land for clearance’, the compensation payable for the 
acquisition must be assessed in accordance with the Housing Act 1985 and as if 
the notice to treat deemed to have been served? in respect of the interest had 
been served in pursuance of the compulsory purchase order”. 


The compensation payable in respect of the acquisition’? of an interest in land 
comprised in: 
(a) the unaffected area!” of an agricultural unit'?; or 
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(b) ifthe appropriate authority! has served a counter-notice objecting to the blight 
notice on the specified grounds’, so much of the affected area of the unit as is 


not specified in the counter-notice, 


must be assessed on the normal statutory? assumptions’®. 


1 


For the meaning of ‘land’ see para 2 note 10 ante. 

For the meaning of ‘blight notice’ see para 990 note 20 ante. 

le under the Acquisition of Land Act 1981 s 1 (as amended) as applied by the Planning (Listed Buildings 
and Conservation Areas) Act 1990 s 47 (as amended): see para 1157 post. 

le under ibid s 50 (as amended): see para 1159 post. 

le under the Town and Country Planning Act 1990 s 154: see para 997 ante. As to service of notice to 
treat see para 933 note 5 ante. 

Ibid s 157(1). 

le under the Housing Act 1985 s 290: see HOUSING vol 22 (Reissue) para 363. 

See note 5 supra. 

Town and Country Planning Act 1990 s 157(2). 

le by virtue of ibid s 160: see para 1002 ante. 

For the meaning of “the unaffected area” see para 1000 ante. 

For the meaning of ‘agricultural unit’ see para 987 note 9 ante. 

For these purposes, the reference to ‘the appropriate authority’ is to be construed as if the unaffected area 
of an agricultural unit were part of the affected area: Town and Country Planning Act 1990 s 157(4). For 
the meaning of ‘the affected area’ see para 993 note 14 ante. 

le the grounds mentioned in ibid s 151(4)(c): see para 993 ante at head (3) in the text. 

le the assumptions mentioned in the Land Compensation Act 1973 s 5(2)-(4) (as amended): see 
COMPULSORY ACQUISITION OF LAND vol 8(1) (2003 Reissue) para 374. 

Town and Country Planning Act 1990 s 157(3). 
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ACCOUNTS 
Commission for the New Towns, 1402 
new town development corporation, 1402 
urban development corporation, 1452 


ACQUISITION OF LAND 
agreement, by— 
joint planning board’s powers, 942 
listed building, contiguous etc to, 1161 
local authority’s powers, 937 
National Park authority’s powers, 937 
Secretary of State or National Assembly's 
powers, 940 
compulsory acquisition. See COMPULSORY 
ACQUISITION 
development of land acquired for planning 
purposes, 952, 953 
exchange purposes, for, 938 
new town, for. See NEW TOWN (acquisition 
of land) 
urban development corporation, by. See 
URBAN DEVELOPMENT 
CORPORATION (acquisition of land) 
Welsh Development Agency, by, 965 


ADVERTISEMENT 
meaning, 770 
agricultural methods or processes, 
demonstrating, 800 
article for sale etc, on, 783 
balloon, on, 779 
building, inside, 788, 812 
carrying out of building etc work, 
announcing, 798 
company etc premises, at, 794 
control of display— 
amenity, exercise of powers in interests 
of, 776 
appeals— 
discontinuance notice, as to, 835, 836 
express consent, as to, 833, 834 
independent tribunal, to, 769 
area of special control— 
meaning, 777° 
classes of advertisement displayable in, 
828 
consultation requirements, 826 


ADVERTISEMENT—continued 
control of display—continued 
area of special control—continued 
control in, 828 
notice requirements, 827 
order designating, 826 
procedure for making order, 827 
revocation or modification of order, 
826 
byelaws, 772 
consent— 
deemed. See deemed consent infra 
effect, 776 
exceptions to requirement. See 
exceptions infia 
express. See express consent infra 
requirement for, 777 
conservation area, in, 1172 
deemed consent— 
meaning, 777n* 
business premises: meaning, 790 
Class 1A, 791 
Class 1B, 792 
(Chee Qa, 7/93 
Class 2B, 794 
Alas 2 OS 
Class 3A, 796 
Class 3B, 797 
Clos 90, 798 
Class 3D, 799 
Class 3E, 800 
Class 3F, 801 
Class 4A, 802 
Class 4B, 803 
Class 5... 804 
Class 6... 805 
Class 7A, 806 
Class 7B, 807 


Class 8... 808 

Clas -aa O) 

Class 10... 810 
Class 11... 811 
Class 12... 812 
(Class IS... BUS 
Class 14... 814 
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ADVERTISEMENT -—continued 
control of display —continued 
deemed consent—continued 
direction restricting, 815 
discontinuance. See discontinuance 
notice infra 
provisions generally, 789 
different provisions for different areas, 
771 
discontinuance notice— 
appeals, 835, 836 
deemed consent, as to, 816 
power to serve, 816, 829 
enforcement— 
expense of removing prohibited 
advertisement, repayment of, 832 
regulations, power to make, 830 
removal or obliteration of placard or 
poster, 831 
Secretary of State or National 
Assembly’s powers, 829 
exceptions— 
Class A, 779 
Class B, 780 
Class C, 781 
Class D, 782 
Class E, 783 
Class F, 784 
Class G, 785 
Class H, 786 
Class I, 787 
Class J, 788 
provisions generally, 777 
expense of removing prohibited 
advertisement, repayment of, 832 
express consent— 
meaning, 777n? 
appeals, 833, 834 
application for, 817 
compensation provisions, 824 
conditions, 820 
consultation requirements, 819 
decision, notification of, 821 
deemed consent on expiry of, 814 
direction requiring, 815 
duration, 820, 825 
fees, 818 
interested planning authority, 
application by, 825 
modification, 823, 824 
power to deal with application, 820 
reasons for decision, 821 
register of applications, 822 
renewal, application for, 817 
revocation, 823, 824 
extension of time limits, 778 


ADVERTISEMENT—continued 
control of display—continued 
local Acts, 772 
local inquiry. See LOCAL PLANNING 
INQUIRY (advertisement control) 
outdoor advertisement control, guidance 
as to, 769nº 
planning permission not needed when 
` complying with regulations, 773 
public safety, exercise of powers as to, 
776 
regulations— 
application of, 774 
different provisions for different areas, 
VHA 
enforcement, as to, 830 
power to make, 769 
removal or obliteration of placard or 
poster, 831 
site: meaning, 774n? 
standard conditions, 775 
statutory controls apart from regulations, 
THA 
directional advertisement, 811 
discontinuance notice, power to serve, 816, 
829 
display of. See control of display above 
elections, for, 784 
expense of removing prohibited 
advertisement, repayment of, 832 
fabric of building, incorporated in, 782 
flag on single flagstaff— 
erected on site of residential 
development, 807 
projecting vertically from building roof, 
806 
forecourt of business premises, on, 805 
highway structure, on, 809 
hoarding, on, 808 
hotel etc, at, 795 
identification, direction or warning 
purposes, for, 793 
illuminated advertisement— 
business premises not within retail park, 
803 
premises with retail park, 802 
inclosed land, on, 780 
local authority displaying, 791 
local event, announcing, 799 
local planning authority displaying, 792 
national flag, 787 
neighbourhood watch etc scheme, 810 
non-illuminated advertisement on business 
premises, 804 
partnership premises, at, 794 
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ADVERTISEMENT continued 
planning control. See control of display 
above 
public transport undertaker displaying, 791 
religious etc institution, at, 795 
removal of prohibited advertisement— 
local planning authority's power, 831 
London, in, 831n!° 
repayment of expense, 832 
sale of goods or livestock, announcing, 797 
sale or letting of property, announcing, 796 
site used for display without consent on 
1 April 1974, 813 
Standing Order requiring, 785 
statutory undertaker displaying, 791 
traffic sign, 786 
travelling circus etc, announcing, 801 
vehicle, on or in, 781 
AGRICULTURAL LAND 
meaning, 302n! 
development not permitted— 
Class A, 304 
Class B, 307 
Class C, 309 
permitted development— 
Class A, 302, 303 
Class B, 305, 306 
Class C, 308 
unit. See AGRICULTURAL UNIT 
AGRICULTURAL UNIT 
meaning, 987n? 
blight notice requiring purchase of 
unaffected parts, 1000-1002 
purchase notice, counter-notice requiring 
purchase of remainder, 975, 976 
AIR TRAFFIC SERVICES 
meaning, 5510 
development not permitted, 357 
licence holder— 
meaning, 358n 
development not permitted, 360 
permitted development by— 
airport, within, 358 
emergency, in, 361 
movable structures, involving, 362 
operational land, on, 359 
permitted development, 355, 356 
AIRPORT 
development not permitted, 354 
permitted development, 353, 364 


AMENITY 
meaning, 15808, 769nº 
advertisement display control powers, 776 
land adversely affecting— 
appeal against notice, 888 
electronic communications, 887nº 


1 


AMENITY—continued 
land adversely affecting—continued 
execution and cost of works, 889 
non-compliance with notice, penalty 
for, 890 
proper maintenance, power to serve 
notice requiring, 887 


AMUSEMENT PARK 
meaning, 405n! 
development not permitted, 406 
permitted development at, 405 


ANCIENT MONUMENT 
listed building provisions, exemption from, 
1105 


APPEAL 
advertisement display control measures, as 
LO 
discontinuance notice, 835, 836 
express consent, 833, 834 
caravan site licence conditions, as to, 1047 
certificate of lawful use or development, as 
to, 613, 614 
compliance determination, as to, 911 
conservation area consent, as to. See 
CONSERVATION AREA CONSENT 
(appeals) 
conservation area enforcement notice, 
against. See CONSERVATION AREA 
ENFORCEMENT NOTICE (appeals) 
enforcement notice, against. See under 
ENFORCEMENT NOTICE 
hazardous substances consent, as to. See 
HAZARDOUS SUBSTANCES CONSENT 
(appeals) 
hazardous substances contravention notice, 
against. See HAZARDOUS SUBSTANCES 
CONTRAVENTION NOTICE (appeals) 
listed building consent, as to. See LISTED 
BUILDING CONSENT (appeals) 
listed building enforcement notice, against. 
See LISTED BUILDING ENFORCEMENT 
NOTICE (appeals) 
notice to remedy condition of land, 
against, 888 
planning application, as to. See PLANNING 
APPEAL 
planning obligation, as to, 615-617 
tree preservation order, as to— 
consent under, 883, 884 
enforcement notice requiring planting of 
trees, 885, 886 


APPROPRIATION OF LAND 
common etc land— 
consent requirements, 945 
provisions generally, 947 
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APPROPRIATION OF LAND—continued 
development of land appropriated for 
planning purposes, 952, 953 
open space, preliminary procedure, 946 
planning purposes, land held for, 945 


BLIGHT NOTICE 
meaning, 990n?º 
agricultural unit, requirement to purchase 
unaffected parts— 
effect, 1002 
inclusion in notice, 1000 
objections, 1001 
appropriate authority: meaning, 990 
assistance for acquisition of property where 
objection made, 994 
compensation provisions, 1008 
counter-notice objecting to— 
assistance for acquisition of property 
where served, 994 
compulsory acquisition powers, effect 
on, 998 
further notice where proposals come into 
force, 995 
grounds of objection, 993 
prescribed form, 993n® 
reference of objection to Lands 
Tribunal, 996 
service of, 993 
effect, 997, 1002 
Lands Tribunal, reference of objection to, 
996 
mortgagee’s powers, 1004 
partnership provisions, 1006 
personal representative’s powers, 1003 
prescribed form, 992nº 
purchase of blighted land, requiring, 992 
right to serve, 992 
simultaneous notices, prohibition on 
service, 1005 
withdrawal, 999 


BLIGHTED LAND 

meaning, 987 

appropriate authority: meaning, 990 

appropriate enactment: meaning, 991 

clearance area, 982 

compulsory purchase, land subject to, 986 

development plan document, identified in, 
978 

general improvement area, 985 

highway, 983 

land otherwise allocated for relevant public 
functions, 980 

local plan, allocated in, 979 

new street, 984 

new town, 981, 1007, 1355 


BLIGHTED LAND—continued 


notice requiring purchase. See BLIGHT 
NOTICE 
qualifying interest— 
meaning, 987 
Crown land, 989 
owner-occupier: meaning, 988 
resident owner-occupier: meaning, 988 
statutory conditions, 987 
renewal area, 982 
structure plan, allocated in, 979 
unitary development plan, allocated in, 979 
urban development area, 981, 1007, 1460 


BREACH OF PLANNING CONTROL 


meaning, 551 
breach of condition notice, 583, 584 
Crown land, 555 
enforcement notice. See ENFORCEMENT 
NOTICE 
entry powers— 
additional rights and duties, 558 
disclosure of confidential information 
etc, 558 
obstruction, 558 
warrant, under, 557 
without warrant, 556 
injunction restraining, 585 
planning contravention notice— 
meaning, 559 
information about operations or activities 
on land, power to require, 559 
non-compliance, 560 
offences and penalties, 560 
power to serve, 559 
stop notice. See STOP NOTICE 
taking enforcement action— 
meaning, 551 
time limits, 552 


BROADS AUTHORITY 


local planning authority, as, 33 


BUILDING (STRUCTURE) 


meaning, 2n10 255n10 
dangerous structure order, 1165 
demolition— 
conservation area. See CONSERVATION 
AREA (demolition) 
development not permitted, 413 
enforcement notice, under, replacement 
building, 565 
listed building. See under LISTED 
BUILDING 
permitted development, 412, 414 
development control. See DEVELOPMENT 
CONTROL 
historic. See HISTORIC BUILDING 
listed. See LISTED BUILDING 
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BUILDING (STRUCTURE)—continued 
material change of use, 222 
preservation notice. See BUILDING 

PRESERVATION NOTICE 
use classes— 

Class A1: shops, 225 

Class A2: financial and professional 
services, 226 

Class B1: business, 228 

Class B2: general industrial, 229 

Class B8: storage or distribution, 230 

Class C1: hotels, 231 

Class C2: residential institutions, 232 

Class C3: dwelling houses, 233 

Class D1: non-residential institutions, 
234 

Class D2: assembly and leisure, 235 

Classes A3 to A5: food and drink, 227 

no specified Class, 224 

provisions generally, 224 

BUILDING PRESERVATION NOTICE 
meaning, 1098 
compensation for loss or damage, 1137 
contents, 1098 
duration and effect, 1098 
lapse, 1100 
power to serve, 1098 
specialist advice, 1098n” 
urgent cases, 1099 

BUILDING PRESERVATION ORDER 
building formerly subject to, listing of, 

1096 

BURIAL GROUND 
meaning, 956n!, 1368n!, 1468nº 
new town, use for, 1369 
planning purposes, use and development 

(O 
provisions generally, 957 
regulations, power to make, 958 
urban development, use for, 1469 

CADW 

historic gardens, non-statutory register, 
1071 
statutory consultee, as, 70n? 


CARAVAN 

meaning, 1033 

common, on, order prohibiting— 
cessation, 1052 
consultation requirements, 1051 
Crown or Duchy interest, 1051n!® 11 
display of, 1051 
land to which provisions applying, 1050 
local inquiry, 1051 
notice requirements, 1051 
objections, 1051 
offence and penalty, 1050 


CARAVAN —continued 


common, on, order prohibiting—continued 
power to make, 1050 
procedure for making, 1051 
variation, 1052 

site. See CARAVAN SITE 


CARAVAN SITE 


meaning, 299n?, 1032n* 
development control generally, 1031 
entry powers, 1037, 1038 
facilities, services etc, model standards, 
1043 
fire precautions, model standards, 1043n!2 
gypsy and traveller sites— 
gypsies: meaning, 1053n? 
gypsy site refurbishment grant, 1053n? 
human rights issues, 1031n* 
local authority powers, 1053 
unauthorised campers. See unauthorised 
campers below 
licence— 
meaning, 1032n° 
application for, 1039 
conditions— 
alteration, 1045, 1046 
appeals, 1047 
breach of, 1049 
carrying out of works, requiring, 
effective date, 1044 
occupier’s entry powers, 1048 
offence and penalty, 1049 
power to attach, 1043 
scope of, 1043 
Crown land, 1035 
display of, 1043 
duration, 1040 
entry powers— 
occupier’s, as to licence conditions, 
1048 
warrant, under, 1038 
without warrant, 1037 
exemptions from requirement, 1036 
issue of, 1039 
occupier: meaning, 1032n! 
offence and penalty, 1032 
prohibition on use of land without, 1032 
register of licences, 1042 
requirement for, 1032 
responsibility of occupier of land subject 
to, 1034 
revocation on breach of condition, 1049 
special tenancy, responsibility of occupier 
of land subject to, 1034 
surrender for alteration, 1046 
transfer and transmission, 1041 
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CARAVAN SITE—continued 

local authority site— 
local authority: meaning, 1053n! 
management, 1054 
power to provide, 1053 

permitted development— 
Class A, 300 
Class B, 301 

planning permission— 
application for, consultation 

requirements, 473, 1031 

environmental impact assessment, 1031 
requirement for, 1031 

temporary stop notice, 1031 

unauthorised campers— 
direction to leave, local authority's power 

to give, 1055 

entry powers of local authority, 1056 
order for removal, 1056 
service of documents, 1057 


CARDIFF BAY BARRAGE 
planning provisions, 18 


CERTIFICATE OF LAWFUL USE OR 
DEVELOPMENT 
appeal as to— 
determination, 614 
local inquiry. See LOCAL PLANNING 
INQUIRY (enforcement etc appeal) 
right of appeal, 613 
application for— 
county matters, relating to, 590 
documents accompanying, 589 
exemptions from fees, 464 
fees, 463 
notice of decision, 592 
procedure for dealing with, 592 
provisions generally, 589 
register of applications, 591 
county matter, relating to, 590 
existing use or development, 545, 586 
oftences and penalties, 595 
proposed use or development— 
disposal of Crown land, application in 
anticipation of, 588 
provisions generally, 587 
register of applications, 591 
revocation— 
notice requirements, 594 
power to revoke certificates, 593 
procedure, 594 


CHANNEL TUNNEL RAIL LINK 
planning provisions, 18 


CIRCUS 
travelling, deemed consent as to 
advertisements, 801 


Town and Country Planning 


Vol 46(2): Index 


CIVIL AVIATION AUTHORITY 
permitted development by, for surveys etc, 
363 
CLEARANCE AREA 
blighted land, 982 
CLOSED CIRCUIT TELEVISIÓN 
CAMERA 
development not permitted, 418 
perimitted development, 417 
COAL-MINING OPERATIONS 
meaning, 372nº 
development not permitted— 
Class C, 376 
Class D, 379 
permitted development— 
(Chee vA, B74, 372 
Class B, 374 
Glass C 275 
Clas ID), 377, Se 
Class E, 380 
CODE OF PRACTICE 
urban development corporation, 1433 
COLLEGE 
development not permitted, 416 
permitted development, 415 
COMMAND PAPERS 
Cm 6425 (sustainable communities), 6n!º 
Cmd 8969 (Human Rights and 
Fundamental Freedoms Convention), 
7n” 
COMMISSION FOR ARCHITECTURE 
AND THE BUILT ENVIRONMENT 
establishment and functions, 22n!º 
COMMISSION FOR LOCAL 
ADMINISTRATION 
local planning authority, investigation into, 
41 
COMMISSION FOR THE NEW TOWNS 
accounts, 1402 
advances to, 1396, 1409 
annual report, 1393 
audit, 1403 
borrowing powers— 
advances by Secretary of State or 
National Assembly, 1396 
generally, 1398 
limitation, 1399 
Treasury or National Assembly 
guarantee, 1400 
chairman, 1387 
committees, 1389 
delegation of powers, 1390 
dissolution, 1395 
English Partnerships, part of, 1383 
establishment, 1383 


execution of instruments etc, 1392 
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COMMISSION FOR THE NEW 
TOWNS—continued 
financial provisions, 1409 
financial year: meaning, 1393n! 
functions, 1384 
grants to, 1397 
information provisions, 1394 
local authority doing work for, 1386 
members— 
appointment, 1387 
remuneration etc, 1388 
resignation or removal, 1387 
payment to Secretary of State or National 
Assembly, 1401 
powers— 
delegation, 1390 
provisions generally, 1384 
restrictions on, 1385 
proceedings, 1391 
quorum, 1391 
remuneration of members, 1388 
restrictions on powers, 1385 
seal, 1389, 1392 
surplus funds, disposal of, 1401 
transfer of development corporation 
property to, 1406-1408 
validity of proceedings, 1390 
work for, 1386 


COMMON (LAND) 
meaning, 934n!º 
appropriation for planning purposes, 945, 
947 
caravan on, order prohibiting, 1050-1052 
disposal of acquired or appropriated land, 
948 
new town, acquisition for— 
compulsory purchase procedure, 1342 
provisions generally, 1335 
use of acquired land, 1371 
urban development, acquisition for— 
provisions generally, 1457 
use of acquired land, 1471 
use and development where appropriated, 
962 


COMPANY 
premises, display of advertisement at, 794 


COMPENSATION 
planning decisions etc, as to. See PLANNING 
COMPENSATION 


COMPULSORY ACQUISITION 
blighted land— 
meaning, 986 
counter-notice disclaiming intention to 
acquire, effect of, 998 
Crown land, 941 


517 


COMPULSORY ACQUISITION—continued 


listed building. See LISTED BUILDING 
(compulsory acquisition) 
local authority’s powers, 934, 935 
National Park authority’s powers, 934 
new town, for. See NEW TOWN 
(compulsory acquisition) 
planning etc purposes, for— 
Crown land, 941 
development of land acquired, 952, 953 
extinguishment of rights over land 
compulsorily acquired, 955 
joint planning board’s powers, 942 
local authority’s powers, 934 
National Park authority’s powers, 934 
other local authority, by, 935 
procedure, modification of, 944 
Secretary of State or National Assembly's 
powers, 936, 939 
urban development corporation, by. See 
URBAN DEVELOPMENT 
CORPORATION (compulsory 
acquisition) 


COMPULSORY PURCHASE ORDER 


new town. See NEW TOWN (compulsory 
purchase order) 

planning etc purposes, for, modification of 
procedures, 944 

statutory undertaker’s land, modification of 
procedures, 1018 


CONSECRATED LAND. See also BURIAL 


GROUND 
church remaining on acquired or 
appropriated land— 
closure of registers, 961 
fixtures and furnishings, 960 
use and development restrictions, 959 
new town, power to use for, 1368 
planning purposes, use and development 
where acquired or appropriated for, 
956 
regulations, power to make, 958 
urban development, power to use for, 1468 


CONSERVATION AREA 


meaning, 1169n4 
advertisement control, 1172 
compensation provisions, 1082, 1179 
consent. See CONSERVATION AREA 
CONSENT 
demolition— 
application of provisions, 1174 
consent. See CONSERVATION AREA 
CONSENT 
control of, 1174 
ecclesiastical buildings, 1174 
unlisted building, authorisation, 1175 
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CONSERVATION AREA—continued 
designation, 1169 
ecclesiastical property, 1079 
electronic communications, 1072n” 
enforcement notice. See CONSERVATION 
AREA ENFORCEMENT NOTICE 
entry powers— 
additional rights and duties, 1086 
compensation for damage, 1086 
Crown land, 1084 
disclosure of trade secret etc, 1086 
warrant, under, 1085 
without warrant, 1083 
exercise of planning functions, 1171 
financial provisions, 1082 
grant or loan— 
power to make, 1182 
recovery of grant, 1183 
town scheme agreement, under, 1184, 
1185 
judicial review of decision, 1209 
local land charge, as, 1169 
maladministration, 1209 
notice of designation etc, 1169 
owners rights, 1179 
planning application, publicity 
requirements, 1173 
planning legislation, application of— 
Crown land, 1075, 1076 
local planning authority land and works, 
1077 
provisions generally, 1072 
preservation and enhancement— 
formulation and publication of 
proposals, 1170 
grants and loans, 1182, 1183 
special consideration in exercise of 
planning functions, 1171 
regulations and orders, power to make, 
1074 
statutory undertaker: meaning, 1081 
town scheme agreement— 
meaning, 1184 
building repair grant under, 1185 
power to enter into, 1184 
tree preservation, 877-879, 1172 
urgent works preserving unoccupied 
building, 1181 
validity of instruments, decisions and 
proceedings— 
consents etc, 1087 
enforcement notices, 1089 
orders and decisions, 1088 
proceedings questioning, 1090 


CONSERVATION AREA CONSENT 
meaning, 1174 
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CONSERVATION AREA 
CONSENT—continued 
appeals— 


appointed person— 
meaning, 1199 
appeals determinable by, 1200 
determination of appeal by Secretary 
of State or National Assembly 
instead, 1202 
excluded classes of appeal, 1200 
jurisdiction, 1200 
local inquiry or hearing, 1204 
powers and duties, 1201 
provisions generally, 1199 
revocation of appointment and 
replacement, 1203 
transferred appeals: meaning, 1199 
hearings procedure, 1207 
provisions generally, 1190 
written representations, determination 
by, 1206 
application for— 
declining to determine, 1177 
local planning authority, by, 1078 
provisions generally, 1176 
appropriate authority, 1174n* 
conditions, 1176 
grant or refusal, 1176 
modification, 1178 
notice requirements, 1176 
procedural regulations, 1176 
purchase notice on refusal etc, 1179 
revocation, 1178 
unlisted building, authorisation of 
demolition, 1175 
validity, 1087, 1088 


CONSERVATION AREA 


ENFORCEMENT NOTICE 
appeals— 
appointed person— 
meaning, 1199 
appeals determinable by, 1200 
determination of appeal by Secretary 
of State or National Assembly 
instead, 1202 
excluded classes of appeal, 1200 
jurisdiction, 1200 
local inquiry or hearing, 1204 
powers and duties, 1201 
provisions generally, 1199 
revocation of appointment and 
replacement, 1203 
transferred appeals: meaning, 1199 
hearings procedure, 1208 
High Court, to, 1198 
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CONSERVATION AREA 
ENFORCEMENT NOTICE—continued 
appeals—continued 
Secretary of State or National Assembly, 
to 
appointed person, determination by. 
See appointed person supra 
provisions generally, 1197 
written representations, determination 
by, 1205 
provisions generally, 1180 
validity, 1089 
COSTS 
local planning inquiry, 655—658 
COUNTRYSIDE AGENCY 
statutory consultee, as, 70n” 
COUNTRYSIDE COUNCIL FOR WALES 
statutory consultee, as, 70n!1 
COUNTY BOROUGH COUNCIL 
local planning authority, as, 28 
COUNTY COUNCIL 
local planning authority, as, 28 
planning expenses, 52 
survey of area by, 90 
CROWN 
war-time breaches of planning control. See 
under WAR WORKS 
CROWN LAND 
meaning, 11n!, 14 
agreements as to use, existing 
arrangements, 250 
blighted land, qualifying interests, 989 
caravan site licence, 1035 
compulsory acquisition for planning 
purposes, 941 
conservation area— 
existing provisions, 1075 
new position after ending of general 
Crown immunity, 1076 
disposal of, certificate of lawfulness of 
proposed use or development, 588 
enforcement of planning control— 
provisions generally, 555 
special enforcement notice, 572 
hazardous substance provisions, 1214, 1215 
listed building— 
compulsory acquisition, 1155 
consent, application for, 1121-1124 
enforcement provisions, 1153 
existing provisions, 1075 
new position after ending of general 
Crown immunity, 1076 
purchase notice, 1140 
old mining permission, 723 
planning application— 
existing provisions, 454 


CROWN LAND—continued 
planning application—continued 
2004 Act, provisions under, 455-457 
planning compensation provisions, 922 
planning legislation, application of, 11-15 
planning obligations, existing 
arrangements, 251 
planning permission, 239, 240 
purchase notice, 969 
tree preservation order, 584 


DAMAGE 
listed building, to, offence and penalty, 
1168 


DEPUTY PRIME MINISTER 
acquisition of land for planning purposes— 
agreement, by, 940 
compulsory acquisition, 939 
appeal to, against planning decision. See 
under PLANNING APPEAL 
completion notice, power to serve, 540 
discontinuance order, power to make, 550 
disposal of acquired land, 951 
enforcement notice, power to issue, 562 
local development documents, powers as 
to, 113-118 
local development scheme, powers as to, 97 
local plan, default powers as to, 179 
planning functions generally, 19 
regional spatial strategy— 
draft revision— 
default power to prepare, 83 
examination in public, 79, 80 
functions on receipt of, 78, 81 
part of regional planning guidance 
having effect as, power to order, 
84 
withdrawal, 82 
revocation, 85 
simplified planning zone scheme, default 
powers as to, 446 
stop notice, service of, 580 
unitary development plan, default powers as 
to, 174 
urban regeneration etc, financial assistance 


for, 1504, 1505 


DEVELOPMENT CONTROL 

advertisements, display of. See 
ADVERTISEMENT (control of display) 

amenity of neighbourhood, land adversely 
affecting. See AMENITY (land adversely 
affecting) 

breach of. See BREACH OF PLANNING 
CONTROL 

building operations: meaning, 218 

caravan sites. See CARAVAN SITE 
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DEVELOPMENT CONTROL — continued 
certificates of lawful use or development. 


See CERTIFICATE OF LAWFUL USE OR 


DEVELOPMENT 
development: meaning, 217 
discontinuance order. See 
DISCONTINUANCE ORDER 
enforcement. See under BREACH OF 
PLANNING CONTROL 
engineering operations: meaning, 219 
enterprise zone, 1502, 1503 
erection: meaning, 2n! 
exercise of functions— 
England, in— 
determining application for planning 
permission etc, 213 
other functions, 215 
revoking or modifying planning 
permission etc, 214 
Wales, in, 216 
hazard substances. See HAZARDOUS 
SUBSTANCES 
hedgerow preservation, 848 
land acquired or appropriated for planning 
purposes— 
common etc, use and development, 962 
consecrated land and burial grounds-— 
burial ground, 957 
church remaining, restrictions on use 
where, 959 
closure of registers, 961 
consecrated land, use and 
development, 956 
fixtures and furnishings of church etc, 
960 
regulations, power to make, 958 
easements etc, power to override, 954 
extinguishment of rights where land 
compulsorily acquired, 955 
local authority’s power of development, 
952 
open space, use and development, 962 


possession rights, power to override, 963 


Secretary of State or National Assembly's 
power to require development, 953 
local planning authority development. See 
LOCAL PLANNING AUTHORITY 
(development by) 
material change of use, 222 
material development: meaning, 221n!° 
material operation: meaning, 221 
methods— 
agreement— 
Crown land, 250, 251 
planning contribution. See PLANNING 
CONTRIBUTION 


DEVELOPMENT CONTROL—continued 
methods—continued 
agreement—continued 
planning obligation. See PLANNING 
OBLIGATION 
permission. See PLANNING PERMISSION 
minerals, as to. See MINERALS (development 
control) 
` new towns. See NEW TOWN (development 
control) 
operations or uses not involving 
development, 223 
prohibition order. See PROHIBITION 
ORDER 
simplified planning zone. See SIMPLIFIED 
PLANNING ZONE SCHEME 
suspension order. See SUSPENSION ORDER 
time when development begun, 221 
tree preservation— 
orders. See TREE PRESERVATION ORDER 
planning permission provisions, 847 
urban development area. See URBAN 
DEVELOPMENT AREA (development 
control) 
use classes— 
Class A1: shops, 225 
Class A2: financial and professional 
services, 226 
Class B1: business, 228 
Class B2: general industrial, 229 
Class B8: storage or distribution, 230 
Class C1: hotels, 231 
Class C2: residential institutions, 232 
Class C3: dwelling houses, 233 
Class D1: non-residential institutions, 
234 
Class D2: assembly and leisure, 235 
Classes A3 to A5: food and drink, 227 
no specified Class, 224 
provisions generally, 224 
war-time breaches by Crown. See under 
WAR WORKS 


DEVELOPMENT CORPORATION 


new town. See NEW TOWN DEVELOPMENT 
CORPORATION 

urban area. See URBAN DEVELOPMENT 
CORPORATION 


DEVELOPMENT ORDER 


meaning, 252 
appeal as to. See PLANNING APPEAL 
classes of permitted development— 
agricultural buildings and operations— 
Class A, 302, 303 
Class B, 305, 306 
Class C, 308 
amusement park, at, 405 
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DEVELOPMENT ORDER —continued DEVELOPMENT ORDER —continued 


classes of permitted development—continued 
aviation development— 
Class A, 353 
Class B, 355 
Class C, 356 
Class D, 358 
Class E, 359 
Class F, 361 
Class G, 362 
Class H, 363 
Class I, 364 
caravan sites— 
Class A, 300 
Class B, 301 
changes of use— 
Class A, 285 
Class AA, 286 
Class B, 287 
Class C, 289 
Class D, 290 
Class E, 291 
Class F, 293 
Class G, 294 
closed circuit television cameras, 417 
coal-mining development— 
(Class iA, ST, SS 
Class B, 374 
Class C, 375 
(Class ID), 377 37 
Class E, 380 
demolition of buildings— 
Class A, 412 
Class B, 414 
drainage body, by, 328 
driver information system operator, by, 
407 
dwelling house, development within 
curtilage of— 
Glis A, ASS 
Class B, 267 
Class C, 269 
Class ID, 27/il 
Class E, 273 
Class F, 275 
Class G, 276 
Class H, 278 
curtilage: meaning, 223n!º 
electronic communications code network 
operator, by, 394, 395 
English Heritage, by, 401 
Environment Agency, by, 329 
excluded classes. See development not 
permitted below 
forestry buildings and operations, 310, 
311 


classes of permitted development—continued 
industrial and warehouse development— 
Class A, 313 
Class B, 315 
Class C, 317 
Class D, 318 
local authority, by— 
Class A, 324 
ClassB 825 
local highway authority, by, 327 
local or private Act or order, under, 322 
mineral exploration— 
Class A, 385, 386 
Class B, 388, 389 
mining operations, ancillary to— 
Class A, 365 
Class B, 367, 368 
Class C, 370 
minor operations— 
Class A, 280 
Class B, 282 
Class C, 283 
private way, repair to, 320 
recreational organisation members, by, 
403 
removal of material from 
mineral-working deposits— 
Class A, 391 
Class B, 392 
schools, colleges, universities and 
hospitals, 415 
services, repair to, 321 
sewerage undertaker, by or on behalf of, 
Soil 
statutory undertakers, by— 
(Glass ASSES 
Class B, 335 
(Cl E, 357 
Class D, 338 
Class E, 339 
Class F, 341, 342 
Class G, 344, 345 
Class H, 347 
Class I, 349 
Class J, 351 
telecommunications development— 
Class A, 397 
Class B, 399 
temporary buildings and uses— 
Class A, 296 
Class B, 298 
toll road facilities, 409, 410 
unadopted street, repair to, 320 
waste tipping at mine— 
Class A, 381 
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DEVELOPMENT ORDER —continued 
classes of permitted development—continued 
waste tipping at mine—continued 
Class B, 383 Class C, 284 
conditional grant, 254 recreational organisation members, by, 
consultation requirements included in, 253 404 
development not permitted — removal of material from 


DEVELOPMENT ORDER—continued 
development not permitted—continued 
minor operations—continued 


agricultural buildings and operations— 
Class A, 304 
Class B, 307 
Class E, 309 
amusement park, at, 406 
aviation development— 
Class A, 354 
Class E. 357 
Class E, 360 
changes of use— 
Class B, 288 
Class E, 292 
Class G, 295 
closed circuit television cameras, 418 
coal-mining development— 
Class C, 376 
Class D, 379 
demolition of buildings, 413 
driver information system operator, by, 
408 
dwelling house, development within 
curtilage of— 
Class A, 266 
Class B, 268 
Class C, 270 
(lees ID), 272 
Class E, 274 
Class G, 277 
Class H, 279 
electronic communications code network 
operator, by, 396 
English Heritage, by, 402 
Environment Agency, by, 330 
forestry buildings and operations, 312 
industrial and warehouse development— 
Class A, 314 
Ces lo Bile 
Class D, 319 
local authority development, 326 
local or private Act or order, under, 323 
mineral exploration— 
Class A, 387 
Class B, 390 
mining operations, ancillary to— 
Class A, 366 
Class B, 369 
(less ©, 571 
minor operations— 
Class A, 281 


mineral-working deposits, 393 
schools, colleges, universities and 
hospitals, 416 
sewerage undertaker, by or on behalf of, 
332 
statutory undertakers, by— 
Class A, 334 
Class B, 336 
Class E, 340 
Class F, 343 
Class G, 346 
Class H, 348 
Class I, 350 
(lees |, 352 
telecommunications development— 
Class A, 398 
Class B, 400 
temporary buildings and uses— 
Class A, 297 
Class B, 299 
toll road facilities, 411 
waste tipping at mine— 
Class A, 382 
Class B, 384 


direction restricting permitted 


development— 
article 4(1) direction— 
meaning, 258n® 
approval, exclusions from 
requirement, 259 
cancellation, 261 
local planning authority, by, approval 
for, 259 
notice requirements, 260 
power to give, 258 
statutory undertaker, development by, 
258 
article 4(2) direction— 
meaning, 262n* 
confirmation, 263 
developments subject to, 262 
notice requirements, 262, 263 
power to give, 262 
statutory undertaker, development by, 
262 
conservation area, in. See article 4(2) 
direction supra 
minerals, as to, 264 


electronic communications, use of, 257 
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DEVELOPMENT ORDER —ontinued DEVELOPMENT PLAN—continued 

general order, 252 England, in—continued 

incomplete development, completion of, development schemes—continued 

425 minerals and waste development 
limitations, subject to, 254 scheme, 100 
local development order— exercise of functions, 92 


meaning, 419 

annual monitoring report, 424 

conditions or limitations, 422 

development order provisions as to, 420 

directions as to, 421 

National Assembly's powers, 421 

permission granted by, 422 

power to make, 419 

preparation, 420 

revision, 423 

scope of, 419 

Secretary of State’s powers, 421 

permitted development under 1995 

iden 

article 1(5) land: meaning, 256 

article 1(6) land: meaning, 256 

classes. See classes of permitred 
development abore 

directions restricting. See direction 
restriction permitted development 
above 


joint committees— 
additional functions, 94 
constitution, 94 
dissolution, 95 
local development documents. See LOCAL 
DEVELOPMENT DOCUMENTS 
regulations, power to make, 92 
transitional arrangements 
development plan: meaning, 127 
local plans, 130 
minerals and waste local plans, 131 
new policy: meaning, 126 
old policy: meaning, 126 
plans and documents to be included in 
schemes, 132 
provisions for England generally, 125 
regulations, power to make, 125 
structure plans, 128 
transitional period as to development 
plans, 126 


electronic communications, use of, 257 unitary development plans, 129 
Ea e generally, 255 planning application, material consideration 
planning application, provisions as to, 448, in, 484 
452 
planning permission granted by, 254 
power to make, 252 
restrictions included in, 253 
revision or revocation, effect on incomplete 
development, 425 
special order, 252 


DEVELOPMENT PLAN 
meaning— 
Planning and Compulsory Purchase 
Act 2004, under, 91 
Town and Country Planning Act 1990, 


previous provisions under 1990 Act— 

conflict between or within plans, 209 

conformity between plans, 208 

continuation in force for transitional 
purposes, 148 

exercise of functions, 152 

local plans in England. See LOCAL PLAN 

status of plans, 153 

structure plans in England. See 
STRUCTURE PLAN 

supply and availability of documents etc, 
154 


under ES 
English districts outside Greater transitional arrangements— 
London, 151 transition from pre-1990 legislation in 


England and Wales, 212 
metropolitan counties, 149, 151 transition from 1990 to 1991 
Wales, 150 legislation in England and Wales, 

transitional period, during, 127 211 

blighted land, 978 transition from 1991 to 1994 

conflict of policies within, 91 legislation in Wales, 210 

England, in— unitary development plans in England 

annual monitoring report, 93 and Wales. See UNITARY 
development schemes— DEVELOPMENT PLAN 
local development scheme. See LOCAL regional spatial strategy. See REGIONAL 
DEVELOPMENT SCHEME SPATIAL STRATEGY 


Greater London, 149 
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DEVELOPMENT PLAN—continued 
spatial development strategy for Greater 
London. See SPATIAL DEVELOPMENT 
STRATEGY 
survey of area— 
county council in England, by, 90 
local planning authority, by, 89 
validity, proceedings questioning, 42 
Wales, in— 
annual monitoring report, 134 
exercise of functions, 133 
local development plan— 
meaning, 91, 135n1? 
adoption by local planning authority, 
144 
calling in of, 140, 141 
contents, 135 
default powers of National Assembly, 
142 
direction to modify, 139 
independent examination, 138 
joint local development plan, 137 
preparation, 135, 136 
review and revision, 145 
revocation, 146 
withdrawal before adoption, 143 
regulations, power to make, 133 
transitional arrangements, 147 


DISCONTINUANCE ORDER 

confirmation by Secretary of State or 
National Assembly, 549 

contravention, 596 

default powers of Secretary of State or 
National Assembly, 767 

discontinuance of use or alteration or 
removal of building or works, 
requiring, 546 

displacement of persons residing in 
premises, 546 

enforcement, 597, 768 

local planning authority's power to make, 
546 

mineral working, 756-758 

modifications, confirmation subject to, 549 

notice requirements, 548 

objections, 548 

offences and penalties, 596 

planning permission granted by, 547 

procedure for making, 548 

purchase notice. See PURCHASE NOTICE 

Secretary of State or National Assembly's 
power to make, 550 

statutory undertaker's operational land, 
1017 


DISTRICT COUNCIL 
local planning authority, as, 28 
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DOCK 
development not permitted, 336 
permitted development by statutory 
undertaker, 335 
DRAINAGE BODY 
meaning, 328n! 
permitted development by, 328 
DREDGING 
permitted development by statutory 
undertaker, 338 
DRIVER INFORMATION SYSTEM 
OPERATOR 
meaning, 407n2 
development not permitted, 408 
permitted development by, 407 
DWELLING HOUSE 
development not permitted — 
Class A, 266 
Class B, 268 
Clis (C, 270 
(Class D, 272 
Class lê, 274 
Chics EG. 277 
Class H, 279 
permitted development— 
Class A, 265 
Class B, 267 
Chess LO, 259 
Class ID), 271 
Class E, 273 
Cs 12, 275 
Class G, 276 
Class H, 278 
use class, 233 
EASEMENT 
new town, interference etc where land 
acquired for, 1367 
planning purposes, interference etc where 
land acquired for, 954, 955 
urban development, interference etc where 
land acquired for, 1467 
EC COUNCIL DIRECTIVES 
environment, as to, affecting town and 
country planning, 10 
major-accident hazards involving dangerous 
substances, 1211 
SEVESO II Directive, 1211 
ECCLESIASTICAL PROPERTY 
meaning, 1702, 1079nº, 1217n? 
conservation areas, 1079 
hazardous substance provisions, 1217 
listed buildings— 
compensation provisions, 1079 
exemption from provisions, 1101-1104 
service of notices, 1079 
planning provisions, 17 
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EIA DEVELOPMENT 
meaning, 488 
directions as to, 480 
EIA application— 
meaning, 491n8 
final decision, notification of, 508 
prohibition on grant without 
consideration of environmental 
information, 491 
time for determination, 532 
enforcement notice, 561 
environmental statement— 
meaning, 497 
appeal against planning decision etc 
without, 618 
application for planning permission 
without, procedure on, 495, 496 
availability for inspection, 507 
coples— 
availability, 505 
Secretary of State or National 
Assembly, to, on referral or 
appeal, 503 
enforcement appeal — 
statement submitted, where, 620 
without statement, 619 
further information— 
provisions generally, 506 
Secretary of State or National 
Assembly, to, on referral or 
appeal, 503 
notice of intention to submit, 500 
preparation— 
procedure facilitating, 500 
scoping direction of Secretary of State 
or National Assembly, 499 
scoping opinion of local planning 
authority, 498 
submission procedure — 
availability of copies, 505 
copy to Secretary of State or National 
Assembly on referral or appeal, 
503 
further information and evidence, 506 
local planning authority, submission 
to, 501 
publicity where submitted after 
planning application, 502 
Secretary of State or National 
Assembly, submission to, 504 
guidance as to, 487nº 
local planning authority, by, 509 
opinions, directions etc, availability for 
inspection, 507 


EIA DEVELOPMENT —continued 
planning permission— 
application for, without environmental 
statement— 
local planning authority, to, 495 
Secretary of State or National 
Assembly, referred to, 496 
prohibition on grant without 
consideration of environmental 
information, 491 
restriction of grant— 
new simplified planning zone scheme 
or enterprise zone order, by, 511 
old simplified planning zone scheme or 
enterprise zone order, by, 510 
provisions generally, 69 
regulations, power to make, 487 
ROMP application, 513 
Schedule 1 development: meaning, 489 
Schedule 2 development: meaning, 490 
screening— 
direction of Secretary of State or 
National Assembly, request for, 494 
opinion of local planning authority, 
request for, 493 
provisions generally, 492 
Schedule 2 development, selection 
criteria, 492 
significant transboundary effects, with— 
EEA state, in, affecting England or 
Wales, 515 
England or Wales, in, affecting other 
EEA state, 514 
simplified planning zone scheme, 426 
special cases— 
local planning authority development, 
509 
new simplified planning zone scheme or 
enterprise zone order, restriction of 
grant of permission by, 511 
old simplified planning zone scheme or 
enterprise zone order, restriction of 
grant of permission by, 510 
ROMP application, 513 
unauthorised development, 512 
unauthorised EIA development— 
meaning, 611 
appeal against enforcement notice, 
restrictions on grant of planning 
permission on, 611 
provisions generally, 512 


ELECTRICITY UNDERTAKING 
development not permitted, 346 
permitted development by, 344, 345 
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ELECTRONIC COMMUNICATIONS 
CODE NETWORK OPERATOR 
development not permitted, 396 
extinguishment of rights, preliminary 
notice, 1020 
permitted development by, 394, 395 


ENFORCEMENT NOTICE 
meaning, 44n!, 561 
appeal against— 
copy of notice to Secretary of State or 
National Assembly, 606 
determination, 609 
electronic communications, 6051? 
environmental statement submitted, 
where, 620 
final determination, 603n22 
grant or modification of planning 
permission on, 610, 611 
grounds for, 603 
hearings procedure— 
adjournment, 645 
appropriateness, 644 
date of hearing, 643 
decision, notification of, 647 
electronic communications, 642n® 
evidence, 645 
extension of time limits, 642n8 
hearing statement, questionnaire etc, 
642 
inspector: meaning, 642n15 
jurisdiction, 641 
local inquiry instead, 644 
notice requirements, 643 
participation, 645 
post-hearing, 646 
pre-hearing, 642 
provisions generally, 645 
remittal by court for rehearing and 
redetermination, 647 
reopening of hearing, 646 
report and recommendations, 646 
rules, application of, 641 
site inspection, 645 
starting date: meaning, 642nº 
High Court, to, 648, 649 
local inquiry. See LOCAL PLANNING 
INQUIRY (enforcement etc appeal) 
local planning authority's statement of 
submissions, 607 
notice of appeal, 603 
powers of Secretary of State or National 
Assembly, 609 
regulations, power to make, 604 
right of appeal, 603 
Secretary of State or National Assembly's 
statement of submissions, 608 
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ENFORCEMENT NOTICE—continued 


appeal against—continued 
special enforcement notice, 612 
starting date: meaning, 607n!2, 608n” 
statement of appeal, 605 
without environmental statement, 619 
written representations procedure— 
appeals questionnaire, 632n 
decision on appeal, 633 
electronic communications, 631 
extension of time limits, 632n” 
jurisdiction, 631 
notice requirements, 632n? 
procedure before determination of 
appeal, 632 
regulations, application of, 631 
representations by parties, 632nº 
starting date, 632n* 
third party representations, 632nº 
breach of, 569 
conservation area. See CONSERVATION 
AREA ENFORCEMENT NOTICE 
contents, 563, 564 
copy notices, 564 
correction or variation on appeal, 609 
cost of works required, 568 
Crown land, 572 
deemed grant of planning permission for 
development already carried out, 567 
default powers of local planning authority, 
568 
EIA development, 561 
execution of works required, 568 
listed building. See LISTED BUILDING 
ENFORCEMENT NOTICE 
non-compliance, 569 
offences and penalties, 569, 571 
planning permission after, effect of, 570 
power to issue, 561 
register of notices, 553, 554 
regulation 25 notice, 561 
remedial steps to be specified, 563 
replacement building, 565 
Schedule 1 or 2 development, 561 
Secretary of State or National Assembly, 
issue by, 562 
service of, 561 
special enforcement notice— 
meaning, 572 
appeal against, 612 
Crown land, provisions as to, 572 
subsequent development, 571 
tree preservation order, replacement of trees 
under— 
appeal against, 885, 886 
power to serve, 874 
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ENFORCEMENT NOTICE —continued 
validity, proceedings questioning, 44 
variation, 566 
withdrawal, 566 


ENGLISH HERITAGE 


acquisition of historic building etc by, 1064 


committees, 1058 
constitution, 1058 
corporate status, 1058 
development not permitted, 402 
endowments— 
gardens, as to, 1069 
power to accept, 1068 
establishinent, 1058 
functions, 1058 
grant by— 
acquisition of historic building etc by 
local authority etc, for, 1065 
preservation of historic building etc, 
for— 
power to make, 1060 
recovery of, 1062 
historic gardens, register of, 1070 
permitted development by, 401 
statutory consultee, as, 70n% 


ENGLISH NATURE 
statutory consultee, as, 70n10 


ENGLISH PARTNERSHIPS 
reconstitution, 1308 


ENTERPRISE ZONE 

authority — 
change of, 1501 
designation, 1495 
local planning authority, as, 34 

designation— 
modification of order, 1500 
order, power to make, 1495 
publicity, 1496 

entry powers, 1498 

modification of scheme etc— 
enterprise zone authority, by, 1499 
planning permission, effect on, 1503 
Secretary of State or National Assembly, 

by, 1500 

planning permission— 
designation order, under, 1502 
modification or termination of scheme, 

effect of, 1503 

provisions generally, 447 

scheme— 
adoption, 1493 
bodies able to prepare, 1491 
designation of enterprise zone, 1495 
draft scheme, preparation of, 1492 
entry powers, 1498 
inspection and copies, 1493 


ENTERPRISE ZONE—continued 


scheme—continued 

invitation to prepare, 1491 

modification, 1499 

publicity, 1492 

validity, proceedings questioning, 1494 
statutory concessions and exemptions, 1497 


ENVIRONMENT AGENCY 


development not permitted, 330 
permitted development by, 329 
statutory consultee, as, 70n® 


ENVIRONMENTAL ASSESSMENT 


meaning, 61n” 
adoption or submission of plan or 
programme, restriction on, 62 
caravan site, 1031 
consultation body: meaning, 60 
consultation procedures, 66 
determination by responsible authority — 
making of, 63 
publicity for, 64 
directions by Secretary of State or National 
Assembly for Wales— 
making of, 63 
publicity for, 64 
EIA development. See EIA DEVELOPMENT 
environmental report— 
meaning, 62n° 
contents, 65 
preparation, 65 
exclusion from requirement, 61 
modification of plan or programme, 
restriction on adoption or submission, 
62 
monitoring arrangements, 68 
other member states plan or programme, 
67 
particular developments, impact of, 69 
plans and programmes: meaning, 60 
post-adoption procedures, 68 
public consultees: meaning, 66n” 
regulations, application of, 60 
requirement for, 61 
responsible authority: meaning, 60 
ROMP application— 
meaning, 741 
additional information, provision of, 743 
appeal on non-determination of 
conditions, 744 
conditions, determination of, 744 
environmental statement, submission of, 
743 
mineral planning authority, by, 745 
minerals development, suspension of, 743 
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ENVIRONMENTAL 
ASSESSMENT -—ontinued 
ROMP application—continued 
planning permission, prohibition on grant 
without consideration of 
environmental information, 742 
regulations, application of, 741 
validity of decision, proceedings 
challenging, 742 
transboundary consultations, 66, 67 
FORESTRY 
Commission. See FORESTRY COMMISSION 
development not permitted, 312 
permitted development, 310, 311 
FORESTRY COMMISSION 
tree preservation order, 855 
FUEL OR FIELD GARDEN ALLOTMENT 
meaning, 934n!2 
appropriation for planning purposes, 947 
use and development where appropriated, 
962 
GARDEN 
endowment of, in England, 1069 
fuel or field garden allotment. See FUEL OR 
FIELD GARDEN ALLOTMENT 
historic gardens etc, register of-— 
England, 1070 
Wales, 1071 
GAS TRANSPORTER 
development not permitted, 343 
permitted development by, 341, 342 
GENERAL IMPROVEMENT AREA 
blighted land, 985 
GREATER LONDON 
joint planning committee, abolition of, 31 
spatial development strategy. See SPATIAL 
DEVELOPMENT STRATEGY 
HAZARDOUS SUBSTANCES 
authority— 
application of statutory provisions to, 
1216 
financial provisions, 1225 
maintenance of registers etc, 1221 
provisions generally, 1219 
receipt of application by, 1223 
special cases, 1220 
compensation, contribution as to, 1225 
consent. See HAZARDOUS SUBSTANCES 
CONSENT 
contravention of control— 
contravention notice. See HAZARDOUS 
SUBSTANCES CONTRAVENTION 
NOTICE 
Crown land, 1284 
injunction restraining, 1283 
offences and penalties, 1269 


HAZARDOUS SUBSTANCES—continued 
contravention of control—continued 
transitional exemptions, 1282 
controlled quantities— 
industrial chemical process, substance 
used in (Part C), 1233 
named substances (Part A), 1231n? 
provisions generally, 1230 
substances not specifically named 
(Para 169). 1252 
Crown land— 
meaning, 1214n? 
enforcement provisions, 1284 
entry powers, 1227 
existing provisions, 1214 
position after ending of general Crown 
immunity, 1215 
ecclesiastical property, 1217 
entry powers— 
additional rights and duties, 1229 
compensation for damage, 1229 
disclosure of trade secret etc, 1229 
warrant, under, 1228 
without warrant, 1227 
environmentally dangerous substances, 1232 
EU legislation, 1211 
explosives, 1232 
financial provisions, 1225 
flammable substances, 1232 
health and safety requirements, 1224 
industrial chemical process, used in 
(Part €) 123001295 
Judicial review of decisions etc, 1305 
legislation— 
Crown land, application to, 1214, 1215 
EU legislation, 1211 
planning provisions, application of, 1212 
provisions generally, 1210 
maladministration, 1305 
named substances (Part A), 1230, 1231 
not specifically named (Part B), 1230, 1232 
nuclear installation, 1210 
oxidising substances, 1232 
planning legislation, application of, 1212 
power to prescribe, 1230 
tadioactive substance, 1210 
registers— 
provisions generally, 1221 
See also HAZARDOUS SUBSTANCES 
CONSENT (register) 
regulations, power to make, 1213, 1230 
SEVESO II Directive, 1211 
statutory undertakers: meaning, 1218 
toxic substances, 1232 


HAZARDOUS SUBSTANCES CONSENT 
meaning, 1234 
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CONSENT—continued 
appeals— 
appointed person— 
meaning, 1297 
determination of appeal by Secretary 
of State or National Assembly 
instead, 1299 
local inquiry or hearing, 1301 
powers and duties, 1298 
regulations, power to make, 1297 
revocation of appointment and 
replacement, 1300 
determination, 1289 
documents accompanying, 1288 
hearings procedure, 1304 
procedure for making, 1288 
right of appeal, 1287 
time for, 1288 
written representations, determination 
by, 1303 
application for— 
appeal as to. See appeals above 
certificate as to applicant’s status, 1241 
consideration of, 1244 
consultation before determining, 1243 
continuation of consent, for. See 
continuation application below 
Crown, by, 1255-1257 
decision, notification of, 1247 
documents accompanying, 1238 
e, 1226, 1236 
hazardous substances authority, by, 1216 
inspection, 1238 
notice requirements, 1240, 1242 
owners notification, 1242 
prescribed form, 1238n* 
previous condition, without, 1258, 1259 
procedure, 1238 
publicity, 1240 
receipt by hazardous substances 
authority, 1223 
reference to Secretary of State or 
National Assembly, 1248 
regulations, power to make, 1237 
site map, 1238n° 
substance location plan, 1238nº 
time for determining, 1247 
certificates— 
applicant' status, 1241 
owner's notification, 1242 
change in control of land, 1263 
conditions— 
appeal as to. See appeals above 
deemed consent, as to, 1252, 1253 
power to impose, 1245 
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CONSENT—continued 
conditions—continued 
previous condition, application without, 
1258, 1259 
consultation requirements, 1243 
contents, 1246 
continuation application— 
change of control plan, 1264n* 
compensation on revocation or 
modification of consent, 1267 
determination, 1266 
fees, 1265 
prescribed form, 1264n? 
provisions generally, 1264 
reference to Secretary of State or 
National Assembly, 1268 
contravention notice. See HAZARDOUS 
SUBSTANCES CONTRAVENTION 
NOTICE 
Crown land— 
existing provisions, 1255 
transitional arrangements, 1257 
2004 Act, provisions under, 1256 
deemed consent— 
claim for, 1251 
conditions, 1252, 1253 
deemed grant, 1252 
established presence of hazardous 
substance, 1250 
establishment period: meaning, 1249 
government authorisation, 1254 
moveable container storage area plan, 
1251n° 
prescribed form of claim, 1251n? 
provisions generally, 1249 
site map, 1251n* 
vessel location plan, 1251n® 
entry powers, 1227-1229 
exemptions— 
list of, 1235 
regulations, power to make, 1234 
temporary exemption direction, 1236 
fees = 
consent application, for, 1239 
continuation of consent application, for, 
1265 
deemed application on appeal against 
contravention notice, 1294 
regulations, power to make, 1226 
government authorisation, 1254 
grant on appeal against hazardous substances 
contravention notice— 
fee for deemed application, 1294 
provisions generally, 1293 
grant or refusal, 1244 


References are to paragraph numbers; superior figures refer to notes 


530 Town and Country Planning Vol 46(2): Index 
ARA AAA ee 


HAZARDOUS SUBSTANCES HAZARDOUS SUBSTANCES 


CONSENT—continued 
hazardous substances authority, grant to, 
1216 
hazardous substances contravention notice, 
effect on, 1280 
health and safety requirements, 1224 
modification— 
appeal against hazardous substances 
contravention notice, on, 1293 
compensation provisions, 1262 
confirmation by Secretary of State or 
National Assembly, 1261 
power generally, 1260 
previous condition, application without— 
consideration of, 1259 
mode of, 1258 
register— 
contents, 1222 
duty to maintain, 1221 
index, 1222 
inspection, 1221 
location, 1222 
regulations, power to make, 1234 
requirement for, 1234 
revocation— 
change of control of land, on, 1263 
compensation provisions, 1262 
confirmation by Secretary of State or 
National Assembly, 1261 
power generally, 1260 
Secretary of State or National Assembly, 
reference of application to— 
continuation application, 1268 
provisions generally, 1248 
validity of decision etc, 1286 
temporary exemption direction, 1236 
validity of decision etc, 1286 


HAZARDOUS SUBSTANCES 


CONTRAVENTION NOTICE 
meaning, 1270 
appeals— 
appointed person, determination by, 
1302 
hearings procedure, 1304 
High Court, to— 
procedure, 1296 
right of appeal, 1295 
statement of case, 1295 
Secretary of State or National Assembly, 
to— 
appointed person, determination by, 
1302 
determination, 1292 
grant or modification of hazardous 
substances consent, 1293, 1294 


CONTRAVENTION 
NOTICE—continued 
appeals—continued 
Secretary of State or National Assembly, 
to—continued 
grounds for, 1290 
notice of appeal, 1291 
‘procedure for making, 1291 
right of appeal, 1290 
written representations, determination 
by, 1303 
contents, 1273 
continuing effect, 1281 
contravention of hazardous substances 
control, 1269 
cost of works, 1278 
enforcement notice provisions, application 
o 277 
execution of works, 1278 
extension of time limits, 1276 
hazardous substances consent, effect of, 
1280 
health and safety requirements, 1224 
non-compliance with, 1279 
offence and penalty, 1279 
power to issue, 1270 
register of notices, 1275 
regulations, power to make, 1272 
service of copies, 1274 
steps required by, 1273 
transitional exemptions, 1282 
validity, proceedings questioning, 1285 
variation, 1276 
withdrawal, 1271 


HEDGEROW 
preservation of, 848 


HIGHWAY 
meaning, 50n° 
advertisement on display structure, 809 
blighted land, 983 
development affecting, planning application 
for, 453 
new town, for, acquisition of land, 1334 


HIGHWAYS AGENCY 
statutory consultee, as, 70n!2 


HISTORIC BUILDING 
meaning, 1058n7 
acquisition— 
English Heritage, by, 1064 
grant to local authority etc for— 
English Heritage, by, 1065 
National Assembly, by, 1066 
Secretary of State or National Assembly, 
by, 1063 
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HISTORIC BUILDING—continued 
endowments, power to accept— 
English Heritage— 
gardens in England, 1069 
power generally, 1068 
Secretary of State or National Assembly, 
1067 
gardens— 
endowment of, in England, 1069 
registers— 
England, 1070 
Wales, 1071 
grading, 1092 
listing. See LISTED BUILDING 
preservation, grant for— 
England, 1060 
recovery of, 1062 
Wales, 1061 
relevant bodies— 

England. See ENGLISH HERITAGE 
Wales. See HISTORIC BUILDINGS 
COUNCIL FOR WALES 

HISTORIC BUILDINGS AND 
MONUMENTS COMMISSION FOR 
ENGLAND. See ENGLISH HERITAGE 

HISTORIC BUILDINGS COUNCIL FOR 
WALES 

constitution, 1059 
establishment, 1059 
functions, 1059n? 
preservation of historic building etc, grant 
oe 
power to make, 1061 
recovery of, 1062 
HOSPITAL 
development not permitted, 416 
permitted development, 415 
HOTEL 
advertisement displayed at, deemed 
consent, 795 
use class, 231 


HOUSING ACTION TRUST 
local planning authority, as, 36 


HUMAN RIGHTS 
town and country planning provisions, 
and, 7 
HYDRAULIC POWER UNDERTAKER 
development not permitted, 340 
permitted development by, 339 


INDUSTRIAL BUILDING 
meaning, 313n2 
development not permitted, 314 
permitted development— 
Class A, 313 
Class Cy O17 


INDUSTRIAL LAND 

meaning, 315n! 

development not permitted— 
(Chhiss 183, oS 
Class D, 319 

permitted development— 
Class B, 315 
(les ID) Sli) 


INJUNCTION 

breach of planning control, restraining, 585 

hazardous substances control, restraining 
contravention, 1283 

listed building, restraining works affecting, 
1151 

tree preservation order, restraining 
contravention, 876 


INLAND NAVIGATION UNDERTAKING 
development not permitted, 336 
permitted development by, 335 


INLAND WATERWAY 
permitted development, 337 


INNER URBAN AREA 
designated district— 
acquisition of land, loan for, 1411 
authority: meaning, 1411n! 
common ownership enterprise, loan or 
grant for, 1412 
co-operative enterprise, loan or grant 
for, 1412 
improvement areas. See improvement area 
below 
Secretary of State or National Assembly’s 
powers, 1410 
special areas. See special area below 
specified districts, 1410n° 
works, loan for carrying on, 1411 
improvement area— 
meaning, 1413n” 
amenities, loan or grant for improving, 
1414 
buildings, grant for converting or 
improving, 1415 
notice requirements, 1413 
procedure for declaring, 1413 
termination, 1416 
special area— 
meaning, 1418 
arrangements for determining action, 
power to enter into, 1417 
loan interest, grant towards, 1421 
rent, grant towards, 1420 
Secretary of State or National Assembly's 
powers, 1418 
site preparation, loan for, 1419 
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INNER URBAN AREA—continued 
special social needs — 
arrangements for determining action, 
power to enter into, 1417 
designation of districts. See designated 
district above 
special areas. See special area above 
urban development corporation' powers, 


1435 


JUDICIAL REVIEW 
conservation area decisions, 1209 
listed building decisions, 1209 
planning decisions etc, 650 
urban development and regeneration 
decisions, 1507 


LAND 
meaning, 2n'0 
acquisition. See ACQUISITION OF LAND; 
COMPULSORY ACQUISITION 
agricultural. See AGRICULTURAL LAND 
amenity of neighbourhood, adversely 
affecting— 
appeal against notice, 888 
execution and cost of works, 889 
non-compliance with notice, penalty 
for, 890 
proper maintenance, power to serve 
notice requiring, 887 
appropriation. See APPROPRIATION OF 
LAND 
blighted. See BLIGHTED LAND 
common. See COMMON (LAND) 
consecrated. See CONSECRATED LAND 
Crown. See CROWN LAND 
development control. See DEVELOPMENT 
CONTROL 
disposal— 
meaning, 38n® 
common land, 948 
exercise of powers, 950 
local authority's power, 948 
new town development corporation, by, 
1365, 1366 
open space, 949 
Secretary of State or National Assembly, 
by, 951 
urban development corporation, by, 
1466 
industrial. See INDUSTRIAL LAND 
information as to interests in, power to 
require, 53 
material change of use, 222 
operations or uses not involving 
development, 223 
use of: meaning, 221n* 


LAND AUTHORITY FOR WALES 
abolition, 964 

LANDS TRIBUNAL 
blight notice objection, reference as to, 996 


LICENCE 
caravan site. See CARAVAN SITE (licence) 


LIGHTHOUSE AUTHORITY 
development not permitted, 350 
permitted development by, 349 


LISTED BUILDING 
meaning, 1091 
acquisition— 
agreement, by, 1161 
compulsory. See compulsory acquisition 
below 
management of acquired building, 1162 
alteration or extension. See works affecting 
below 
ancient monuments etc, exemption from 
provisions, 1105 
architectural interest, 1092, 1093 
building preservation order, building 
formerly subject to, 1096 
certificate of immunity, 1095 
compensation— 
building preservation notice, loss or 
damage caused by, 1137 
calculation, 1138 
compulsory acquisition, on, 1158, 1159 
contribution as to, 1082 
disputed claim, 1138 
listed building consent, revocation or 
modification, 1136 
mortgage, interest subject to, 1138 
reduction on acquisition pursuant to 
purchase notice, 1145 
compilation and approval of lists, 1092 
compulsory acquisition— 
appropriate authority, 1154n* 
compensation— 
listed building consent, presumption as 
to, 1158 
minimum, where building deliberately 
left derelict, 1159 
Crown land, 1155 
extinguishment of rights over land, 1160 
management of acquired building, 1162 
powers generally, 1154 
procedure, 1157 
repairs notice as preliminary to, 1156 
stay of proceedings, 1157 
vesting of apparatus, 1160 
consent. See LISTED BUILDING CONSENT 
consultation requirements, 1092 
Crown land— 
meaning, 1075n? 
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LISTED BUILDING—continued 


Crown land—continued 
compulsory acquisition, 1155 
consent, application for, 1121-1124 
enforcement provisions, 1153 
existing provisions, 1075 
position after ending of general Crown 
immunity, 1076 
purchase notice, 1140 
damage to, oftence and penalty, 1168 
dangerous structure order, 1165 
delisting, application for, 1097 
demolition— 
meaning, 1109n? 
See also works aftecting below 
deposit of lists, 1094 
deterioration, prevention of— 
acquisition powers. See acquisition; 
compulsory acquisition above 
damage to building, offence and 
penalty, 1168 
repair and maintenance grants, 166, 1167 
urgent preservation, 1163-1165 
ecclesiastical exemption— 
meaning, 1102n! 
buildings retaining, 1102 
extent, 1103 
order restricting or excluding, 1101 
peculiars and other special cases, 1104 
provisions generally, 1101 
ecclesiastical property — 
compensation provisions, 1079 
exemption as to. See ecclesiastical 
exemption above 
service of notices, 1079 
electronic communications, 1072n” 
enforcement notice. See LISTED BUILDING 
ENFORCEMENT NOTICE 
entry powers — 
additional rights and duties, 1086 
compensation for damage, 1086 
Crown land, 1084 
disclosure of trade secret etc, 1086 
warrant, under, 1085 
without warrant, 1083 
exemption from provisions— 
ancient monuments etc, 1105 
ecclesiastical exemption. See ecclesiastical 
exemption above 
financial provisions, 1082 
grading of historic buildings, 1092 
historic interest, 1092, 1093 
injunction restraining works, 1151 
judicial review of decision, 1209 
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LISTED BUILDING—continued 


listing— 
building formerly subject to building 
preservation order, 1096 
building not intended to be listed, 
certificate of immunity, 1095 
compilation and approval of lists, 1092 
delisting, 1097 
deposit and publication of lists, 1094 
procedure, 1093n? 
selection criteria, 1093 
temporary, 1098—1100 
maladministration, 1209 
owners rights— 
compensation. See compensation above 
purchase notice. See LISTED BUILDING 
PURCHASE NOTICE 
planning legislation, application of— 
Crown land, 1075, 1076 
local planning authority land and works, 
1077 
provisions generally, 1072 
planning permission— 
meaning, 1095n! 
Greater London, reference of application 
to English Heritage, 1108 
publicity for application affecting 
building' setting, 1107 
special considerations, 1106 
publication of lists, 1094 
purchase notice. See LISTED BUILDING 
PURCHASE NOTICE 
regulations and orders, power to make, 
1074 
repainting, 1109n* 
repair or maintenance grant— 
local authority's power to make, 1166 
recovery of, 1167 
repairs notice, 1156 
selection criteria for listing, 1093 
settled land, 1080 
special planning considerations — 
duty to consider, 1107 
Greater London, reference of application 
to English Heritage, 1108 
publicity for application affecting 
building' setting, 1107 
spot listing, 1092 
statutory undertaker: meaning, 1081 
temporary listing. See BUILDING 
PRESERVATION NOTICE 
urgent works— 
dangerous structure order, 1165 
policy guidance, 1163n4 
provisions generally, 1163 
recovery of expenses, 1164 
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LISTED BUILDING —continued 
validity of instruments, decisions and 
proceedings— 
consents etc, 1087 
enforcement notices, 1089 
orders and decisions, 1088 
proceedings questioning, 1090 
works affecting— 
authorisation, 1109 
enforcement notice. See LISTED 
BUILDING ENFORCEMENT NOTICE 
injunction restraining, 1151 
offences and penalties, 1110 
restrictions, 1109 
written consent. See LISTED BUILDING 
CONSENT 


LISTED BUILDING CONSENT 
meaning, 1109 
appeals— 
appointed person— 
meaning, 1199 
appeals determinable by, 1200 
determination of appeal by Secretary 
of State or National Assembly 
instead, 1202 
excluded classes of appeal, 1200 
jurisdiction, 1200 
local inquiry or hearing, 1204 
powers and duties, 1201 
provisions generally, 1199 
revocation of appointment and 
replacement, 1203 
transferred appeals: meaning, 1199 
determination, 1189 
hearings procedure, 1207 
notice of appeal, 1188 
procedure for making, 1188 
regulations, power to make, 1187 
right of appeal, 1186 
written representations, determination 
by, 1206 
application for— 
appropriate planning authority, 1111 
certificate as to applicant’s status etc— 
contents, 1114 
false or misleading statement, 1187 
regulations, power to make, 1113 
types of, 1114 
Crown land— 
existing provisions, 1121 
transitional provisions, 1124 
urgent works, 1123 
2004 Act, under, 1122 
decision— 
grant or refusal, 1128 
notice requirements, 1128 
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LISTED BUILDING CONSENT—continued 


application for—continued 
decision—continued 
time for, 1127 
declining to determine— 
overlapping application, 1126 
subsequent application, 1125 
directions disapplying notification 
i requirements— 
England, 1118 
Wales, 1119 
form and contents, 1112 
grant or refusal, 1128 
local planning authority, by, 1078 
making of, 1111 
notification of— 
general power of Secretary of State or 
National Assembly to direct, 1120 
London borough councils duty, 1117 
provisions generally, 1112 
Secretary of State or National 
Assembly, to, 1116 
overlapping application, power to decline 
to determine, 1126 
procedure on receipt, 1112 
reference to Secretary of State or 
National Assembly, 1115 
regulations, power to make, 1111 
subsequent application, power to decline 
to determine, 1125 
time for determining, 1112, 1127 
Transport and Works Act 1992, under, 
1111 
certificate as to applicant's status etc, 1113, 
1114 
conditions— 
demolition, as to, 1130 
discharge, 1131 
duration of consent, 1129 
power to impose, 1128, 1130 
scope of, 1130 
variation, 1131 
Crown land, 1121—1124 
duration, 1129 
listed building enforcement notice, effect 
on, 1150 
modification— 
compensation, 1136 
local planning authority, by— 
opposed case, 1133 
powers generally, 1132 
unopposed case, 1134 
Secretary of State or National Assembly, 
by, 1135 
offences and penalties, 1110 
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LISTED BUILDING CONSENT—continued 
purchase notice on refusal etc. See LISTED 
BUILDING PURCHASE NOTICE 
requirement for, 1109 
revocation— 
compensation, 1136 
local planning authority, by— 
opposed case, 1133 
powers generally, 1132 
unopposed case, 1134 
Secretary of State or National Assembly, 
by, 1135 
Secretary of State or National Assembly— 
notification of application— 
directions disapplying requirements, 
1118, 1119 
general power to direct, 1120 
provisions generally, 1116, 1117 
reference of application to, 1115 
revocation or modification of consent, 
1135 
validity, 1087, 1088 


LISTED BUILDING ENFORCEMENT 
NOTICE 
meaning, 1146 
appeals— 
appointed person— 
meaning, 1199 
appeals determinable by, 1200 
determination of appeal by Secretary 
of State or National Assembly 
instead, 1202 
excluded classes of appeal, 1200 
jurisdiction, 1200 
local inquiry or hearing, 1204 
powers and duties, 1201 
provisions generally, 1199 
revocation of appointment and 
replacement, 1203 
transferred appeals: meaning, 1199 
hearings procedure, 1208 
High Court, to— 
permission to appeal, application for, 
1196 
procedure, 1196 
right of appeal, 1195 
rules, power to make, 1195 
statement of case, 1195 
Secretary of State or National Assembly, 
[O 
appointed person, determination by. 
See appointed person supra 
determination, 1194 
grounds for, 1191 
notice of appeal, 1193 
procedure, 1193 


LISTED BUILDING ENFORCEMENT 
NOTICE —continued 
appeals—continued 
Secretary of State or National Assembly, 
to—continued 
regulations, power to make, 1192 
right of appeal, 1191 
written representations, determination 
by, 1205 
contents, 1146 
Crown land, 1153 
electronic communications, 1146 
execution of works required, 1148 
extension of specified period, 1147 
listed building consent, effect of, 1150 
non-compliance, 1149 
offence and penalty, 1149 
power to issue— 
local planning authority, 1146 
Secretary of State or National Assembly, 
1152 
public health legislation, application of, 
1148n! 
Secretary of State or National Assembly, 
issue by, 1152 
time for service, 1146 
validity, 1089 
withdrawal, waiver etc, 1147 


LISTED BUILDING PURCHASE NOTICE 
meaning, 1139 
action on— 
council or authority served, by, 1141 
Secretary of State or National Assembly, 
by, 1143, 1144 
conditional grant of listed building consent, 
on b9 
confirmation, 1143, 1144 
Crown land, 1140 
power to serve, 1139 
reduction in compensation, 1145 
reference to Secretary of State or National 
Assembly, procedure on, 1142 
refusal of listing building consent, on, 1139 
statutory conditions, 1139 
time for service, 1139 


LOCA 
development not permitted, 323 
permitted development under, 322 


LOCAL AUTHORITY 

meaning, 3n? 

acquisition of land for planning purposes— 
agreement, by, 937 
compulsory acquisition, 934, 935 
exchange purposes, 938 

advertisement displayed by, deemed 

consent, 791 
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LOCAL AUTHORITY —continued LOCAL DEVELOPMENT 


caravan site— 
management, 1054 
power to provide, 1053 
compulsory acquisition for planning 
purposes, 934, 935 
contribution by, as to planning and 
development expenses, 50 
development not permitted, 326 
disposal of acquired etc land, 948 
permitted development by, 324, 325 
planning. See LOCAL PLANNING 
AUTHORITY 


LOCAL DEVELOPMENT DOCUMENTS 
meaning, 92n” 
adopted proposals map: meaning, 96n?”, 
ope 
adoption by local planning authority— 
availability of adopted documents, 122 
development plan document, 121 
direction not to adopt, 114, 115 
requirement for, 101 
supplementary planning document, 120 
withdrawal before, 119 
approval by Secretary of State— 
availability of approved documents, 122 
requirement for, 101 
area action plan: meaning, 101 
conformity requirements, 102, 105 
consultation and public participation, 109 
112 
core strategy: meaning, 96n*, 101 
development plan document— 
meaning, 96n* 
adoption, 121 
calling in of— 
direction by Secretary of State, 116 
Secretary of State's decision on 
called-in document, 117 
default power of Secretary of State, 118 
direction not to adopt, 115 
independent examination, 108 
post-submission publicity and 
representations, 111 
post-submission site allocation 
representations, 112 
pre-submission consultation and public 
participation, 110 
direction to modify, 113 
form and contents, 102 
independent examination of development 
plan document, 108 
joint local development document— 
meaning, 106 
independent examination, 107 
statutory provisions, application of, 106 


DOCUMENTS -—continued 
Joint local development 
document—continued 
withdrawal from agreement to prepare, 
107 
local development scheme, in, 96, 101 
policies within— 
conflict between, 101 
conformity requirements, 102 
preparation, 104 
regional strategy, conformity with, 105 
regulations, power to make, 101, 104 
revision, 123 
revocation, 124 
Secretary of State’s powers— 
calling in of development plan 
document, 116, 117 
default power as to development plan 
documents, 118 
direction not to adopt document, 114, 
115 
direction to modify document, 113 
site allocation policy: meaning, 96n? 
statement of community involvement, 103 
submission proposals map: meaning, 101n13 
sub-title, 102 
supplementary planning document— 
meaning, 96n? 
adoption, 120 
direction not to adopt, 114 
public participation before adoption, 109 
title, 102 
transitional arrangements, 132 
withdrawal before adoption, 119 


LOCAL DEVELOPMENT PLANNING. See 


DEVELOPMENT PLAN; LOCAL PLANNING 
AUTHORITY 


LOCAL DEVELOPMENT SCHEME 


meaning, 96 

bringing into effect, 98 

contents, 96 

inspection and publicity, 98, 99 

local development documents. See LOCAL 
DEVELOPMENT DOCUMENTS 

preparation, 96 

revision, 99 

Secretary of State’s powers, 97 


LOCAL HIGHWAY AUTHORITY 


meaning, 39121 
permitted development by, 327 


LOCAL INQUIRY 


planning matters, into. See LOCAL 
PLANNING INQUIR Y 


LOCAL PLAN 


meaning, 195 
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LOCAL PLAN—continued LOCAL PLANNING 


adoption of proposals, 204 
alteration, 199 
approval of called-in proposals, 207 
blighted land, 979 
calling in of proposals for approval, 206 
conflict between or within plans, 209 
conformity with structure plan, 208 
contents, 195 
default powers of Secretary of State, 179 
deposit of proposals, 201 
directions— 
calling in proposals for approval, 206 
modification of proposals, requiring, 205 
power to give, 177 
disregard of certain representations, 182 
enterprise zone, in, review of, 181 
hearing, 202 
inspection, 201 
joint plan, 198 
local inquiry, 202 
minerals local plan— 
meaning, 196 
preparation, 196 
transitional arrangements under 2004 
Act, 131 
waste policies, 197 
modification of proposals, direction 
requiring, 205 
notice of intention to adopt, 203 
pre-deposit consultation, 200 
preparation, 195 
regulations, power to make, 177 
rejection of called-in proposals, 207 
replacement, 199 
statutory provisions, application of, 176 
supplementary planning guidance, 195 
survey of planning area, 178 
transitional arrangements under 2004 Act, 
130 
urban development corporation, restrictions 
as to, 180 
waste local plan— 
meaning, 197n® 
preparation, 197 
transitional arrangements under 2004 
Act, 131 
waste policies, 197 


LOCAL PLANNING AUTHORITY 
meaning, 2n!, 89n!, 775n*, 1073 
advertisement displayed by, deemed 

consent, 792 
annual monitoring report— 
England, in, 93 
Wales, in, 134 
Broads Authority, 33 


AUTHORITY —continued 
consultation requirements, 39 
county matter: meaning, 38 
development by— 
discharge of functions, arrangements for, 
896 
environmental impact assessment 
regulations, application of, 892 
interested planning authority: meaning, 
891nº 
other consents, application for, 897 
planning application— 
arrangements for discharge of 
functions, 896 
provisions generally, 893 
publicity and consultation, 894 
planning permission— 
application for. See planning 
application supra 
effect, 895 
regulations, power to make, 891 
statutory provisions, application of, 891, 
892 
statutory undertaker, as, 898 
development control. See DEVELOPMENT 
CONTROL 
development plan. See DEVELOPMENT PLAN 
distribution of functions between 
authorities, 39 
England, 28 
enterprise zone authority, 34 
entry powers, 57 
executive, restrictions on exercise of 
functions by, 40 
exercise of functions— 
development control functions— 
England, 213-215 
Wales, 216 
distribution between authorities, 39 
executive, by, restrictions on, 40 
local development functions— 
England, 92 
previous legislation, under, 152 
Wales, 133 
expenses, contribution by local authority or 
statutory undertaker as to, 50 
Greater London, 31 
housing action trust, 36 
investigation by local government 
commission, 41 
joint planning board— 
meaning, 30 
acquisition of land by, 942 
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LOCAL PLANNING 
AUTHORITY —continued 
joint planning board—continued 
constitution— 
board holding land for planning 
purposes, 943 
provisions generally, 30 
London borough, 28 
mineral planning authority, 29 
National Park authority, 32 
planning permission. See PLANNING 
PERMISSION 
provisions generally, 28 
survey of area by, 89 
united district, joint planning board, 30 
urban development corporation, 35, 1464 
Urban Regeneration Agency, 37 
validity of permission, order, notice etc, 
grounds for questioning, 45 
Wales, 28 


LOCAL PLANNING INQUIRY 
advertisement control— 
adjournment of inquiry, 843 
date, time and place, 838 
decision, notification of, 846 
government representatives, 841 
local authority representatives, 842 
notice requirements, 838 
persons entitled to appear, 840 
post-inquiry procedure, 845 
pre-inquiry procedure, 839 
procedure at inquiry, 843 
reopening of inquiry, 845 
report and recommendations, 845 
rules, application of, 837 
site inspection, 844 
statements to be served before inquiry, 
839 
appeal determined by inspector, before— 
adjournment of inquiry, 692 
assessor, appointment of, 687n!2 
date of inquiry, 690 
decision, notification of, 694 
electronic communications, 687n!* 
enforcement etc appeal. See enforcement 
etc appeal below 
evidence, 691 
government etc representatives, 691n* 
notice requirements, 690 
persons entitled to appear, 691n? 
post-inquiry procedure, 693 
pre-inquiry meeting, 688 
pre-inquiry procedure, 687 
procedure at inquiry, 692 
proof of evidence, 691nº 


LOCAL PLANNING INQUIRY—continued 


appeal determined by inspector, 
before—continued 
quashing of decision, procedure 
following, 694 
reopening of inquiry, 693 
rules, application of, 686 
site inspection, 692 
statement of case, 689 
statement of common ground, 691n® 
statement of matters, 688 
timetable for proceedings, 687n!! 
costs— 
inquiry arranged but not taking place, 
655 
London inquiry, 657 
no inquiry held, where, 656 
qualifying procedures, 658 
decision by Secretary of State or National 
Assembly, before— 
enforcement etc appeal. See enforcement 
etc appeal below 
major infrastructure project in England. 
See major infrastructure project below 
other referred application or appeal. See 
referred application or appeal below 
discretionary inquiry, 653 
enforcement etc appeal— 
decision by Secretary of State or National 
Assembly, inquiry before— 
adjournment, 674 
assessor, appointment of, 669n!? 
date of, 672 
decision, notification of, 676 
electronic communications, 669n15 
evidence, 673 
government etc representatives, 673nº 
notice requirements, 672 
outline statement, 670 
persons entitled to appear, 673nº 
post-inquiry procedure, 675 
pre-inquiry meeting, 670 
pre-inquiry procedure, 669 
procedure at, 674 
proof of evidence, 673n” 
remittal of appeal, procedure 
following, 676 
reopening, 675 
report and recommendations, 675 
rules, application of, 668 
site inspection, 674 
statement of case, 671 
statement of common ground, 673n!º 
timetable for proceedings, 669n!2 
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LOCAL PLANNING INQUIRY—continued 


enforcement etc appeal —continued 
determination by inspector, inquiry 
before— 
adjournment, 701 
assessor, appointment of, 696n1% 
date of, 699 
decision, notification of, 703 
electronic communications, 696n!2 
evidence, 700 


government etc representatives, 700n” 


notice requirements, 699 
persons entitled to appear, 700n° 
post-inquiry procedure, 702 
pre-inquiry meeting, 697 
pre-inquiry procedure, 696 
procedure at, 701 
proof of evidence, 700n® 
remittal of appeal, procedure 
following, 703 
reopening, 702 
rules, application of, 695 
site inspection, 701 
statement of case, 698 


statement of common ground, 700n? 


statement of matters, 697 
timetable for proceedings, 696n? 
evidence, 654 
fairness, 654 
local plan, into, 202 
major infrastructure project— 
adjournment of inquiry, 665 
assessor, appointment of, 660n!° 
cross-examination, 665 
date of inquiry, 663 
decision, notification of, 667 
electronic communications, 660n* 
evidence, 664 
government etc repggsentatives, 664n? 
mediation procedure, 660n!° 
notice requirements, 663 
outline statement, 661 
persons entitled to appear, 664n? 
post-inquiry procedure, 666 
pre-inquiry meeting, 661 
pre-inquiry procedure, 660 
procedure at inquiry, 665 
proof of evidence, 664n* 
quashing of decision, procedure 
following, 667 
registration of persons interested in 
participating, 660n® 
reopening of inquiry, 666 
report and recommendations, 666 
rules, application of, 659 
site inspection, 665 


LOCAL PLANNING INQUIRY—continued 


major infrastructure project—continued 
statement of case, 662 
statement of common ground, 664n° 
technical adviser, appointment of, 660n? 
timetable for proceedings, 660n'4 
natural justice, 654 
new town, as to, 1312 
planning inquiry commission, by, 709 
Planning Inspectorate, 21 
power to hold, 651 
procedure generally, 654 
public inquiry, 651, 652 
qualifying procedure, costs of, 658 
referred application or appeal— 
adjournment of inquiry, 683 
assessor, appointment of, 678n!! 
date of inquiry, 681 
decision, notification of, 685 
electronic communications, 678n!3 
evidence, 682 
government etc representatives, 682n* 
notice requirements, 681 
outline statement, 679 
persons entitled to appear, 682nº 
post-inquiry procedure, 684 
pre-inquiry meeting, 679 
pre-inquiry procedure, 678 
procedure at inquiry, 683 
proof of evidence, 682n° 
quashing of decision, procedure 
following, 685 
reopening of inquiry, 684 
report and recommendations, 684 
rules, application of, 677 
site inspection, 683 
statement of case, 680 
statement of common ground, 682nº 
timetable for proceedings, 678n w 
representative at, where public access 
restricted, 652 
simplified planning zone scheme, into, 437, 
438 
transferred planning appeal, into, 626 
unitary development plan, into, 165 
validity of final decision, proceedings 
challenging, 654 


LONDON BOROUGH COUNCIL 


local planning authority, as, 28 


MAJOR INFRASTRUCTURE PROJECT 


meaning, 659n!0 
local inquiry. See LOCAL PLANNING 
INQUIRY (major infrastructure project) 
planning application— 
inspectors, 482 
provisions generally, 481 
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MINE 
meaning, 31302 
mining operations. See MINING 
OPERATIONS 
waste tipping— 
development not permitted — 
Class A, 382 
Class B, 384 
permitted development— 
Class A, 381 
Class B, 383 


MINERAL EXPLORATION 

meaning, 385n! 

development not permitted— 
Class A, 387 
Class B, 390 

permitted development— 
Class A, 385, 386 
Class B, 388, 389 
direction restricting, 264 


MINERAL PLANNING AUTHORITY 
meaning, 29 
discontinuance order, power to make, 757 
entry and enforcement powers, 768 
periodic review by— 
cessation of mineral permission, 751 
compensation provisions, 755 
conditions to which mineral permission 
relating to mining site to be subject, 
application to determine, 750 
duty to carry out, 746 
first review date— 
meaning, 747 
postponement, application for, 749 
mineral permission: meaning, 746nº 
mining site: meaning, 746 
notice of first periodic review, service 
of, 748 
policy guidance, 746n” 
reference of application to Secretary of 
State or National Assembly, 752 
second and subsequent reviews, 754 
two or more applicants, 753 
prohibition order, power to make, 759 
ROMP application by, 745 
suspension order— 
power to make, 762 
review, 765 
revocation, 766 
supplementary order, 763 


MINERALS 
deposit of mineral waste— 
meaning, 16n? 


MINERALS—continued 


deposit of mineral waste—continued 
compensation for restrictions. See 
PLANNING COMPENSATION 
(mineral working and waste 
depositing restrictions) 
discontinuance order— 
default powers of Secretary of State or 
“National Assembly, 767 
enforcement, 768 
modification of statutory provisions, 
756 
planning permission granted by, 758 
power to make, 757 
restoration condition, 757 
minerals and waste development 
scheme, 100 
planning permission. See planning 
permission below 
prohibition order— 
aftercare condition, 759 
confirmation by Secretary of State or 
National Assembly, 761 
default powers of Secretary of State or 
National Assembly, 767 
enforcement, 768 
notice requirements, 760 
objections, 760 
power to make, 759 
procedure for making, 760 
requirements to be specified, 759 
statutory provisions, power to modify, 16 
suspension order— 
confirmation and coming into effect, 
764 
default powers of Secretary of State or 
National Assembly, 767 
enforcement, 768 
local land charge, as, 764 
power to make, 762 
registration, 764 
resumption of development after, 766 
review, 765 
revocation, 766 
supplementary order, 763 
development control— 
deposit of mineral waste. See deposit of 
mineral waste above 
mineral exploration. See MINERAL 
EXPLORATION 
mineral planning authorities. See 
MINERAL PLANNING AUTHORITY 
mineral working. See winning and 
working below 
planning permission. See planning 
permission below 
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MINERALS—continued MINERALS—continued 
development control—continued planning permission—continued 


removal of material from deposits. See 
removal of material from 
mineral-working deposits below 


statutory provisions, power to modify, 16 
exploration for. See MINERAL 


EXPLORATION 


planning permission— 


aftercare condition— 
meaning, 712 
certificate of compliance, 715 
consultation requirements, 714 
expenses of compliance, recovery of, 
716 
power to impose, 712 
required standard: meaning, 713 
revocation or modification of 
permission, on, 717 
application for, notification of, 710 
conditions— 
aftercare condition. See aftercare 
condition supra 
duration of development, 711 
old mineral planning condition, 734, 
735 
old mining permission, 720 
restoration, 712 
discontinuance order, granted by, 758 
old mineral planning permission granted 
between 1948 and 1982— 
advertisement of lists, 730 
appeals, 740 
application for inclusion in first list of 
sites not originally included, 731 
cessation, 736 
compensation provisions, 739 
conditions, application for approval, 
734 
dormant site: meaning, 727 
electronic communications, 731n® 
environmental impact assessment. See 
ENVIRONMENTAL ASSESSMENT 
(ROMP application) 
first list of mineral sites, preparation 
of, 728 
mineral site: meaning, 726 
notice of determination of conditions, 
additional information 
accompanying, 735 
notice of preparation of lists, service 
of, 733 
Phase I site: meaning, 727 
Phase II site: meaning, 727 
postponement of date specified for 
review, 732 


old mineral planning permission granted 
between 1948 and 1982—continued 
reference of application to Secretary of 
State or National Assembly, 737 
second list of active Phase II sites, 
preparation of, 729 
two or more applicants, 738 
old mining permission granted under 
development orders between 1943 
and 1948— 
meaning, 718 
appeals, 724, 725 
application for registration, 719 
cessation, 718 
conditions, 720 
Crown land, 723 
determination of application, 721 
effect, 718 
environmental impact assessment. See 
ENVIRONMENTAL ASSESSMENT 
(ROMP application) 
reference of application to Secretary of 
State or National Assembly, 722 
registration, 721 
periodic review— 
cessation of mineral permission, 751 
compensation provisions, 755 
conditions to which mineral 
permission relating to mining site 
to be subject, application to 
determine, 750 
duty to carry out, 746 
first review date: meaning, 747 
mineral permission: meaning, 746n? 
mining site: meaning, 746 
notice of first periodic review, service 
of, 748 
policy guidance, 746n” 
postponement of first review date, 
application for, 749 
reference of application to Secretary of 
State or National Assembly, 752 
second and subsequent reviews, 754 
two or more applicants, 753 
revocation or modification, 717 


removal of material from mineral-working 


deposits— 
development not permitted, 393 
permitted development— 

Class A, 391 

Class B, 392 


direction restricting, 264 


winning and working— 


meaning, 16n? 
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MINERALS—continued 
winning and working—continued 
agricultural purposes, for, permitted 
development, 308 
compensation for restrictions. See 
PLANNING COMPENSATION 
(mineral working and waste 
depositing restrictions) 
discontinuance order— 
default powers of Secretary of State or 
National Assembly, 767 
enforcement, 768 
modification of statutory provisions, 
756 
planning permission granted by, 758 
power to make, 757 
restoration condition, 757 
minerals and waste development 
scheme, 100 
planning permission. See planning 
permission above 
prohibition order— 
aftercare condition, 759 
confirmation by Secretary of State or 
National Assembly, 761 
default powers of Secretary of State or 
National Assembly, 767 
enforcement, 768 
notice requirements, 760 
objections, 760 
power to make, 759 
procedure for making, 760 
requirements to be specified, 759 
statutory provisions, power to modify, 16 
suspension order— 
confirmation and coming into effect, 
764 
default powers of Secretary of State or 
National Assembly, 767 
enforcement, 768 
local land charge, as, 764 
power to make, 762 
registration, 764 
resumption of development after, 766 
review, 765 
revocation, 766 
supplementary order, 763 


MINING OPERATIONS 
meaning, 220, 297n2 
coal mining. See COAL-MINING 
OPERATIONS 
development not permitted — 
Class A, 366 
Class B, 369 
@lass C, 371 
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MINING OPERATIONS—continued 
permitted development— 
Class A, 365 
Class B, 367, 368 
Class C, 370 


MORTGAGEE 
blight notice, power to serve, 1004 


NATIONAL ASSEMBLY FOR WALES 
acquisition of land for planning purposes— 
agreement, by, 940 
compulsory acquisition, 939 
appeal to, against planning decision. See 
under PLANNING APPEAL 
completion notice, power to serve, 540 
discontinuance order, power to make, 550 
disposal of acquired land, 951 
enforcement notice, power to issue, 562 
historic buildings— 
endowments, power to accept, 1067 
grant to local authority etc for 
acquisition of, 1066 
power to acquire, 1063 
listed buildings, powers as to. See under 
LISTED BUILDING 
local development plan, powers as to, 139— 
142 
planning functions, 20 
simplified planning zone scheme, default 
powers as to, 446 
stop notice, service of, 580 
sustainable development, duty to promote, 


6 
unitary development plan, default powers as 
to, 174 


urban regeneration etc, financial assistance 
for, 1504, 1505 


NATIONAL PARK AUTHORITY 
acquisition of land by agreement, 937 
compulsory acquisition for planning 
purposes, 934 

hazardous substances authority, as, 1219, 
1220 

local planning authority, as, 32 


NEW TOWN 
meaning, 1315n? 
accounts— 
audit, 1403 
Commission or development 
corporation, by, 1402 
Secretary of State or National Assembly, 
by, 1404 
acquisition of land— 
compulsory acquisition. See compulsory 
acquisition; compulsory purchase 
order below 
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NEW TOWN—continued 
acquisition of land—continued 
consecrated etc land— 
burial grounds, 1369 
consecrated land, 1368 
regulations, power to make, 1370 
development corporation, by. See NEW 
TOWN DEVELOPMENT 
CORPORATION (acquisition of land) 
easements etc, power to override, 1367 
open spaces etc, use of, 1371 
operational land of statutory undertaker. 
See under compulsory purchase order 
below 
possession of houses, 1372 
public right of way— 
objection to order, 1380 
order extinguishing, 1374 
telegraphic lines, 1375 
trunk road, for, 1373 
appropriate minister: meaning, 1314 
architectural or historic interest, features 
of, 1358 
blighted land— 
meaning, 981 
Secretary of State or National Assembly's 
power to acquire, 1007, 1355 
Central Lancashire, 131012 
Commission. See COMMISSION FOR THE 
NEW TOWNS 
compulsory acquisition— 
common land etc, 1335 
compensation, 1350 
entry powers, 1336 
extinguishment of rights, 1356 
highways, for, 1334 
legislation, application of— 
blighted land, 1355 
Compulsory Purchase Act 1965... 
1352 
Land Compensation Act 1961... 
1353 
Railways Clauses Consolidation 
Act 1845... 1353 
operational land of statutory undertaker. 
See under compulsory purchase order 
below 
order for. See compulsory purchase order 
below 
vesting declaration, purchase order 
providing for, 1354 
compulsory purchase order — 
meaning, 1337n! 


NEW TOWN—continued 
compulsory purchase order—continued 


confirmation, 1341 
contemporaneous proceedings, 1340 
date of operation, 1349 
form and contents, 1337 
local authority land, 1343 
National Trust land, 1343 
objections, 1339 
operational land of statutory 
undertaker— 
compensation, 1351 
development corporation or local 
highway authority, acquisition 
by, 1345 
objections, 1347 
operational land: meaning, 1344 
power to challenge acquisition, 1348 
Secretary of State or National 
Assembly, acquisition by, 1346 
publicity, 1337 
validity, 1349 


consultation before development, 1363 
designation order— 


contemporaneous proceedings, 1340 

date of operation, 1318 

inclusion of existing town etc, 1315 

local inquiry, 1316 

local land charge, as, 1317 

making of, 1317 

notice requirements, 1316, 1317 

power to make, 1315 

preliminary procedure, 1316 

publicity, 1317 

reduction of designated area, 1319, 1320 

united district for public health 
purposes, 1321 

validity, proceedings questioning, 1318 


development control — 


consultation requirements, 1363 

directions restricting permitted 
development, 1362 

entry powers, 1364 

exceptions from permitted development, 
1361 

features of special architectural or historic 
interest, 1358 

frontages and abutments, 1359 

permitted development, 1360 

provisions generally, 1357 

special development order, 1357 


development corporation. See NEW TOWN 


DEVELOPMENT CORPORATION 


acquisition by Secretary of State or 
National Assembly, 1338 
common land etc, 1342 


entry powers, 1364 
frontages and abutments, 1359 
Hatfield, 1310n? 
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NEW TOWN—continued 


legislation, 1310 
local inquiry, 1312 
Milton Keynes, 1310n? 
permitted development, 1360-1362 
position after development, 1405-1409 
reduction of designated area— 
order for, effect of, 1320 
powers generally, 1319 
regulations and orders, power to make, 
1311 
rural Wales, 1310 
service of notices, 1313 
statutory undertaker — 
meaning, 1344 
extension or modification of functions, 
1378 
extinguishment of right of way or 
removal of apparatus— 
compensation, 1376 
counter-notice, 1376 
order for, 1377 
service of notice, 1376 
objection to order, procedure for dealing 
with, 1380 
operational land, compulsory acquisition. 
See under compulsory purchase order 
above 
relief from obligation rendered 
impracticable, 1379 
Stevenage, 1310n? 
trunk roads, power to create, 1373 
united district for public health purposes, 
1321 
Welwyn Garden City, 1310n? 


NEW TOWN DEVELOPMENT 


CORPORATION 
meaning, 1322 
accounts, 1402 
acquisition of land— 
compulsory acquisition. See compulsory 
acquisition; compulsory purchase 
order below 
consecrated etc land— 
burial grounds, 1369 
consecrated land, 1368 
regulations, power to make, 1370 
easements etc, power to override, 1367 
open spaces etc, use of, 1371 
operational land of statutory undertaker. 
See under compulsory purchase order 
below 
possession of houses, 1372 
powers generally, 1333 
public right of way— 
objection to order, 1380 
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NEW TOWN DEVELOPMENT 


CORPORATION —<ontinued 
acquisition of land —continued 
public right of way —continued 
order extinguishing, 1374 
telegraphic lines, 1375 
advances to, 1396 
allocation of functions, 1332 
annual report, 1330 
audit, 1403 
borrowing powers— 
advances by Secretary of State or 
National Assembly, 1396 
generally, 1398 
limitation, 1399 
Treasury or National Assembly 
guarantee, 1400 
chairman, 1326 
compulsory acquisition— 
common land etc, 1335 
compensation, 1350 
entry powers, 1336 
extinguishment of rights, 1356 
legislation, application of — 
blighted land, 1355 
Compulsory Purchase Act 1965... 
1952 
Land Compensation Act 1961... 
1353 
Railways Clauses Consolidation 
Act 1845... 1353 
operational land of statutory undertaker. 
See under compulsory purchase order 
below 
order for. See compulsory purchase order 
below 
powers generally, 1333 
vesting declaration, purchase order 
providing for, 1354 
compulsory purchase order— 
meaning, 1337n! 
common land etc, 1342 
confirmation, 1341 
contemporaneous proceedings, 1340 
date of operation, 1349 
form and contents, 1337 
local authority land, 1343 
National Trust land, 1343 
objections, 1339 
operational land of statutory 
undertaker — 
acquisition by development 
corporation, 1345 
compensation, 1351 
objections, 1347 
operational land: meaning, 1344 
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NEW TOWN DEVELOPMENT 
CORPORATION—continued 
compulsory purchase order—continued 
operational land of statutory 
undertaker—continued 
power to challenge acquisition, 1348 
statutory undertaker: meaning, 1344 
publicity, 1337 
validity, 1349 
constitution, 1322 
development proposals, 1357 
disposal of land by— 
conditions, 1365 
pre-acquisition occupier, to, 1366 
dissolution, 1406 
establishment, 1322 
execution of instruments etc, 1329 
financial year: meaning, 1330n! 
grants to, 1397 
housing provisions, 1382 
information provisions, 1331 
meetings, 1328 
members— 
appointment, 1326 
number, 1322 
removal or resignation, 1326 
remuneration etc, 1327 
tenure of office, 1326 
objects, 1323 
payment to Secretary of State or National 
Assembly, 1401 
position after development of new town— 
dissolution of development corporation, 
1406 
transfer of property to Commission— 
excepted property, 1408 
order vesting property, effect of, 1407 
provisions generally, 1406 
transfer of undertakings, 1405 
powers— 
acquisition of land. See acquisition of 
land above 
borrowing. See borrowing powers above 
generally, 1323 
housing, 1382 
restrictions on, 1325 
trolley vehicle services, as to, 1324 
restrictions on powers, 1325 
seal, 1329 
sewerage undertaker’s functions, 
performance of, 1381 
status, 1322 
surplus funds, disposal of, 1401 
transfer of functions, 1332 
trolley vehicle services, power to operate, 
1324 


NEW TOWN DEVELOPMENT 
CORPORATION—continued 
validity of proceedings, 1328 
OMBUDSMAN 
planning investigation by, 23 
OPEN SPACE 
meaning, 933n'6 
appropriation, preliminary procedure, 946 
disposal, preliminary procedure, 949 
use and development where appropriated, 
962 
PARLIAMENTARY COMMISSIONER 
FOR ADMINISTRATION 
planning investigation by, 23 
PARTNERSHIP 
blight notice, statutory provisions, 1006 
premises, display of advertisement at, 794 
PERSONAL REPRESENTATIVE 
blight notice, power to serve, 1003 
PIRE 
repair to, as permitted development, 321 
PLANNING l 
acquisition of land. See ACQUISITION OF 
LAND; COMPULSORY ACQUISITION 
administration— 
central administration— 
investigation by relevant ombudsman, 
23 
National Assembly for Wales, 20 
other government agencies and 
services, 22 
Planning Inspectorate and Planning 
Portal, 21 
Secretary of State, 19 
corporate offences, 55 
correction of error in decision 
document, 56 
entry powers, 57-59 
financial provisions, 48-52 
information as to interests in land, power 
to require, 53 
local planning authorities. See LOCAL 
PLANNING AUTHORITY 
regional administration— 
regional development agencies, 27 
regional planning bodies. See 
REGIONAL PLANNING BODY 
service of notices, 54 
validity of strategies, plans, orders etc. See 
validity of orders, notices etc below 
advice and assistance, grants for, 49 
Advisory Service, 22n? 
appeal. See PLANNING APPEAL 
application. See PLANNING APPLICATION 
appropriation of land. See APPROPRIATION 
OF LAND 
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PLANNING—continued PLANNING—continued 
blighted land. See BLIGHT NOTICE; domestic legislation—continued 
BLIGHTED LAND Planning and Compulsory Purchase 
caravan sites. See CARAVAN SITE Act 2003 


general Crown immunity, prospective 
ending of, 13 

provisions generally, 4 

regulations and orders under, 5 

‘sustainable development, requirements 
as to, 6 


Cardiff Bay Barrage, special provisions, 19 

Casework Service, 21n!° 

Channel Tunnel Rail Link, special 
provisions, 18 

compensation provisions. See PLANNING 


Soe ee TION regulations and orders, 3, 5 
conservation areas. See CONSERVATION sustainable development, 6 
a Town and Country Planning Act 1990— 
consultation— Crown land, provisions as to, 11, 14 
meaning, 2n! provisions generally, 2 
environmental assessment, 66 regulations and orders under, 3 
statutory consultees, 70 ecclesiastical property, 17 
contravention notice, 559, 560 English Partnerships, 1308 
contribution. See PLANNING enterprise zones. See ENTERPRISE ZONE 
CONTRIBUTION entry powers— 


additional rights and duties, 58 
compensation for damage, 58 
disclosure of trade secret etc, 58 
special statutory provision, 59 

Town and Country Planning Act 1990, 


corporate offences, 55 
correction notice, 56 
Crown land— 

entry powers, 57 


other planning Acts— under, 57 
existing position under, 12 wilful obstruction, 58 
new position under, 15 environmental assessment. See 
prospective ending of general immunity, ENVIRONMENTAL ASSESSMENT 
13 European directives, 10 
Town and Country Planning Act 1990— financial provisions— 
existing position under, 11 advice and assistance, grants for, 49 


contributions by local authorities and 
statutory undertakers, 50 
county council expenses, 52 
government department expenses, 51 
research and education, grants for, 48 
government agencies and services, 22 
hazard substances. See HAZARDOUS 
SUBSTANCES 
historic buildings. See HISTORIC BUILDING 
human rights provisions, 7 
inner urban areas. See INNER URBAN AREA 


new position under, 14 
department circulars, 9 


development control. See DEVELOPMENT 
CONTROL 


disposal of land. See LAND (disposal) 

domestic legislation— 
consolidating Acts: meaning, 2n 
continuity of law, 2 


Crown land, application to. See Crown 
land above 


department circulars and policy 


; inquiry— 

guidance, 9 commission. See PLANNING INQUIR Y 
ecclesiastical property, special provisions, COMMISSION 

17 local inquiry. See LOCAL PLANNING 
Human Rights Act 1998... 7 INQUIRY 
major developments, special provisions, Inspectorate, 21 

18 Isles of Scilly, 2n13, 4n3 
minerals, power to modify provisions as judicial review of decisions etc, 650 

to, 16 legislation— 
other relevant provisions, 8 Crown land, application to. See Crown 
planning Acts, 2 land above 
Planning and Compensation domestic. See domestic legislation above 

Act 1991... 2n16 EC Council directives, 10 
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PLANNIN G—continued 


listed buildings. See LISTED BUILDING 

local planning. See DEVELOPMENT PLAN; 
LOCAL PLANNING AUTHORITY 

maladministration, 650 

minerals— 

planning authorities, 29 

planning guidance notes and policy 
statements, 9 

power to modify provisions as to, 16 

new towns. See NEW TOWN 
non-statutory professional bodies, 71 
obligation. See PLANNING OBLIGATION 
ombudsman, investigation by, 23 
orders— 

Planning and Compulsory Purchase 
Act 2004, under, 5 

Town and Country Planning Act 1990, 
under, 3 

validity. See validity of orders, notices etc 
below 

permission. See PLANNING PERMISSION 
policy guidance notes and statements, 9 
Portal, 21 

private interests, and public interest, 1 
purchase-notice. See PURCHASE NOTICE 
regional development agencies, 27 
regional planning— 

England. See REGIONAL PLANNING 
BODY; REGIONAL SPATIAL 
STRATEGY 

Greater London. See SPATIAL 
DEVELOPMENT STRATEGY 

Wales. See WALES SPATIAL PLAN 

regulations— 

Planning and Compulsory Purchase 
Act 2004, under, 5 

Town and Country Planning Act 1990, 
under, 3 

research and education, grants for, 48 

Secretary of State, 19 

service of notices, 54 

simplified planning zone scheme. See 
SIMPLIFIED PLANNING ZONE SCHEME 

statutory consultees, 70 

statutory undertakers. See STATUTORY 
UNDERTAKER 

sustainable development, statutory 
requirements, 6 

system, 1 

urban development area. See URBAN 
DEVELOPMENT AREA 

Urban Regeneration Agency, 1306-1308 

validity of orders, notices etc— 

enforcement notices etc, 44 
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PLANNING—continued 


validity of orders, notices etc—continued 

local planning authority’s powers, 
challenge on grounds of, 45 

orders, decisions, directions etc, 43 

proceedings for questioning— 

other orders, decisions and directions, 
47 
simplified planning zone schemes etc, 
46 
strategies, plans and documents, 42 
Wales— 

meaning, 20n! 

development plans. See under 
DEVELOPMENT PLAN 

investigation by relevant ombudsman, 23 

local planning authorities, 28 

National Assembly for Wales, 
administrative functions, 20 

spatial plan. See WALES SPATIAL PLAN 

sustainable development, 6 

technical advice notes, 9 

Welsh Development Agency. See WELSH 
DEVELOPMENT AGENCY 

Welsh National Park development plan, 
160, 161 


PLANNING APPEAL 


appointed person— 
meaning, 621 
appeals determinable by, 622 
assessor sitting with, 626 
determination by Secretary of State or 
National Assembly instead, 624 
hearings, 623, 626 
jurisdiction, 622 
local inquiry by, 626 
powers and duties, 623 
regulations prescribing classes of 
transferred appeals, power to make, 
621 
reserved classes of appeal, 622 
revocation of appointment and 
replacement, 625 
validity of decision, proceedings 
questioning, 623 
certificate of lawful use or development, as 
to, 613, 614 
consents etc, as to, 602 
determination, 601 
documents accompanying, 599 
electronic communications, 599 
enforcement notice, against. See under 
ENFORCEMENT NOTICE 
environmental statement— 
appeal against planning decision etc 
without, 618 
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PLANNING APPEAL—continued 
environmental statement—continued 
enforcement appeal— 
statement submitted, where, 620 
without statement, 619 
hearing of transferred or non-transferred 
appeal— 
adjournment, 638 
appropriateness of procedure, 637 
date of, 636 
decision, notification of, 640 
electronic communications, 635nº 
enforcement appeal. See under 
ENFORCEMENT NOTICE 
evidence, 638 
extension of time limits, 635n1% 
hearing statement, questionnaire etc, 635 
inspector: meaning, 635n15 
jurisdiction, 634 
local inquiry instead, 637 
notice requirements, 636 
participation, 638 
pre-hearing procedure, 635 
procedure after, 639 
procedure during, 638 
quashing of decision, procedure 
following, 640 
reopening, 639 
report and recommendations, 639 
rules, application of, 634 
site inspection, 638 
starting date: meaning, 635n10 
statutory party: meaning, 635n/ 
High Court, to— 
enforcement appeal, 648 
permission to appeal, application for, 649 
procedure, 649 
local inquiry. See LOCAL PLANNING 
INQUIRY 
local planning authority's notice of decision 
during, effect of, 598 
non-transferred appeal— 
meaning, 622, 634n> 12 
hearing. See hearing of transferred or 
non-transferred appeal above 
notice of appeal, 599 
notice of decision, 601 
old mineral planning permission, as to, 740 
old mining permission, as to, 724, 725 
planning obligation, as to, 615-617 
publicity requirements, 600 
right of appeal — 
certificate of lawful use or development, 
as to, 613 
consents etc, as to, 602 
enforcement notice, against, 603 


PLANNING APPEAL—continued 
right of appeal—continued 
planning application or decision, as to, 
598 
planning obligation, as to, 616 
Secretary of State or National Assembly, 
to 
appointed person, determination by. See 
` appointed person above 
determination, 601 
hearing. See hearing of transferred or 
non-transferred appeal above 
notice of appeal, 599 
publicity, 600 
right of appeal, 598 
timetable for decision, 601 
written representations, determination by. 
See written representations below 
time for, 598, 599n* 
timetable for decision, 601 
transferred appeal— 
meaning, 621, 622, 634n> 12 
hearing. See hearing of transferred or 
non-transferred appeal above 
See also appointed person above 
undue delay by appellant, 601 
validity of decision, proceedings 
questioning, 601 
written representations— 
enforcement appeal. See under 
ENFORCEMENT NOTICE 
planning application or decision, appeal 
as to— 
appeals questionnaire, 629n* 
decision, 630 
electronic communications, 628 
extension of time limits, 629n” 
jurisdiction, 628 
notice requirements, 629n? 
procedure before determination, 629 
regulations, application of, 628 
starting date, 629n2 
third party representations, 629nº 
procedure generally, 627 
regulations, power to make, 627 


PLANNING APPLICATION 
acknowledgement, 450 
appeal as to. See PLANNING APPEAL 
appropriate planning authority, 450 
called-in applications, 483 
certificate— 
interests in land to which application 
relating, as to, 468 
lawfulness of existing or proposed use or 
development, fees for, 463, 464 
notice of application, as to, 470 
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PLANNING APPLICATION —continued 


combined applications, 449 
conservation area, as to, publicity 
requirements, 1173 
consultation— 
caravan site application, 473 
community council, 479 
county matters, 478 
county policies, 477 
determination of application, as to, 473 
developments requiring, 475 
duty to respond to, 472 
exceptions to requirement, 475n? 
grant of permission, before, 475 
London development of potential 
strategic importance, 476 
parish council, 479 
regional strategies and policies, 477 
representations to be considered, 474 
county matters, as to, 478 
Crown land— 
existing provisions, 454 
2004 Act, provisions under— 
application by Crown for planning 
permission, 455 
transitional provisions, 457 
urgent Crown development, 456 
decision— 
conditional grant of planning 
permission, 522, 523 
departure application, 526 
development already carried out, 525 
development without compliance with 
conditions previously attached, 524 
local planning authority, by— 
application made under planning 
condition, 533 
provisions for disabled, duty to draw 
attention to, 535 
time for, 532 
written reasons, 532 
notice requirements— 
application made under planning 
condition, 533 
written notice, 534 
outline planning permission, 519-521 
Secretary of State, by, timetable for— 
annual report, 531 
application of provisions, 528 
excluded decisions, 527 
making of, 528 
notice requirements, 529 
provisions generally, 527 
publication, 528 
variation, 530 
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decision—continued 
Secretary of State, by, timetable 
for—continued 
written reasons for variation or failure 
to comply with, 531 
declining determination, 516-518 
deemed application, fee for, 461, 462 
departure application, 526 
determination— 
declining— 
local planning authority's power, 516 
non-compliance with statutory 
requirements, 518 
overlapping applications, 517 
relevant considerations— 
environmental impact assessment. See 
EIA DEVELOPMENT 
material and general considerations, 
484-486 
See also decision above 
development order provisions as to, 448, 
452 
development plan, material consideration, 
484 
directions— 
EIA development, as to, 480 
grant of application, restricting, 480 
method of dealing with application, as 
to, 452 
electronic communications, 451 
environmental impact assessment. See ElA 
DEVELOPMENT 
ASS 
agricultural buildings, 465 
certificate of lawfulness of existing or 
proposed use or development, for— 
exemption from fee, 464 
provisions generally, 463 
deemed application, for— 
exemption from fee, 462 
provisions generally, 461 
demolition of buildings, 465 
electronic communications, permitted 
development, 465 
exceptions from provisions, 460 
forestry buildings, 465 
provisions generally, 459 
refund where application invalidly made, 
459 
regulations, power to make, 458 
general considerations, 486 
grant or refusal. See decision; determination 
above 
highway, development affecting, 453 
interested planning authority, by, 893, 894 
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PLANNING APPLICATION continued 
listed building, affecting, publicity 
requirements, 1107 
local planning authority requirements, 448 
lodgment, 450 
London development of potential strategic 
importance, 476 
major development— 
meaning, 471n!2 
publicity requirements, 471 
major infrastructure project— 
decision by Secretary of State, 481 
inspectors, 482 
provisions generally, 481 
material considerations— 
development plan, 484 
provisions generally, 485 
mineral application, notification of, 710 
notice— 
certificate as to, 470 
procedure, 469 
requirement for, 468 
service of, 469 
overlapping applications, power to decline 
to determine, 517 
paragraph (2) application, publicity 
requirements, 471 
provisions generally, 448 
publicity for, 471 
radio frequency public exposure guidelines, 
compliance with, 450 
reference to Secretary of State or National 
Assembly, 483 
register of applications— 
contents, 466, 467 
duty to keep, 466 
index, 467 
inspection, 466 
location, 467 
Part I, 467 
Part II, 467 
time for making entry, 467 
representations to be considered, 474 
reserved matters— 
meaning, 519 
application for approval, 521 
provisions generally, 520 
time for approval, 532 
Secretary of State or National Assembly, 
decision by— 
major infrastructure projects, 481, 482 
other referred applications, 483 
statements accompanying, 448 
statutory undertaker, by, 1013 
writing requirements, and use of electronic 
communications, 451 


PLANNING COMPENSATION 


acquiring authority, recovery from, 933 
advertisement display, revocation or 
modification of express consent, 824 
assessment 
determination of disputed claim, 931 
mortgage, interest in land subject to, 930 
prohibition order, following, 932 
provisions generally, 930 
suspension order, following, 932 
authority to which claim made, 912 
blight notice, acquisition in pursuance of, 
1008 
contribution by minister, 913 
Crown land, 922 
depreciation, for— 
meaning, 916n2 
apportionment, 916 
compensation notice: meaning, 918 
registration, 917 
disputed claim, determination of, 931 
entry powers, damage in exercise of, 58 
excluded decisions etc, 924 
exercise of functions, 912, 913 
listed building, owner’s right. See LISTED 
BUILDING (compensation) 
mineral working and waste depositing 
restrictions — 
modification of compensation 
provisions, 925 
periodic review, compensation 
following, 75 
prohibition order, compensation 
following, 928 
regulations, power to make, 925 
specified circumstances where 
compensation not payable— 
discontinuance order, following, 927 
modification of planning permission, 
following, 926 
suspension order, compensation 
following, 929 
new town, compulsory acquisition of land 
for, 1350, 1351 
old mineral planning permission, 739 
Orders, as to, 923 
other circumstances where payable, 924 
planning permission, as to— 
Crown land, 922 
depreciation, compensation for, 916, 917 
rebuilding and alterations, statutory 
condition applicable to, 921 
refusal or conditional grant where 
formerly granted by development 
order, 915 
revocation or modification, 914 
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PLANNING COMPENSATION—continued 


planning permission, as to—continued 
specified classes of development, 920 
subsequent development, recovery of 
compensation on, 918, 919 
purchase notice served, where, 977 
reimbursement of authority paying, 912 
statutory undertaker's right, 1027-1030 
stop notice, under, 581 
subsequent development, recovery on— 
amount recoverable, payment or 
remission, 919 
provisions generally, 918 
temporary stop notice, under, 576 
tree preservation order, loss or damage 


caused by, 864-867 


PLANNING CONTRIBUTION 
annual report, 243 
enforcement, 243 
introduction of procedure, 241 
methods of making, 242 
regulations, power to make, 242 


PLANNING INQUIRY COMMISSION 
constitution, 705 
functions, 707 
local inquiry by, 709 
matters referable to, 704 
notice of reference, 708 
officers and accommodation, 705 
power to refer question to, 704 
procedure, 708 
reference to, 706, 708 
remuneration of members, 705 
research by, 707 
time for reference to, 708 
validity of proceedings, 705 


PLANNING OBLIGATION 
meaning, 244 
appeals— 
application of provisions, 615 
determination, 617 
documents accompanying, 616 
hearing, 617 
notice of appeal, 616 
right of appeal, 616 
time for, 616 
Crown land, 251 
discharge— 
agreement, by, 246 
application for— 
determination of, 429 
form and contents, 247 


notice and publicity requirements, 248 


provisions generally, 246 
enforceability, 245 
entry powers, 245 
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PLANNING OBLIGATION—continued 


form and contents, 244 
local land charge, as, 244n!2 
modification— 
agreement, by, 246 
application for— 
determination of, 429 
form and contents, 247 
notice and publicity requirements, 248 
provisions generally, 246 
policy guidance, 244n” 
provisions generally, 244 
repeal of provisions, 241, 244 


PLANNING PERMISSION 


meaning, 43nº, 551n2 
appeal as to. See PLANNING APPEAL 
application for. See PLANNING 
APPLICATION 
breach of. See BREACH OF PLANNING 
CONTROL 
caravan site, 1031 
certificates of lawful use or development. 
See CERTIFICATE OF LAWFUL USE OR 
DEVELOPMENT 
compensation provisions. See under 
PLANNING COMPENSATION 
completion notice— 
meaning, 538 
confirmation, 539 
effect, 539 
local planning authority's power to 
serve, 538 
Secretary of State or National Assembly's 
power to serve, 540 
withdrawal, 538 


conditions— 
breach of condition notice— 
meaning, 583 


breach of, 583 
contents, 583 
offences and penalties, 583 
period for compliance, 583 
planning permission after, effect of, 
584 
power to serve, 583 
register of notices, 553, 554 
withdrawal, 583 
compensation provisions, 915 
duration, limiting, 537 
mineral working— 
aftercare condition, 712-716 
duration of development, 711 
restoration condition, 712 
revocation or modification of 
permission, on, PLY 
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PLANNING PERMISSION —<ontinued 
conditions—continued 
operational land of statutory undertaker, 
1014 
power to impose, 522 
previously attached, determination of 
application for development without 
compliance with, 524 
provisions generally, 522 
scope of, 523 
construction of, 536 
Crown land— 
application of provisions, 239 
continuation of use instituted by 
Crown, 240 
enforcement, 555 
deemed permission— 
advertisement control regulations, 
under, 773 
enforcement notice, under, 567 
provisions generally, 238 
development already carried out, 525 
development order granting. See 
DEVELOPMENT ORDER 
discontinuance order, granted by, 547 
duration— 
completion notice. See completion notice 
above 
general condition limiting, 537 
effect, 536 
EIA development. See EIA DEVELOPMENT 
(planning permission) 
enforcement. See under BREACH OF 
PLANNING CONTROL 
enforcement notice— 
appeal against, grant or modification of 
permission on, 610, 611 
eftect of permission on, 570 
enterprise zone, 1502, 1503 
exclusions from requirement, 237 
exercise of functions in England, 213, 214 
interested planning authority, grant by, 895 
limited period, granted for: meaning, 
G22n O 
listed building, special considerations, 
1106-1108 
mineral working. See MINERALS (planning 
permission) 
modes of granting, 236 
modification— 
compensation provisions, 914 
local planning authority's power, 541 
operational land of statutory undertaker, 
1016 
opposed case, 542 
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PLANNING PERMISSION —<continued 
modification—continued 
Secretary of State or National Assembly, 
by, 544 
unopposed case, 543 
outline planning permission— 
meaning, 519 
grant subject to statutory conditions, 519 
reserved matters— 
meaning, 519 
application for approval, 521 
provisions generally, 520 
time for approval, 532 
purchase notice. See PURCHASE NOTICE 
requirement for, 236 
revocation— 
compensation provisions, 914 
local planning authority’s power, 541 
operational land of statutory undertaker, 
1016 
opposed case, 542 
Secretary of State or National Assembly, 
by, 544 
unopposed case, 543 
simplified planning zone scheme, under. See 
SIMPLIFIED PLANNING ZONE SCHEME 
statutory undertaker’s operational land, as 
to. See STATUTORY UNDERTAKER 
(planning permission) 
termination by reference to time limit, 538 
tree preservation and planting— 
provisions generally, 847 
tree preservation orders. See TREE 
PRESERVATION ORDER 


POSSESSION 
house acquired or appropriated for planning 
purposes, overriding of rights, 963 
PRIME MINISTER 
Deputy. See DEPUTY PRIME MINISTER 


PRIVATE ACT 
development not permitted, 323 
permitted development under, 322 


PRIVATE STREET 
meaning, 1307n?, 1484n4 
designated area, Urban Regeneration 
Agency’s powers, 1307 
urban development area, adoption etc, 
1484 


PRIVATE WAY 
meaning, 32012 
repair to, as permitted development, 320 
PROHIBITION ORDER 
compensation— 
assessment and apportionment, 932 
provisions generally, 928 
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PROHIBITION ORDER —continued 
default powers of Secretary of State or 
National Assembly, 767 
enforcement, 597, 768 
mineral working, 759-761 
PUBLIC TRANSPORT UNDERTAKING 
meaning, 791nº 
advertisement displayed by, deemed 
consent, 791 


PURCHASE NOTICE 
meaning, 966 


REGIONAL PLANNING BODY —continued 
regional spatial strategy —continued 
revision of. See under REGIONAL SPATIAL 
STRATEGY 
withdrawal of recognition, 25 


REGIONAL SPATIAL STRATEGY 
meaning, 72 
draft revision— 
meaning, 75n! 
form and contents, 75 
inset diagram, 75 
action as to— key diagram, 75 
council or National Park authority, by, regional planning body, by— 
970 duty to prepare, 74 
Secretary of State or National Assembly, examination in public, 78-80 
by— form and contents, 75 
effect, 974 inspection and publicity, 76, 81 
Pen generally, 972 matters to be considered, 74 
agricultural unit, counter-notice requiring pre-submission procedure, 76 
ma of remainder— representations as to, 76, 78 
T Secretary of State's functions on 
service of, 975 receipt, 78, 81 


withdrawal, 976 3 e 
; . withdrawal before submission to 
circumstances for serving, 966, 967 S fS 77 
compensation provisions, 977 eee 
Pe eGeation, 972 withdrawal by Secretary of State, 82 
Gee and, "969 Secretary of State, by— 
land incapable of reasonably beneficial use, default p Sa ES P 

part of regional planning guidance 


967, 968 
listed building. See LISTED BUILDING cou effect as, power to order, 


PURCHASE NOTICE N 15 
reference to Secretary of State or National East Midlands, 72n 
East of England, 72n!4 


Assembly, 971 
refusal of confirmation where land having implementation, 73 
inspection by public, 72 


restricted use, 973 
response notice, 970 North East, 72n!º 


service of, 966 
statutory conditions, 966 
time for serving, 966n 


North West, 72n2 
policy conflict within, 72 
publicity, 72 


regional planning body functions, 73 
report on implementation, 73 

review, 73 

revision. See draft revision above 
revocation by Secretary of State, 85 
South East, 72n!6 

South West, 72n!? 

validity of, proceedings questioning, 42 
West Midlands, 72n!® 

Yorkshire and the Humber, 72n!? 


REGISTER 
caravan site licences, 1042 
certificate of lawful use or development, 
applications for, 591 
display of advertisements, applications for 
consent, 822 


RAILWAY UNDERTAKER 
development not permitted, 334 
permitted development by, 333 


RECREATIONAL ORGANISATION 
meaning, 403n! 
development not permitted, 404 
permitted development by, 403 


REGIONAL DEVELOPMENT AGENCY 
establishment and functions, 27 


REGIONAL PLANNING BODY 
meaning, 24 
failure to direct recognition of, 25 
recognition of body as, 24 
region: meaning, 24n* 
regional spatial strategy-— 
general functions as to, DATO 
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REGISTER —continued 
enforcement notices, stop notices and 
breach of condition notices— 
contents, 554 
development order provisions, 553 
duty to keep, 553 
index, 554 
location, 554 
hazardous substances — 
consents. See HAZARDOUS SUBSTANCES 
CONSENT (register) 
contravention notices, 1275 
historic gardens etc, 1070, 1071 
planning applications, 466, 467 
tree preservation orders, 863 
RENEWAL AREA 
blighted land, 982 
RIGHT OF WAY 
new town, extinguishment where land 
acquired for, 1374, 1380 
urban development, extinguishment where 
land acquired for, 1473-1475 
ROAD TRANSPORT UNDERTAKING 
development not permitted, 348 
permitted development by, 347 
ROYAL INSTITUTION OF CHARTERED 
SURVEYORS 
details of organisation, 71n? 
ROYAL TOWN PLANNING INSTITUTE 
details of organisation, 71n! 
SALE OF GOODS 
advertisement announcing, deemed 
consent, 797 
SALE OF LAND 
advertisement announcing, deemed 
consent, 796 
SCHOOL 
development not permitted, 416 
permitted development, 415 
SECRETARY OF STATE (CULTURE, 
MEDIA AND SPORT) 
historic buildings— 
endowments, power to accept, 1067 
power to acquire, 1063 
listed buildings, powers as to. See under 
LISTED BUILDING 
planning functions, 19 
SERVICE (DOCUMENTS) 
New Towns Act 1981, under, 1313 
Town and Country Planning Act 1990, 
under, 54 
unauthorised campers, on, 1057 
urban development corporation, by, 1423 
SEEDS 
listed buildings, 1080 


SEWER 
repair to, as permitted development, 321 


SEWERAGE UNDERTAKER 

development not permitted, 332 

new town development corporation, 
performance of functions by, 1381 

permitted development by or on behalf of, 
ool 

urban development corporation, 
performance of functions by, 1483 


SHOP 
use class, 225 


SIMPLIFIED PLANNING ZONE SCHEME 
meaning, 428n? 
adoption by local planning authority— 
effect, 426 
intention to adopt without material 
modifications, notice of, 439 
notice requirements, 442 
provisions generally, 441 
time for, 435 
alterations— 
adoption or approval, effect of, 443 
power to alter, 428 
approval by Secretary of State or National 
Assembly— 
calling in of proposals for, 444 
effect, 426 
matters to be considered, 445 
calling in of proposals for approval, 444 
conditions or limitations, 431 
consultation requirements, 433, 434 
contents, 430 
default powers of Secretary of State or 
National Assembly, 446 
deposit of proposals— 
procedure after, 435 
procedure before, 433, 434 
desirability, duty to consider, 428 
directions, power to give, 429 
duration, 432 
EIA development, 426 
excluded land or development, 427 
inspection— 
adopted or approved scheme, 441 
proposed scheme, 435 
local inquiry, 437, 438 
making of, 428 
maps and diagrams etc, 430 
modification of proposals, procedure for, 
440 
notice requirements— 
adoption of scheme or alterations, 442 
approval of proposals, as to, 445 
intention to adopt without material 
modifications, 439 
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SIMPLIFIED PLANNING ZONE STATUTORY UNDERTAKER —continued 


SCHEME—continued 
notice requirements—continued 
modification of proposals, as to, 440 
proposals, as to, 433-435 
objections— 
consideration by Secretary of State or 
National Assembly, 445 
decisions as to, and reasons for, 438 
form of, 436 
local inquiry or other hearing, 437, 438 
other procedure for considering, 438 
proposed modifications, as to, 440 
time for, 436 
planning permission under, 426 
regional spatial strategy, conformity with, 
428 
register entries, 466, 467 
regulations, power to make, 429 
representations, 436 
Schedule 2 development, 426 
simplified planning zone: meaning, 426 
validity, proceedings questioning, 43, 46 


SPATIAL DEVELOPMENT STRATEGY 
meaning, 86 
contents, 86 
Mayor of London’s functions, 26, 86 
validity of, application questioning, 42 


STATUTORY UNDERTAKER 
meaning, 791n*, 1009 
appropriate minister, 1012 
compensation provisions— 
measure of compensation— 
exclusion at undertaker's option, 1029 
procedure for assessing, 1030 
provisions generally, 1028 
right to compensation, 1027 


compulsory purchase order, modification of 


procedures, 1018 
contribution by, as to planning and 
development expenses, 50 
development not permitted by— 
docks etc, as to, 336 
electricity undertakings, 346 
gas transporters, 343 
inland navigation undertakings, 336 
lighthouse undertakings, 350 
railway operators, 334 
tramway or road transport undertakings, 
348 
universal service providers, 352 
water or hydraulic power undertakings, 
340 
display of advertisement by— 
deemed consent, 791 


display of advertisement by—continued 
operational land, on, by local planning 
authority as statutory undertaker, 
898 
extension of functions— 
objection to order, 1026 
power to order, 1023 
procedure for making order, 1024 
extinguishment of rights— 
compensation. See compensation 
provisions above 
counter-notice, 1019 
electronic communications code network 
operator, 1020 
order for, 1021 
preliminary notice, 1019 
modification of functions — 
objection to order, 1026 
power to order, 1023 
procedure for making order, 1024 
relief from obligation rendered 
impracticable, 1025 
new town. See NEW TOWN (statutory 
undertaker) 
operational land— 
meaning, 1010 
development requiring government 
authorisation, 1015 
discontinuance of use etc, 1017 
display of advertisement on, 898 
excluded cases, 1011 
planning permission. See planning 
permission below 
permitted development by— 
docks etc, as to, 335 
dredgings, as to, 338 
electricity undertakings, 344, 345 
gas transporters, 341, 342 
inland navigation undertakings, 335 
inland waterways, as to, 337 
lighthouse undertakings, 349 
railway operators, 333 
tramway or road transport undertakings, 
347 
universal service providers, 351 
water or hydraulic power undertakings, 
339 
planning permission— 
application for, 1013 
compensation. See compensation 
provisions above 
conditional grant, 1014 
development requiring government 
authorisation, 1015 
revocation or modification, 1016 
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STATUTORY UNDERTAKER —continued 
relief from obligation rendered 
impracticable, 1025 
removal or resiting of apparatus— 
compensation. See compensation 
provisions above 
counter-notice, 1022 
notice to developing authority, 1022 
urban development area. See URBAN 
DEVELOPMENT AREA (statutory 
undertaker) 


STOP NOTICE 
meaning, 577 
cessation, 579 
compensation provisions, 581 
contents, 578 
contravention, 582 
effective date, 578 
offences and penalties, 582 
register of notices, 553, 554 
Secretary of State or National Assembly, 
service by, 580 
service of, 577 
site notice, 577 
temporary 
caravan, stationing of, 574 
cessation, 573 
compensation provisions, 576 
contents, 573 
contravention, 575 
offences and penalties, 575 
power to issue, 573 
restrictions affecting, 574 
second or subsequent notice, 574 
withdrawal, 579 


SIISE 
new, blighted land, 984 
private. See PRIVATE STREET 
unadopted, repair as permitted 
development, 320 


STRUCTURE PLAN 

adoption of proposals, 191 

alteration, 184 

approval of called-in proposals, 194 

calling in of proposals for approval by 

Secretary of State, 193 

conflict between or within plans, 209 

conformity with local plan, 208 

continuity, 183 

default powers of Secretary of State, 179 

deposit of proposals, 187 

directions— 
calling in proposals for approval, 193 
modification of proposals, requiring, 192 
power to give, 177 

disregard of certain representations, 182 


STRUCTURE PLAN—continued 
enterprise Zone, in, review of, 181 
examination in public, 188 
form and contents, 183 
joint plan, 185 
modification of proposals, direction 

requiring, 192 
notice of adoption or approval, 191 
notice of intention to adopt, 190 
objections, consideration of, 187 
pre-deposit consultation, 186 
regulations, power to make, 177 
rejection of called-in proposals, 194 
replacement, 184 
statutory provisions, application of, 176 
survey of planning area, 178 
title, 183n% 
transitional arrangements under 2004 Act, 


128 
urban development corporation, restrictions 
as to, 180 


withdrawal of proposals for alteration or 
replacement, 189 
SUSPENSION ORDER 
compensation— 
assessment and apportionment, 932 
provisions generally, 929 
contravention, 596 
default powers of Secretary of State or 
National Assembly, 767 
enforcement, 597, 768 
mineral working, 762—766 
TELECOMMUNICATIONS 
microwave antenna— 
meaning, 397n? 
development not permitted, 398 
permitted development, 397 
satellite antenna— 
meaning, 262n!3 
development not permitted, 400 
permitted development, 399 
KOLL 
development not permitted, 411 
permitted development as to collection 
facilities, 409, 410 
TOWN AND COUNTRY PLANNING. See 
PLANNING 
TRAMWAY UNDERTAKING 
development not permitted, 348 
permitted development by, 347 
TREE 
conservation area— 
enforcement of controls, 879 
exemptions from provisions, 878 
preservation provisions generally, 877, 
LD 
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TREE—continued 
felling. See TREE FELLING 
planting, planning permission provisions, 
847 

preservation— 

conservation area, in. See conservation 
area above 

order. See TREE PRESERVATION ORDER 
planning permission provisions, 847 


TREE FELLING 
meaning, 849n! 
control measures, 849 


TREE PRESERVATION ORDER 
meaning, 850 
compensation for loss or damage— 
authority to which claim made, 866 
dispute determination, 867 
provisions generally, 864 
replanting requirement, as to, 865 
confirmation— 
action following, 861 
action where not confirmed, 862 
procedure, 860 
consent to tree etc felling under— 
appeals— 
area of woodland, 884 
determination, 884 
notice of appeal, 883 
right of appeal, 883 
area of woodland, as to, 869 
conditions, 869 
form and manner of application, 868 
grant or refusal, 869 
interested planning authority, application 
by, 870 
regulations, power to make, 868 
county planning authority in England’s 
powers, 852 
Crown land, 854 
electronic communications, 858, 861 
entry powers— 
additional rights and duties, 882 
compensation for damage, 882 
warrant, under, 881 
without warrant, 880 
Forestry Commission land, 855 
form and contents, 857 
human rights, and, 850 
injunction restraining contravention, 876 
inspection, 858n!9, 861 
local planning authority’s powers, 850 
map annexed to, 857 
notice requirements, 858, 861 
objections, 859 
offences and penalties, 876 


TREE PRESERVATION 


ORDER—continued 
power to make— 
county planning authority in England, 
852 
local planning authority, 850 
provisional order, 853 
Secretary of State or National Assembly, 
851 
procedure after making, 858 
provisional order, 853 
register, 863 
regulations, power to make, 856 
replacement of trees— 
cost of works, 875 
enforcement notice— 
appeal against, 885, 886 
power to serve, 874 
execution of works, 875 
owners duty, 873 
provisions generally, 873 
representations, 859 
revocation, 872 
samples, power to take, 882 
scope and contents, 850 
Secretary of State or National Assembly's 
powers, 851 
variation, 871 


TROLLEY VEHICLE 


meaning, 1324n4 
development corporation’s power to 
operate, 1324 


UNITARY DEVELOPMENT PLAN 


meaning, 158 

adoption— 
local planning authority, by, 168 
notice of intention to adopt, 167 
notice requirements, 168n!? 
preconditions, 168 
withdrawal before, 166 

alteration, 175 

approval by Secretary of State or National 

Assembly, 173 

blighted land, 979 

calling in for approval— 
local inquiry after, 171 
power to call in, 170 
public examination and consultation 

after, 172 
contents, 158 
default powers of Secretary of State or 
National Assembly, 174 

deposit of proposals, 163 

directions— 
calling in plan for approval, 170 
modification of proposals, requiring, 169 
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UNITARY DEVELOPMENT URBAN DEVELOPMENT AND 


PLAN—continued 
directions—continued 
power to give, 156 
hearings, 165 
inspection, 163 
joint plan or proposals, 161 
local inquiry— 
calling in, after, 171 
default powers following, 174 
objections, considering, 165 
maps, 158n!2 
matters to be kept under review, 157 
modification of proposals— 
approval with, 173n* 
direction requiring, 169 
notice of approval, 173n!° 
notice of intention to adopt, 167 
objections, 164 
pre-deposit consultation, 162 
preparation, 158 
public examination and consultation after 
calling in, 172 
regulations, power to make, 156 
replacement, 175 
representations, 164 
spatial development strategy, conformity 
with, 162 
statutory provisions, application of, 155 
survey of planning area, 157 
title, 158n® 
transitional arrangements under 2004 Act, 
129 


urban development corporation, restrictions 


as to, 159 

Welsh National Park development plan, 
160, 161 

withdrawal before adoption, 166 


UNIVERSAL SERVICE PROVIDER 


development not permitted, 352 
permitted development by, 351 


UNIVERSITY 


development not permitted, 416 
permitted development, 415 


URBAN DEVELOPMENT AND 


REGENERATION 
English Partnerships, 1308 
enterprise zones. See ENTERPRISE ZONE 
financial assistance— 


Secretary of State or National Assembly’s 


power, 1504, 1505 
Urban Regeneration Agency, by, 1506 
Welsh Development Agency, by, 1506 


inner urban areas. See INNER URBAN AREA 


judicial review, 1507 
maladministration, 1508 


REGENERATION—continued 

new towns. See NEW TOWN 

urban development areas. See URBAN 
DEVELOPMENT AREA 

Urban Regeneration Agency. See URBAN 
REGENERATION AGENCY 

Welsh Development Agency. See WELSH 

` DEVELOPMENT AGENCY 


URBAN DEVELOPMENT AREA 
meaning, 981n®, 1426n* 
acquisition of land— 
blighted land, 1460 
common land etc, special powers, 1457 
consecrated etc land— 
burial grounds, 1469 
consecrated land, 1468 
regulations, power to make, 1470 
development corporation, by. See URBAN 
DEVELOPMENT CORPORATION 
(acquisition of land) 
displacement of persons, 1472 
easements etc, power to override, 1467 
extinguishment of rights, 1461 
local highway authority, by, 1456 
Open spaces etc, power to use, 1471 
public right of way— 
objection to order, 1474 
order extinguishing, 1473 
telegraphic lines, 1475 
survey and entry powers, 1458 
alteration of boundaries, 1427 
appropriate minister: meaning, 1424 
architectural or historic interest, features 
of, 1463 
blighted land— 
meaning, 981 
Secretary of State or National Assembly’s 
power to acquire, 1007, 1460 
designation, 1426 
development control— 
features of special architectural or historic 
interest, 1463 
provisions generally, 1462 
special development order, 1462 
development corporation. See URBAN 
DEVELOPMENT CORPORATION 
legislation, 1422 
position after development, 1488-1490 
Secretary of State or National Assembly’s 
powers, 1426, 1427 
statutory undertaker— 
meaning, 1425 
extension or modification of functions, 
1479 
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URBAN DEVELOPMENT 
AREA—continued 
statutory undertaker—continued 
extinguishment of right of way or 
removal of apparatus— 
compensation, 1476 
counter-notice, 1476 
order for, 1477 
service of notice, 1476 
objection to order, procedure for dealing 
with, 1481 
relief from obligation rendered 
impracticable— 
power to order, 1480 
validity of order, proceedings 
questioning, 1482 
removal or resiting of apparatus, 1478 


URBAN DEVELOPMENT 
CORPORATION 
meaning, 1429n! 
accounts— 
audit, 1453 
corporation, by, 1452 
Secretary of State or National Assembly, 
by, 1451 
acquisition of land— 
agreement, by, 1455 
common land etc, special powers, 1457 
compulsory. See compulsory acquisition 
below 
consecrated etc land— 
burial grounds, 1469 
consecrated land, 1468 
regulations, power to make, 1470 
displacement of persons, 1472 
easements etc, power to override, 1467 
open spaces etc, power to use, 1471 
powers generally, 1455 
public right of way— 
objection to order, 1474 
order extinguishing, 1473 
telegraphic lines, 1475 
survey and entry powers, 1458 
agent of Urban Regeneration Agency, 
appointment as, 1430 
allocation or transfer of functions, 1434 
annual report, 1442 
assumed debt, 1448 
audit, 1453 
borrowing— 
assumed debt, 1448 
limits, 1450 
powers generally, 1446 
Treasury guarantees, 1447 
building control functions, 1486 
building loan, 1485 


URBAN DEVELOPMENT 
CORPORATION—continued 
Cardiff Bay Development Corporation, 
1422 
chairman, 1436 
committees, 1465 
compulsory acquisition— 
compensation, 1459 
extinguishment of rights, 1461 
powers generally, 1455 
1965 Act, application of, 1459 
constitution, 1436 
consultation with local authorities, 1433 
delegation of planning functions, 1465 
development proposals, 1462 
disposal of land, 1466 
dissolution, 1490 
establishment, 1428 
execution of instruments etc, 1441 
expenses of Secretary of State or National 
Assembly, 1445 
financial duties, 1444 
financial limits, 1450 
financial year: meaning, 1442n! 
fire and rescue functions, 1486 
functions— 
allocation or transfer, 1434 
exclusion, 1431 
generally, 1429, 1486 
planning functions— 
corporation as planning authority, 
1464 
delegation, 1465 
government grants, 1445 
incorporation, 1436 
information provisions, 1443 
inner urban areas, powers in, 1435 
lending powers, 1485, 1486 
local plan restrictions, 180 
local planning authority, as, 35, 1464 
London Thames Gateway Development 
Corporation, 1422 
meetings, 1440 
members— 
appointment, 1437 
number, 1436 
remuneration etc, 1438 
resignation or removal, 1437 
object of, 1429 
pensions etc, 1439 
permitted development by, 324 
powers— 
acquisition of land, 1455 
borrowing, 1446 
generally, 1429 
inner urban areas, 1435 
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URBAN DEVELOPMENT 
CORPORATION—continued 
powers—continued 
restrictions on, 1432 
private streets, adoption etc, 1484 
public body, as, 1487 
public health functions, 1486 
quorum, 1440 
remuneration of members, 1438 
restrictions on powers, 1432 
seal, 1441 
service of notices, 1423 
sewerage undertaker’s functions, 
performance of, 1483 
staff, 1439 
status, 1436 
structure plan restrictions, 180 
supply of goods and services, agreement 
with local authority for, 1487 
surplus funds, 1449 
Thurrock Development Corporation, 1422 
transfer of property etc by order, 1489 
transfer of undertakings after development, 
1488 
Treasury guarantees, 1447 
unitary development plan restrictions, 159 
validity of proceedings, 1440 
vesting of land— 
compensation, 1454 
extinguishment of rights, 1461 
order, by, 1454 
URBAN REGENERATION AGENCY 
agent of, appointment of urban 
development corporation as, 1430 
Commission for the New Towns, informal 
merger with, 1308 
financial assistance by, 1506 
local planning authority, as, 37, 1306 
private street in designated area, powers as 
to, 1307 
provisions generally, 1306 
WALES 
planning provisions. See PLANNING (Wales) 
WALES SPATIAL PLAN 
meaning, 87 
contents, 87 
preparation and publication, 87 
review, 88 
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WALES SPATIAL PLAN—continued 
revision, 88 
validity of, proceedings questioning, 42 
2004 plan, 87n!! 


WAR WORKS 
compliance determination application— 
meaning, 901n? 
alteration in circumstances, fresh 
application where, 910 
appeals, 911 
determination, 909 
disclosure of trade secret etc, 904 
entry powers, 904 
hearing, opportunity for, 905 
information, provision to Secretary of 
State or National Assembly, 908 
notice requirements, 906 
person entitled to make, 906 
procedure for making, 906 
reference to Secretary of State or 
National Assembly, 907 
responsible authority, 900, 902n* 
right to make, 902 
service of notices, 903 
validity of determination, 902n” 
permanent or long-term interest in land: 
meaning, 899n* 
planning control— 
exercise of functions, 900 
non-compliance with: meaning, 899n? 
notice of proposed enforcement, 901 
provisions generally, 899 
war period: meaning, 899n! 
works: meaning, 899n? 


WATER UNDERTAKER 
development not permitted, 340 
permitted development by, 339 


WELSH ADMINISTRATION 
OMBUDSMAN 
planning investigation by, 23 


WELSH DEVELOPMENT AGENCY 
acquisition of land by, 965 
financial assistance by, 1506 
Land Authority for Wales, transfer of 
property, rights and liabilities, 964 
provisions generally, 1309 
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Words and Phrases 


Words in parentheses indicate the context in which the word or phrase is used 


acquired for planning purposes, 94310 

acquiring authority, 933n!!, 133512 

adopted proposals map (development plans), 
96n!7, 101n!! 

advertisement, 770 

aerodrome, 258n!2 

aftercare condition (mineral development), 
via 

agricultural land, 302n! 

agricultural unit, 987n? 

agriculture, 16n% 

air traffic services, 355n? 

amenity, 158n*, 769n5 

amusement park, 405n! 

appropriate authority (Crown land), 11n”, 
14n*5, 1075n11,1076n1?, 1214n, 
1215n!! 

appropriated for planning purposes, 945nº 

aqueduct, 32319 

area of outstanding natural beauty, 256nº, 
77907 


area of special control (advertisements), 7771 


article 1(5) land, 256 
article 1(6) land, 256 
article 4(1) direction, 258n° 
article 4(2) direction, 262n* 
authority possessing compulsory purchase 
powers, 933n 

blight notice, 990n20 
blighted land, 987 
breach of condition notice, 583 
breach of planning control, 551 
building— 

(control of development), 2n10 255n10, 

467n* 

(listed buildings), 1073n® 
building operations, 218 
building preservation notice, 1098 
buildings or works, 43n” 
burial ground, 956n!, 1368n!, 1468n° 
by local advertisement, 260nº, 469n® 
by site display, 303n!º, 469n? 
caravan, 299n°, 1033 
caravan site, 237n!6, 299nº, 1032n* 
claimant (blight notice), 992n!2 
classified road, 255n!? 
common (land), 934n!9, 1335n* 
completion notice, 538 
compulsory acquisition, 930n*, 1079n” 
conservation area, 1169 n* 
conservation area consent, 1174 


conservation area enforcement notice, 1180 
conservation area purchase notice, 1179 
consult (generally), 2n! 
consultation bodies (environmental impact 
assessment), 498n? 
core strategy (development plans), 96n* 
compensation for depreciation, 916n? 
compliance determination application (war 
works), 901n? 
compulsory purchase order (new town), 
1337n! 
county matter, 38 
Crown land, 11n!, 14, 1075n?, 1076, 1214n?, 
1215 
cubic content (structure or building), 265n! 
curtilage— 
(generally), 223n13 
(listed building), 1091n” 
deemed consent (advertisements), 777n* 
demolition (listed building), 1109n? 
depositing— 
(mineral waste), 16n? 
(refuse or waste materials), 522n® 
deriving title, 2451? 
development— 
(generally), 217 
(hazardous substances), 1220n!? 
(listed building), 1095n? 
(new town), 1320n* 
development consisting of winning and 
working of minerals, 221n* 
development order, 252 
development plan document, 96n* 
displaying an advertisement, 77914 
disposal, 38n%, 1075n18 
dispose (new town), 1313n? 
drainage body, 328n! 
driver information system operator, 407n? 
dwelling house, 262n°, 471n?? 
ecclesiastical property, 17n?, 107918, 1217n? 
EIA application, 491n8 
EIA development, 488 
electronic communication, 54n2, 1072n” 
enactment, 2n!!, 1121n®, 1217n1%, 1312n? 
enforcement notice, 44n!, 561 
engineering operations, 219 
environmental assessment, 61n” 
environmental information, 491nº 
environmental report, 62n® 
environmental statement, 497 
erection, 2n!9 255n!9, 4671? 
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exempt development (environmental impact 
assessment), 489n? 
existing (control of development), 2550 
express consent (advertisements), 77710 
filing (Civil Procedure Rules), 585n!! 
fish farming, 219n? 
flat (apartment in building), 262n°, 471n!2 
floor space (control of development), 288n°, 
471n?2 
fuel or field garden allotment, 934n!2, 1335nº 
functions, 2n!, 1073n?, 1225n!º 
gypsy, 1053n? 
government department, 3n°, 1075n!, 1214n! 
hazardous substances authority, 1216n? 
hazardous substances consent, 1234 
hazardous substances contravention notice, 
1270 
height, 266n7 
highway, 50n? 
historic building, 1058n” 
illuminated advertisement, 783nº 
improvement area, 1413n” 
industrial building, 313n? 
industrial land, 315n! 
inspector— 
(environmental impact assessment), 488n° 
(hearings procedure, enforcement appeals), 
642n15 
(hearings procedure, planning appeals 
generally), 635n15 
(major infrastructure project inquiries), 
660n? 
(non-transferred applications and appeals 
inquiries), 678n!0 
(non-transferred enforcement inquiries), 
669n” 
(transferred applications and appeals 
inquiries), 686n2 15 
(transferred enforcement appeals inquiries), 
69512 12 
interested planning authority (application 
by), 891n° 
joint planning board, 30, 1142n1% 
land, 2n1%, 493n?, 1077n1, 1216n®, 131317, 
1423n7 
lease, 38n°, 1167nº 
listed building, 1091 
listed building consent, 1109 
listed building enforcement notice, 1146 
listed building purchase notice, 1139 
local authority, 3n3, 1032nº, 1072n8, 1225n!, 
151505 
local plan, 195 
local planning authority, 2n!, 89n!, 775n3, 
1073 
local planning register authority, 467n! 


local development document, 92n” 

local development order, 419 

local development plan, 91, 135n!? 

local development scheme, 96 

local highway authority, 39n?!, 1334n” 

London borough, 28n’, 1094nº, 1219n? 

machinery, 255n!º 

major development, 471n!2 

major infrastructure project, 659n*% 

means of access, 219n! 

microwave, 262n!? 

microwave antenna, 397n? 

mine, 313n? 

mineral exploration, 385n!— 

mineral planning authority, 29 

minerals, 16n2, 1220n4 

minerals local plan, 196 

mineral-working deposit, 16n?, 1220n? 

mining operations, 220, 297n?, 467n?? 

minister (government), 3n°, 1082n*, 1213n? 

mortgage, 38nº 

new town, 1315n? 

new town development corporation, 1322 

non-transferred appeal, 622, 634n? 12 

notifiable pipeline, 255n!? 

object or structure (listed building), 1091n> © 

occupier (caravan), 1032n! 

open space, 933n!®, 1335nº 

operational land (statutory undertakers), 1010 

original (control of development), 266n* 

outline planning permission, 467n°, 519 

owner, 17n', 966n?, 1075n!”, 1217n!, 
sion; 

planning contravention notice, 559 

planning decision, 916nº 

planning obligation, 244, 467n” 

planning permission, 43n®, 551n?, 1095n!, 
1367n 

plant (and machinery), 255n!° 

prescribed, 5, 16nº, 1077nº, 1216n!, 1311n? 

private street, 13070), 1484n* 

private way, 303n? 

public service vehicle, 324n® 

public transport undertaking, 791n? 

purchase notice, 966 

recreational organisation, 403n! 

region 24n* 

regional planning body, 24 

regional planning guidance, 72n!° 

regional spatial strategy RSS’), 72 

regulation 25 notice, 561 

relevant planning authority (environmental 
impact assessment), 491n! 

relevant provisions (purchase notices), 970n!9 

reserved matters, 467n*, 519 
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restoration condition (mineral development), 
HI 

revision (RSS), 74n? 

ROMP application, 741 

satellite antenna, 262n!3 

Schedule 1 application (environmental impact 
assessment), 495n? 

Schedule 2 application (environmental impact 
assessment), 495n* 

scheduled monument, 396n!! 

screening direction (environmental impact 
assessment), 492n?0 

screening opinion (environmental impact 
assessment), 492n!° 

simplified planning zone scheme, 428n? 

site (advertisements), 774n? 

site allocation policy (development plans), 
96n? 

site of archaeological interest, 264n° 

site of special scientific interest, 264n” 

spatial development strategy (Greater 
London), 86 

special area (inner urban development), 1418 

special enforcement notice, 372 

special road, 453n° 

standard scale (fines), 53n!º 

statutory maximum (fines), 53n!! 

statutory undertaker— 

(advertisements), 7914 
(general permitted development), 258n!% 


Words and Phrases 


statutory undertakers— 
(generally), 1009, 1081, 1218, 1425 
(new towns), 1344 
(purchase notices), 970n? 
stop notice, 577 
submission proposals map (development 
plans), 101n!3 
substantially prejudiced, 46n!° 
supplementary planning document (‘SPD’), 
96n? 
sustainability appraisal report, 109n*% 
tenancy, 16n? 
town scheme agreement, 1184 
transferred appeal, 621, 622, 634n> 12 
tree preservation order, 43n!9, 850 
trunk road, 255n10, 453n* 
unauthorised EIA development, 611 
urban development area, 981nº, 1426n* 
urban development corporation, 1220n!!, 
1429n! 
unitary development plan, 158 
United Kingdom, 60n° 
use, 221n*, 1139n”, 1244n? 
Valuation Office, 5712, 1336nº 
Wales, 20n!, 60n!2 
Wales Spatial Plan, 87 
war period, 899n! 
waste local plan, 197n® 
waterway (advertisements), 77518 
winning and working of minerals, 161? 
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